Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  SCHOOI* 
U3I4ARY 


•      t 


vol-  so— INDIANA  BBFOBTB. 


titf}ti^\,-a».\jitv^Vu!ui,aiai^     (ruM  iRliti  fv.) 


r 


I 

^ 


I 


\ 


''     ( 


f 


1 


'    i'  R  EPORTS 


OP 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 


WITH  TABLES  OF  THE  CASES  REPORTED  AND  CASES 

CITED  AND  AN  INDEX. 


By  FRANCIS  M.  DICE, 

OFFICIAL  REPORTER. 


VOL.  80, 


CONTAINING  CASES  DECIDED  AT  THE  NOVEMBER  TERM,  1881, 
NOT  REPORTED  IN  VOLS.  76,  77,  78  AND  79. 


INDIANAPOLIS : 

CARLON  k  HOLLENBECK,  PRINTERS  AND  BINDERS* 

1882. 


Entered  according  to  the  Act  of  Con^^ress,  in  the  year  1882, 

By  FRANCIS  M.  DICE, 
^In  the  OfiBce  of  the  Librarian  of  CongresSi  at  Washington,  D.  C. 


^^^^  ,  JV    /^^X 


PRIKTED  AKB  BOUND  BY 

€ABLON    &  HOLLENBECK, 

INDIANAPOLIS. 


ELECTTBOTTFED  BT 

KETCHUM  A  WANAMASBBy 

INDIANAP0LI9* 


'   TABLE  OF  THE  CASES 


REPORTED  IN  THIS  VOLUME. 


^tna  Ins.  CSo.  v.  Black 513 

Alvord,  State,  ex  rel.  Kiser,  v. ..330 
American  Ins.  Co.  v.  Leonard.... 27 2 

Angerman,  Eichbredt  et  al.  v 208 

Argo  et  al.  y.  Barthand  et  al 63 

Arnold  v.  Smith  et  al 417 

Baker,  Bobbins  et  al.  y 52 

Baker,  Board  of  Ck)mm'rB  of  Mad- 
ison Co.  y 374 

Barthand  et  al.,  Argo  et  al.  y 63 

Batten  y.  State 394 

Beeber  y.  Bevan 31 

Beem  et  al..  White  y 239 

Berkshire  Life  Ins.  Co.,  Talburt 

et  al.y 434 

Bevan,  Beeber  y 31 

Black,  ^tna  Ins.  Co.  y 513 

Bliss,  Douch  y 316 

Board  of  Comm^rs  of  Co.  of  Fay- 
ette, Caldwell  etal.  V 99 

Board  of  Comra'rs  of  Gibson  Co., 

State,  ex  rel.  Roundtree,  v 478 

Board  of  Comm'rs  of  Lawrence 

Co.  et  al.  y.  Hall  et  al 601 

Board  of  Comm'rs  of  Madison  Co. 

y.  Baker 374 

Board  of  Comm'rs  of  Marion  Co., 

Presslev,  Sheriff,  y 46 

Boyce  v.  !^itzpatrick 526 

Bronnenburg  y.  Charman 475 

Brown    et    al..    State,    ex    rel. 

Wright,  Adm'r,  v. 426 

Burkhard  y.  Schneider 140 

Bums,  Adm'r,  Johnson  y 130 

Burr  V.  Mendenhall  et  al 49 

Butterfield,  Receiyer,  et  al.,^Cra- 

yen  etal.  y 503 

Byers,  Lowrey  y 443 

Caldwell    et    al.    y.    Board    of 

Comm'rs  of  Co.  of  Fayette 99 

Cale  et  al.,  Elliott  v * 285 

Carr  et  al.,  Trippe  y 371 

Caryer  y.  Leedy 335 

Charman,  Bronnenburg  y 475 

Chamley  et  al.,  Freeland  v 132 

Chatard,  Bishop, y.O'Donovan...  20 


Christy  et  ux.  y.  Smith 573 

Cincinnati,  Wabash  and  Michi- 
gan R.  R.  Co.  y.  Peters 168 

Clark  et  al,  Fritz  v 591 

Clark,  Guardian,  et  al..  Swan  v..  57 
Cocknim  et  al.,  Vincennes  Nat'l 

Banket  al.y 355 

a>le  y.  Kidd,  Adra'r 563 

Corydon,  Town  of,  Klebar  v 95 

Couch,  Lawler  et  al.  y ....369 

Cox  et  al.  V.  Lindley  et  al 327 

Crayen  et  al.  y.  Butterfield,  Re- 
ceiver, et  al 503 

Crt^ssler,  Adra'r,  v.  Williams 366 

Crowder  ct  al.  v.  Reed 1 

Crozier,  Slessman  y 487 

Dayisson  et  al.  v.  Wilson  et  al...391 

Decker  v.  Gilbert  et  al 107 

Demaree  et  al.,  Comm'rs,  State, 
ex  rel.  Winterburg,  Trustee,  y..619 

Dennis,  Patterson  v 602 

Dessar,  Reissner  et  al.  y 807 

Deutchman,  Wood  y 524 

Dixon  et  al.,  State,  ex  rel.  Brown- 
ing etal.,  y 160 

Dobbins  et  al.  y.  Baker 52 

Doll,  Manhattan  Life  Ins.  Co.  y...ll3 

Dorrell  et  al.  y.  Hannah 497 

Dorrell  y.  State 566 

Douch  y.  Bliss 316 

Douglass  y.  McCarer,  Adm'r 91 

Dunn  y.  Tousey  et  al 288 

Eichbredt  et  al.  y.  Angerman 208 

Elliott  y.  Cale  etal 286 

Elliott  etal.,  Hunt  y 246 

Elmore  y.  McCrary,Adm'r 544 

Emerick,  Roush  y 551 

Evansville  and  Terre  Haute  R. 
R.  Co.  y.  Willis 225 

Fairchild,  Straughan  y 698 

Faris,  Treasurer,  et  al.,  Reynolds 

et  al.  y 14 

Fitzpatrick,  Boyce  y 626 

Flaherty,  Hartman  y 472 

Freeland  y.  Chamlty  et  al 132 


(iii) 


IV 


TABLE  OF  CASES  REPORTED. 


1 


FriU  V.  Clark  et  al 591 

Galvin,  Wall  et  al.  v 447 

Gilbert  et  al.,  Decker  v 107 

Greenhill  et  al.,  May  v 124 

Ilagerhorst,  Noel  et  al.  v 430 

Hall  ei  al.,  Board  of  Comm'rs  of 

Lawrence  Co.  et  al.  v 601 

Halloran  v.  State 586 

Hammond,  State  V 80 

Hannah,  Dorrell  ct  al.  v 497 

Hargrove  et  al.,  Vincennes  Nat'l 

Bank  et  al.  v 364 

Harman  et  al.  v.  Wilson 362 

Harmony  School  Tp.  v.  Moore... 276 

Hartman  v.  Flaherty.  472 

Harvey  et  al.,  Kennard  v 37 

Harvey  v.  State 142 

Hauss  et  al.  v.  Niblack 407 

Head,  Louisville,   New   Albany 

and  ChicaTO  R.  W.  Co.  v 117 

Herbster  v.  State 484 

Hertv.  Oehler 83 

Heshion  v.  Pressley 490 

Hodges,  Reed  et  al.  v 304 

Howard  et  al.,  Jennings  et  al.  V..214 
Howard,  Guardian,  State,  ex  rel. 

Ferguson,  Treasurer,  v 466 

Hunt  V.  Elliott  etal 245 

Indianapolis  and  St.  Louis  R.  R. 

Co.,  Smith  et  al.  v 233 

Indianapolis,  Peru  and  Chicago 

R.  W.Co.,  Pitzerv 569 

Jennings  v.  McFadden,  Ex*r 531 

Jennings  et  aL  v.  Howard  et  al...214 

Johnson  v.  Burns,  Adm'r 130 

Johnson  v.  State,  ex  rel.  Slinkard 
etal 220 

Kelley  v.  McFadden 536 

Keene  v.  Russell 163 

Kennard  v.  Harvey  et  al 37 

Kidd,  Adm'r,  Cole  v 563 

Kinzie,  Shorb  v 500 

Kitch  V,  Schoenell  et  al  74 

Klebar  v.  Town  of  Corydon 95 

Knight  V.  Ixje 201 

Knippenberg,  Ex*r,  v.  Morris 540 

Lampton  et  al.,  Moore,  Adm'r,  v. 301 

Lawler  et  al.  v.  Couch 369 

I^e,  Knight  v 201 

Leedv,  Carver  v 335 

Leonard,  American  Ins.  Co.  v.. ..272 

Lindley  et  al..  Cox  et  al.  v 327 

Louisville,  New  Albany  and  Chi- 
cago R.  W.  Co.  V.  Head 117 

Lowrey  v.  Byers 443 


Manhattan  Life  Ins.  Co.  v.  Doll..ll3 

Marley,  Robards  v 185 

Marshall  et  al.  v.  Stewart 189 

Martin,  Smith  v 260 

May  V.  Greenhill  et  al 124 

McCarer,  Adm'r,  Douglass  v 91 

McCrary,  Adm'r,  Elmore  v 544 

McFadden,  Ex'r,  Jennings  v 531 

McFadden,  Kelley  v 536 

Mcllvain  v.  State,  ex  rel.  Emery.  69 
McKenzie  v.  State,  ex  rel.  Dick- 
inson  547 

Medsker  et  al.,  Parker  v... 155 

Mendenhall  et  al..  Burr  v 49 

Mitchell  et  al.  v.  Robinson 281 

Mitchell  V.  Stinson 324 

Montgomery  v.  State 338 

Moore,  Adm'r,  v.  Lampton  et  al-.301 
Moore,  Harmony  School  Tp.  V...276 
Moore,  Union  Railroad  Transfer 

and  Stock  Yard  Co.  v 458 

Morris,  Adm'r,  et  al.  v.  Stem  et  al.227 
Morris,  Knippenberg,  Ex'r,  v.  ...540 
Mustard,  Treasurer,  State,  ex  rel. 
McCullum,  V  280 

Newkirk,  State  v 131 

Niblack,  Hauss  et  al.  v 407 

Noel  et  al.  v.  Hagerhorst 430 

Noland,  Peffley  v 164 

O'Boyle  et  al.  v.  Shannon 159 

O'Donovan,  Chatard,  Bishop  v...  20 

Oehler,  Hertv 83 

Oxley  et  al.,  Rcissner  et  al.  v 580 

Parker  v.  Medsker  et  al 155 

Patterson  v.  Dennis 602 

PefHey  V.  Noland 164 

Peters,  Cincinnati,  Wabash  and 

Michigan  R.  R.  Co.  v 168 

Pittsburgh,    Cincinnati   and   St. 

Louis  R. W.Co.  V.Wright 182 

Pittsburgh,    Cincinnati   and   St. 

Ix>uis  R.W.  Co.  v.^yright 236 

Pitzer  V.  Indianapolis,  Peru  and 

Chicago  R.  W.  Co 569 

Powers  V.  State 77 

Pressley,  Heshion  v 490 

Pressley,    Sheriff,    v.    Board    of 

Comm'rs  of  Marion  Co 46 

Record  et  al..  State,  ex  rel.  Da- 
vis, v 348 

Reed,  Crowder  et  al.  v 1 

Reed  et  al.  v.  Hodges 304 

Reissner  et  al.  v.  Dessar 307 

Reissner  et  al.  v.  Oxley  et  al 580 

Reynolds  et  al.  v.  Faris,  Treas- 
urer, et  al 14 

Robards  v.  Marley 185 


TABLE  OF  CASES  REPORTED. 


Bobbins  v.  Summers 578 

Kobbins,  Stockman,  Treasurer,  t.195 

Robinson,  Mitchell  et  al.  v 2«I 

Koush  V.  Emerick 551 

Russell,  Keene  v 163 

Schneider,  Burkhard  v 140 

Schoenell  et  al.,  Kitch  v 74 

Shannon,  O'Boyle  et  al.  v 159 

Shelbyville  and  Rushville  T.  P. 

Co.,  Walker  et  al.  v 452 

Shorb  V.  Kinzie 500 

Sims  V.  Squires 42 

Slauter  et  al..  Slate,  ex  rel.  Fa- 
vorite, Guardian,  v 597 

Slessman  v.  Crozier 487 

Smith  et  al.  v.  Indianapolis  and 

St.  Louis  R.  R.  Co 233 

Smith  V.  Martin 260 

Smith,  Adm'r,  v.  Smith  et  al 267 

Smith  et  al.,  Arnold  v 417 

Smith,  Christy  et  ux.  v 573 

Squires,  Sims  v 42 

State  V.  Hammond 80 

State  V.  Newkirk 131 

State,  Batten  v 394 

State,  Dorrell  v 566 

State,  Halloran  v 586 

State,  Harvey  v 142 

State,  Herbster  v , 484 

State,  Montgomery  v 338 

State,  Powers  V 77 

State,  Stoner  V 89 

State,  Turpin  V 148 

State,  ex  rel.  Bouslog  et  al.,  Yost 

et  al.  V 350 

State,  ex  rel.  Browning  et  al.,  v. 

Dixon  et  al 150 

State,  ex  rel.  Davis,  v.  Record  et  al.348 
State,  ex  rel.  Dickinson,  McKen- 

ziev 647 

.State,  ex  rel.  Emery,  Mc II vain  v.  69 
State,  ex   rel.  Evans,  Guardian, 

Yost  et  al.  v .....002 

State,  ex  rel:  Favorite,  Guardian, 

V.  Slauter  et  al 597 

State,   ex   rel.  Ferguson,  Treas- 
urer, V.  Howard,  Guardian 406 

State,  ex  rel.  Kiser,  v.  Alvord....330 
State,  ex  rel.  McCullum,  v.  Mus- 
tard, Treasurer 280 

State,  ex  rel.    Nichol,  Waymire 

et  al.  v 67 

State,  ex  rel.  Randall,  Wall  V...146 
State,  ex  rel.  Roundtree,  v.  Board 

of  Comm'rs  of  Gibson  Co 478 

State,   ex  rel.  School   Town    of 

Worthington,  Watson  v 212 

State,   ex  rel.   Slinkard    et    al., 
Johnson  y 220 


State,  ex  rel.  Winterburg,  Trus- 
tee, V.  Demareeet  al.,  Comm'rs.519 
State,  ex  rel.  Wright,  Adm'r,  v. 

Brown  et  al 425 

Stern  et  al.,  Morris,  Adm'r,  et  al.  v.227 

Stewart,  Murshall  et  al.  v 189 

Stinson,  Mitchell  v 324 

:  Stockman,  Treasurer,  v.  Robbin8.195 

'  Stoner  v.  State 89 

Straughan  v.  Fairchild 598 

Summers,  Robbins  v 578 

Swan  V.  Clark,  Guardian,  et  al...  57 

Talburt  et  al.  v.  Berkshire  Life 

Ins.  Co 434 

Todd  et  al.  v.  Wood  et  al 429 

Tousey  et  al.,  Dunn  v  288 

Town  of  Corydon,  Klebar  v 95 

•  Trippe  v.  Carr  et  al 371 

Turpin  v.  State 148 

Union  Railroad  Transfer  and 
Stockyard  Co.  v.  Moore 458 

Vincennes  NatM  Bank  et  al.  v. 

Cockrum  et  al 355 

Vincennes  Nut'l  Bank  et  al.  v. 

Hargrove  et  al 364 

Walker  et  al.  v.  Shelbyville  and 

Rushville  T.  P.  Co 452 

W^all  et  al.  v.  Galvin 447 

Wall  V.  State,  ex  rel.  Randall....  146 
Watson  V.  State,  ex  rel.  School 

Town  of  Worthington 212 

Waymire  et  al.  v.  State,  ex  rel. 

Nichol. 67 

Wheeler  and  Wilson  Manuf  g  Co. 

V.  Worrall 297 

White  V.  lieem  et  al 239 

Williams,  Cressler,  Adm*r,  v 366 

Williamson  et  al.  v.  Yinglinget  al.379 
Willis,    Evansville    and    Terre 

Haute  R.  R.  Co.  v A.225 

Wilson  et  al.,^avisson  et  al.  v..  391 

Wilson,  Harman  et  al.  v 362 

Wood  V.  Deutchraan 524 

Wood  et  al.,  Todd  et  al.  v... 429 

Worrall,   Wheeler  and    Wilson 

Manufg  Co.  v 297 

Wright,    Pittsburgh,    Cincinnati 

and  St.  Louis  R.  W.  Co.v .182 

W^right,    Pittsburgh,    Cincinnati 

and  St.  Louis  R.W.  Co.  v 236 

Yost  et  al.  V.  State,  ex  rel.  Bous- 
log et  al 350 

Yost  et  al.  v.  State,  ex  rel.  Evans, 
Guardian 602 

Yinglinget  al.,  Williamson  etal.v.379 


TABLE  OF  THE  CASES 


CITED  IN  THia  VOLUME. 


Abell  V.  Riddle,  75  Ind.  345 538 

Adams  v.  LaKose,  75  Ind.  471... 447 
j£tna  Ins.  Co.  v.  Baker,  71  Ind. 

102 498,  516 

JEtuA  Ins.  Co.  y.  Meyers,  63  Ind. 

238 516 


Barnard  v.  Daggett,  68  Ind.  305..  36 

Barnett  v.  People,  54  111.  325 347 

Barto's  Appeal,  55  Pa.  St.  386  ...304 

Bash  V.  Evans,  41  Ind.  144 53 

Bates  V.  Dehaven,  10  Ind.  319 584 

Bates  V.  State,  31  Ind.  72 568 


Alcorn  v.  Morgan,  77  Ind.  184. ..570  ■  Batty  v.  Duxbiiry,  24  Vt.  155 484 


Alexander  v.  Alexander,  48  Ind. 
559 533 


Battv  V.  Font,  54  Ind,  482 616 

Baxter  v.  Prickett's   Adm'r,   27 


Alexander  V.  Thomas,  25  Ind.  268.207  |      Ind.  490 543 

Alford  V.  Baker,  53  Ind.  279 227  I  Bay  v.  Coddington,  5  Johns.  Ch. 

Allen  V.  Davison,  16  Ind.  416  ....  63  !      54 599 

Allen  V.  Wheatley,  3  Blackf.  332..450  |  Bayless  v.  Glenn,  72  Ind.  5.. 112,  509 
Allison  V.   Brookshire,   38  Tex.        I  liaylcy  v.  Ji^astern  K.  K.  Co.,  125 

199 :....538i      Ma.ss.  62 180 

Alvord  V.  Essner,  45  Ind.  156  ....279  j  I^hler  v.  Wcybum,  59  Ind.  143..303 
American  Ins.  Co.  v.  Henley,  60         Boll  v.  Davis,  75  Ind.  314 350 

Ind.  515 275    Bell's  Adm'x  v.  Golding,  27  Ind. 


173 684 

Bellefontaine  R.W.  Co.  v.  Hunter, 
33  Ind.  335 337 


American  Ins.  Co.  v.  Padfield,  78 

111.167 516 

Amidon  v.  Gaff,  24  Ind.  128 337 

Argo  V.  Barthand,  80  Ind.  63 19  '  Bdton  v.  Smith,  45  Ind.  291..372,534 

Armour  v.  McMichael,  36  N.  J.        '  Benton  v.  C.  K.  I.  &  P.  R.  Co.,  55 

L.92 600        Iowa  496 180 

Arms  V.  Beitman,  73  Ind.  85 147    Berlinv.Oglo8bee,65Ind.308..62,290 

Arnold  v.  Cord,  16  Ind.  177 258  !  Berry  v.  Anderson,  22  Ind.  36.... 136 


Atcheson  v.  Mallon,  43  N.  Y.  147.255 
Atkinson  v.  Brooks,  26  Vt.  569. ..599 
Aurora  F.  Ins.  Co.  v.  Johnson,  46 

Ind.  315 116,  274,  516 

Austin  V.  Ahearne,  61  N.  Y.  6  ...563 


Babcockv.  Jordan,  24  Ind.  14.422,600 
Backus  V.  Gallentine,  76  Ind.  367.570 

Baker  v.  Baker,  69  Ind.  399 593 

Baldwin  v.  Kerlin,  46  Ind.  426...510 

Bales  V.  Scott,  26  Ind.  202 227 

Baltimore,  etc.,  R.  R.  Co. v.  Board, 

etc.,  73  Ind.  213 ...161 

Bank,  etc.,  v.  Chambers,  11  Rich. 

657 600 

Bank  of  the  Republic  v.  Carring- 

ton,  5  R.  I.  515 600 

(vi) 


Berry  v.  Reed,  73  Ind.  235 350  * 

Bethell  v.  Bethell,  54  Ind.  428....  187 

Betson  v.  State,  47  Ind.  ^4 73 

Bigelow  V.  Wilson,  1  Pick.  485...  47 

Binns  v.  State,  46  Ind.  311 341 

Binns  v.  State,  57  Ind.  46 347 

Bisher  v.  Richards,  9  Ohio  St. 

495 483 

Bittings  V.  State,  56  Ind.  101 144 

Bland  v.  State,  2  Ind.  608 347 

Blizzard  v.  Phebus,  .35  Ind.  284..  62 
Blydenburgh  v.  Cotheal,  4  N.  Y. 

418 46 

Board,  etc.,  v.  Chambers,  75  Ind. 

409 235 

Board,  etc.,  v.  Hall,  70  Ind.  469..  18, 

67,  601 


TABLE 'OF  CASES  CITED. 


Vll 


Board,  etc.,  ▼.  Huston,  12  Ind.  276.558 
Board,  etc.,  v.  Mcllvain,  24  Ind. 

382 103 

Board,  etc.,  v.  Bichardson,  54  Ind. 

153 161 

Board,  etc.,  v.  Saunders,  17  Ind. 

437 103 

Boatman's  Saving  Inst.  y.   Hol- 
land, 38  Mo.  49 600 

Bonnell  y.  State,  64  Ind.  498 144 

Borough  of  Union  town  y.  Com- 
monwealth, 34  Pa.  St.  296 521 

Boslej  y.  Ackelmire,  39  Ind.  536.160 
Bosworth  y.  Barker,  65  Ind.595..416 
Bourgette  y.   Hubinger,  30  Ind. 

296 210 

Bowen  y.  Bowen,  74  Ind.  470 234 

Bowen  y.  Buck,  28  Vt.  308 5 

Bowen  v.  Pollard,  71  Ind.  177. ..233, 

264,  566 
Boys  y.  Simmons,  72  Ind.  593.  ...320 
Brabbits  y.  Chicago,  etc.,  R.  W. 

Co.,  38  Wis.  289 284 

Brabham  y.  State,  18  Ohio  St.  485.  83 
Bradlej  y.  Bradley,  45  Ind.  67... 388 
Bradley  y.  Kincsley,  43  N.  Y.  r)34.255 
Brandeis  y.   Neustadtl,  13  Wis. 

142 138 

Brander  y.  Chesterfield  Justices, 

5  Call,  548 522 

Brecknock  y.  Pritchard,  6  T.  R. 

750 480 

Breslin  y.  Brown,  24  Ohio  St.  665.255 
Bridgeport  City  Bank  y.  Welch, 

29  Conn.  475 600 

Bridges  y.  North  London  R.  W. 

Co.,  L.  R.  6  Q.  B.  377 180 

Briggs  y.  Guilford,  8  Vt.  264 480 

Bristor  v.  Galvin,  62  Ind.  352.. ..370 
Brock  y.  Gale,  14  Florida,  531. ...397 
Bronson  v.  Fitzhugh,  1  Hill,  185..450 

Brooks  y.  Doxey,  72  Ind.  827 438 

Brown  y.  Budd,  2  Ind.  442 423 

Brown  v.  Hart,  7  Blackf.429 305 

Brown  y.  Rawlings,  72  Ind.  505..219 

Brown  y.  State,  78  Ind.  239 214 

Brown's  Adm'rs  y.  Bragg,  22  Ind. 

122 58 

Brownlee  y.  Hare,  64  Ind.  311.. ..565 
Bruker  y.  Kelsey,  72  Ind.  51. .185, 303 

Buchanan  y.  Lee,  69  Ind.  117 544 

Buchanan  y.  Logansport,  etc.,  R. 

W.  Co.,  71  Ind.  265 112 

Buck  y.  Hayens,  40  Ind.  221 370 

Buckinghouse  y.  Gregg,  19  Ind. 

401 398 

Buckner  y.  Chambliss,  30  Ga.  652.249 

Bunnell  v.  Hay,  73  Ind.  452 538 

Buntin  y.  Rose,  16  Ind.  209 388 

Bunts  y.  Cole,  7  Blackf.  265 255 


Burbank  y.  Dyer,  54  Ind.  392 58 

Burdick  y.  Hunt,  43  Ind.  381 502 

Burton  y.  Ferguson,  69  Ind.  486.. 513 

Burton  v.  Harris,  76  Ind.  429 370 

Busenbarke  y.  Ramey ,  53  Ind.  499.598 

Bush  y.  Durham,  15  Ind.  252 259 

Butterfield  y.  Trittipo,   67  Ind. 

338 76,  124,  363,  579 

Byram  y.  Galbraith,  75  Ind.  134..337, 

473 
Cabel  y.  McCafferty,  53  Ind.  75...  102 
Cagger  y.  Lansing,  57  Barb.  421..134 
Cagger  v.  Lansing,  43  N.  Y.  550.. 134 
Campbell  y.  Thomas,  42  Wis.  437.138 
Candy  y.  Hanmore,  76  Ind.  125.. 597 
Carlton  y.  Cummins,  51  Ind.  478..487 
Carmien  y.Whitaker,  36  Ind.  509.217 
Carpenter  y.  Dame,  10  Ind.  125.. 537 
Carper  y.  Kitt,  71  Ind.  24.. .451,  601 
Carper  y.  Munger,  62  Ind.  481  ...293 

Carty  y.  Drew,  46  Vt.  346 538 

Case  y.  SUte,  5  Ind.  1 487 

Caterham  R.  W.  Co.  y.  London, 

etc.,  R.  W.  Co.,  1 C.  B.,  N.  S.  410..178 
Cauthom  y.  Indianapolis,  etc.,  R. 

R.  Co.,  58  Ind.  14 248 

Cayzer  V.  Taylor,  10  Gray,  274.. .529 
Central  Bridge  Co.  y.  City  of  Low- 
ell, 15  Gray,  106 488 

Charlestown  School  Tp.  y.  Hay, 

74  Ind.  127 545 

Chicago  City  y.  Robbins,  2  Black, 

418 522 

Chicago,  etc.,  R.  R.  Co.  y.  Pen- 

nell,  94  III.  448 184 

Chicago,  etc.,  R.  R.  Co.  y.  Ran- 
dolph, 58  111.  510 180 

Chicago,  etc.,  R.  R.  Co.  y.  Ran- 
dolph, 5  Am.  R.  60 180 

Choen  v.  Porter,  66  Ind.  194 259 

Cincinnati,    etc.,    R.    R.  Co.   y. 

Ridge,  54  Ind.  39 542 

City  of  Bloomington  y.  Bay,  42 

111.503 §22 

City  of  Crawfordsville  v.  Barr,  65 

Ind.  367 210 

City  of  Crawfordsville  y.  Brun- 

dage,  57  Ind.  262 231 

City  of  Crawfordsville  v.  Hays,  42 

Ind.  200 278 

City  of  Delphi  v.  Lowery,  74  Ind. 

520 368 

City  of  Ft.  Wayne  v.  Cody,  43 

Ind.  197 161 

City  of  Ft.  Wayne  v.  DeWitt,  47 

Ind.  391. 177 

Citv  of  Indianapolis  y.  Hufier,  30 

Ind.  235. 234 

City  of  Indianapolis  v.  Lawyer,  38 

Ind.  348 484 


VUl 


TABLE  OF  CASES  «ITED. 


City  of  Indianapolis  v.  Parker, 

31  Ind.230 48 

City  of  Lafayette  v.  Larson,  73 

Ind.  367 530 

Clare  v.  State,  68  Ind.  17 149 

Clark  V.  Giflbrd,  10  Wend.  310...136 
Clodfelter  v.  Hulett,  72  Ind.  137..  13 

Clute  V.  Clute,  3  Den.  263 46 

Clute  V.  Clute,  4  Den.  241 46 

Coats  V.  Gr^orv,  10  Ind.  345 466 

Cochran  v.  Dodd,  16  Ind.  476 62 

Coli'man  v.    Commonwealth,    10 

Bush,  Ky.  495 406 

Cofiman  v.  Commonwealth,  1  Am. 

Crim.  R.  293 406 

Cogswell  V.  State,  65  Ind.  1 354 

Colee  V.  State  76  Ind.  511 404 

Collier  v.  Connelly,  15  Ind.  141...270 

Collier  v.  State,  10  Ind.  58 152 

Collins  Y.  filantern,  1  Smith's  L. 

C.667 6 

Colomb  V.  Jones,  8  La.  An.  442  ..355 
Columbia  T.  R.  v.  Haywood,  10 

Wend.  422 46 

Columbus,  etc.,  R.  W.  Co.  v.  Ar- 
nold, 31  Ind.  174 284 

Columbus,  etc.,  R.  W.  Co.  v.  Far- 

rell,  31  Ind.  408 179 

Comer  v.  Himes,  49  Ind.  482 337 

Commercial  Bank,  etc.,  v.  West- 
ern Reserve  Bank,  11  Ohio  444..112 
Comstock  V.  Crawford,  3  Wal.  396. 353 

Conklin  V.  Morton,  40  Ind  76 562 

Connecticut,  etc.,  Ins.  Co.  v.  Ath- 

on,  78  Ind.  10 576 

Con  well  V.  Pumphrey,  9  Ind.  135.584 

Cook  V.  Brown,  M  N.  H.460 135 

Cook  V.  Cook,  69  Pa.  St.  443 258 

Coombs  V.  New  Bedford,  etc.,  Co., 

102  Mass.  572 529 

Cooper  V.  Ham,  49  Ind.  393 304 

Copeland  v.  New  England   Ins. 

Co.,  22  Pick.  135 595 

Copeland  v.  State,  60  Ind.  394.  ...550 
Corcoran  v.  Holbrook,59  N.  Y.517.28 1 
Corning  v.  Fowler,  24  Iowa,  584...303 

Coryell  v.  Stone,  62  Ind.  307 71 

Cosby  V.  Anderson,  74  Ind.  600..  62, 

235 

Cotter  V.  Doty,  5  Ohio,  393 489 

County  Comm*rs,  etc.,  v.  Duckett, 

20Md.468 522 

Cox  V.  Arnsmann,  76  Ind.  210... 258 

Cox  V.  Bird,  65  Ind.  277 292 

Cox  V.  State,  49  Ind.  568 124,  363 

Craig  V.  PecJple,  47  111.  487 483 

Crake  v.  Crake,  18  Ind.  156 187 

Crane  v.  Waggoner,  33  Ind.  83. ..538 
Cumberland,  etc.,  R.  R.  Co.   v. 
State,  44  Md.  283 284 


Cumberland,  etc.,  R.  R.  Co.  y. 

State,  45  Md.  229 284 

Cutsinger  V.  Nebeker,  58  Ind.  401^577 

Darnall  v.  Hurt,  55  Ind.  275 429 

Davidson  v.  Koehler,  76  Ind.  398,.  19 
Davis  V.  Barney,  2  Gill  &  John. 

382 265 

Davis  V.  Binford,  70  Ind.  44 98 

Davis  V.  Grater,  62  Ind.  408..76,  542 

Davis  V.  State,  35  Ind.  496 400 

Dearmond  v.  Dearmond,  10  Ind. 

191 136 

DeFord  v.  Urbain,  48  Ind.  219-. .187 
DeHaven  v.  DeHaven,  77  Ind. 

236 205 

Densmore  v.  State,  67  Ind.  306...402 
Denton  v.  McKenzie,  1  Des.  289..258 
Deutsch  v.   Korsmeier,  59  Ind. 

373 300 

Dias  V.  State,  7  Blackf.  20 78 

Dillon  V.  State,  9  Ind.  408 78 

Dingman  v.  Kelly,  7  Ind.  717.. ..510 
Dodge  V.  Gaylord,  53  Ind.  365...387 
Doss  V.  Missouri,  etc.,  R.  R.  Co., 

59  Mo.  27 179 

Doss  Y.  Missouri,  etc.,  R.  R.  Co., 

21  Am.  R.  371 179 

Dougherty  v.  Richardson,  20  Ind. 

412 312 

Downey  v.  Hinchman,   25  Ind. 

453 13 

Downey  v.Washburn,79Ind.  242.-488 
Downey  v.  Whittenberger,  60  Ind. 

188 300 

Doyle  V.  Gibbs,  6  Lans.  180 30 

Draper  v.  Wood,  112  Mass.  315..  88 
Driftwood,    etc.,    T.    P.    Co.    v. 

Board,  etc.,  72  Ind.  226 523 

Dufly  V.  Shockey,  11  Ind.  70 266 

Duke  V.  Strickland,  43  Ind.  494..  40 
Duling  V.  Johnson,  32  Ind.  155. ..341 
Dumont  v.  Dufore,  27  In^I.  263...420 
Dunkle  v.  Elston,  71  Ind.  585....  98 
Dwiggins  v.  Cook,  71  Ind.  579..69, 457 
Dygert  v.  Schenck,  23  Wend.  446..484 

Easter  v.  Severin,  64  Ind.  376 611 

Eaton  V.  Smith,  20  Pick.  150 584 

Edwards  v.  Powell,  74  Ind.294...121 

Estep  V.  Burke,  19  Ind.  87 210 

Etting  V.  President,  etc.,  1 1  Wheat. 

59 684 

Etter  Y.  Armstrong,  46  Ind.  197..259 

Evans  Y.  State,  56  Ind.  459 487 

Evans  V.  State,  67  Ind.  68 147 

Evansville,  etc.,  R.  R.  Co.  v.  Dex- 
ter, 24  Ind.  411 172,  283 

Faris  y.  Reynolds,  70  Ind.  359...  15 


TABLE  OF  CASES  CITED. 


iz 


Farley  v.  Palmer,  20  Ohio  St.  223..135 
Farman  v.  Chamberlaiiii  74  Ind. 

82 275 

Farmer  v.  Calvert,  44  Ind.  209... 260 
Faulkner  v.   Larrabee,  76   Ind. 

154 109 

Favorite  v.  Slauter,  79  Ind.  562..597 

Fawcett  v.  State,  71  Ind.  590 487 

Fay  V.  Smith,  1  Allen,  477 88 

Feath.-.'ston  v.  Small,  77  Ind.  143..  67 

Fee  V.  State,  74  Ind.  66 452 

Ferger  v.  Wesler,  35  Ind.  53 397 

Ferguson  v.  fiarnes,  58  Ind.  169..  93 
Ferguson  v.  Staver,  33  Pa.  St.  411..511 

Feriter  v.  State,  33  Ind.  283 149 

Field  V.  Burton,  71  Ind.  380...53,  438 

Field  V.  State,  57  Miss.  474  ~ 347 

Field  V.  State,  34  Am.  R.  476 347 

F«gart  V.  Halderman,  75  Ind.  564..293 
Filer  v.  N.  Y.  C.  R.  R.  Co.,  49  N. 

Y.47 180 

Firestone  v.  Daniels,  71  Ind.  570..216 
First  Nat'l  Bank,  etc.,  v.  Gough, 

61  Ind.  147 511 

Fisher  v.  Fisher,  98  Mass.  303.  ...599 

Fisher  v.  Purdue,  48  Ind.  323 487 

Flenner  v.  Flenner,  29  Ind.  564..544 
Fletcher  v.  Holmes,  25  Ind.  458..322 

Fletcher  v.  State,  54  Ind.  462 149 

Floyd  V.  Maddux,  68  Ind.  124... .324 
Forelander  v.  Plicks.  6  Ind.  448.-255 
Fort  Wayne,  etc.,  R.  R.  Co.  v.  Hus- 

selman,  65  Ind.  73  ....124,  363,  579 

Foster  v.  Ward,  75  Ind.  594 233 

Fouch  V.  Wilson,  60  Ind.  64 594 

Fouty  V.  Morrison,  73  Ind.  333. ..565 
Fowle  V.  Common  Council,  etc., 

11  Wheat.  320 595 

Fowler  v.  Brantly,  14  Pet.  318...  87 
Foy  V.  London,  etc.,  R.  W.  Co., 

18  C.  B.,  N.  S.  225 178 

Frazee  v.  Frazee,  70  Ind.  411 321 

Frederick  v.  Campbell,  14  S.  & 

R.  293 585 

Freeze  v.  DePuy,  57  Ind.  1 88..264, 564 
French  v.   Backhouse,  5    Burr. 

2727 412 

Frenzel  v.  Miller,  37  Ind.  1..173,  400 

Friddle  v.  Crane,  68  Ind.  583 300 

Fultz  V.  Wycoff,  25  Ind.  321 528 

Gardner  v.  State,  4  Ind.  632 465 

Garner  v.  Gordon,  41  Ind.  92 550 

Georgia,  etc.,  Co.  v.  McCurdy,  45 

Ga.  288 180 

Georgia,  etc.,  Co.  v.  McCurdy,  12 

Am.  R.  577» 180 

Gerber  v.  Sharp,  72  Ind.  553 447 

Gibbons  v.  Bell,  45  Tex.  417 257 

Gibson  v.  Conner,  3  Ga.  47 600 


Gibson  v.  Pacific  R.  R.  Co.,  46 

Mo.  163 529 

Gilbert  v.  Carter,  10  Ind.  16 266 

Gilbert  v.  North  Am.,  etc.,  Co., 

23  Wend.  43 136 

Gillett  v.  Carshaw,  50  Ind.  381. ..420 
Giovanovich  v.  Citizens'  Bank, 

etc.,  26  La.  An.  15 600 

Glaseow  v.  Hobbs,  52  Ind.  239...465 
Goddaixl  v.  Renner,  67  Ind.  532..248 
Goddard  v.  Stockman,  74  Ind. 

400 67 

Goldsby  v.  State,  18  Ind.  147 494 

Good  v.  Fogg,  61  111.  449 538 

Goodman  v.  Eastman,  4  N.  H. 

455 88 

Goodrich  v.  Johnson,  66  Ind.  258..248 
Goodwin  v.  Smith,  72  Ind.  113...670 
Gormly  v.  Vulcan  Iron  Works, 

61  Mo.  492 284 

Goss  V.  Austin,  11  Allen,  525 256 

Graeter  v.  State,  54  Ind.  159 149 

Graeter  v.  Williams,  55  Ind.461..665 
Graham  v.  Crockett,  18  Ind.ll9..638 

Graham  y.  State,  66  Ind.  386 442 

Grand  Rapids  R.  R.  Co.  v.  Boyd, 

65  Ind.  526 508 

Grant  v.  Westfall,  57  Ind.  121.. ..124 

Graves  v.  Braden,  62  Ind.  93 191 

Greneaux  v.  Wheeler,  6  Tex.  515..600 
Guemsev  v.  Cook,  120  Mass.  501..249 
Guy  v.  :l^ames,  24  Ind.  345 609 

Hale  ▼.  New  Jersey,  etc.,  Co.,  16 

Conn.  539.. 188 

Ualstead  v.  Board,  etc.,  56  Ind. 

363 611 

Hamar  v.  Medsker,  60  Ind.  413..293 
Hamilton  v.  Hamilton,  2  Rich. 

Eq.  355 249 

Hamilton  v.  State,  3  Ind.  452 523 

Hammar  v.  City  of  Covington,  3 

Jj(A.d«  j\.ym    Tl  ^f*T  •••  •••  •■•  •••  •■•  •  ■•  •••  ••*O^X 

Hammon  v.  Sexton,  69  Ind.  37. ..665 

Hampson  v.  Fall,  64  Ind.  382 423 

Hanna  V.  Board,  etc., 29  Ind  170..16I 
Harker  v.  Glidcwell,  23  Ind.  219..312 
Harkinson's  Appeal,  78  Pa.  St. 

196 265 

Harlan  v.  Watson,  39  Ind.  393...  53 
Harper  v.  Kean,  11  S.  &  R.  280...585 

Harper  v.  Terrv,  70  Ind.  264 293 

Harris  v.  Rice,* 66  Ind.  267 ..541 

Harrison  v.  Price,  22  Ind.  165. ..571 

Hart  V.  Calloway,  2  Bil)b,  460 594 

Hartfonl  F.  Ins.  Co.  v.  Webster, 

69  111.  392 516 

Harvev  v.  Osborn,  55  Ind.  535... 205 
Havens  v.  Dibble.  18  Wend.65.'>..  46 
Haydeu  v.  Cretcher,  75  Ind.  108..477 


TABLE  OF  CASES  CITED. 


Hayden  ▼.  Smithville  Manf.  Co., 

29  Conn.  548 284,  529 

Haywoodv.  Miller,  3  Hill,  90 29 

Hazzard  v.  Vickery,  78  Ind.  64..502 

Heaton  v.  Butler,  41  Ind.  143 53 

Heck  V.  Fisher,  78  Ky.  643 304 

Heizer  v.  Kelly,  73  Ind.  582 499 

Hendricks  v.  State,  73  Ind.  482...  53 
Henrv  v.  Ritenour,  31  Ind.  136...  14 

Hiatt  V.  Goblt,  18  Ind.  494 393 

Hicks  V.  State,  51  Ind.  407 406 

Higbee  v  Moore,  QQ  Ind.  263 259 

Higert  y.  Trustees,  etc.,  53  Ind. 

326 300 

Highfillv.McMickle,39Ind.270.  43 

Hill  V.  Gust,  55  Ind.  45 72 

Hoadley  v.  Hadley,  48  Ind.  452..191 
Hogshead  v.  Williams,  55  Ind. 

145 313 

Holesapple  v.  Fawbush,  51  Ind. 

494 73 

Hollenback  v.  Blackmore,  70  Ind. 

234 287 

Holmes  v.  Holmes,  3  Kich.  Eq.  61 .249 
Holten  V.  Board,  etc.,  55  Ind.  194..235 
Home  Ins.  Co.  v.  Duke,  43  Ind. 

418 273 

Houfe  V.  Town  of  Fulton,  34  Wis. 

608 484 

Houfe  V.  Town  of  Fulton,  17  Am. 
j^^  4^3 4g4 

Houk  V.  Barthold,  73  Ind.  2i 67 

House  V.  Board,  etc.,  60  Ind.  580-520 
House  V.  McKinncy,  54  Ind.  240..231 
Howe  V.  Comm'rs,  etc.,  47  Pa.  St. 

361 480,521 

Howev.  Woodruff,  12  Ind.  214...446 

Howe  V.  Young,  16  Ind.  312 171 

Howell  V.  Zerbcc,26  Ind.  214 510 

Hubbard  v.  Miller,  27  Mich.  15..265 

Hubble  V.  Osborn,  31  Ind.  249 465 

Hughes  V.  Chatham,  5  M.  &  G. 

54 29 

Hume  V.  Little  Flat  Rock,  etc., 

Ass'n,72  Ind.  499 67 

Hunt  V.  Elliott,  80  Ind.  245 473 

Hunter  v.  Burnsville  T.  P.  Co., 

56  Ind.  213 454 

Hurd  V.  People,  25  Mich.  405 405 

Huston  V.  Schindler,  46  Ind.  38..502 
Hutson  y.  Merrifield,  51  Ind.  24..274 
Hyatt  y.  Mattingly,  68  Ind.  271..324 
Hynds  v.  Hays,  25  Ind.  31 387 

Imhoff  y.  Chicago,  etc.,  R.  W.  Co., 
20  Wis.  344 178 

Indiana,  etc.,  Co.  y.  Routledge,  7 
Ind.  25 98 

Indiana,  etc.,  R.  W.  Co.  y.  Brad- 
ley, 7  Ind.  49 34,  562 


Indianapolis,  etc.,  R.  B.  Co.  y. 

Keeley's  Adm'r,  23  Ind.  133....52g 
Indianapolis,  etc.,  R.  R.   Co.  y. 

McCalirey,  62  Ind.  552 337 

Indianapolis,  etc./  R.  R.   Co.   y. 

Petty,  30  Ind.  261 226 

Indianapoli.s,  etc.,  R.  R.   Co.  y. 

State,  37  Ind.  489 521 

Indianapolis,  etc.,  R.  R.   Co.   y. 

Stout,  53  Ind.  143 390 

Indianapoli.s,  etc.,  R.  R.  Co.  y. 

TafTe,  11  Ind.  458 628 

Indianapolis,  etc.,  R.  W.  Co.  y. 

Ferguson,  42  Ind.  243 439 

Indianapolis,  etc.,  R.  W.  Co.  y. 

Goar,  62  Ind.  411 694 

Jackson  y.  Sharpens  AdmV,  29 

Ind.  167 U7 

James  y.  Fulcrod,  6  Tex.  612 263 

James  y.  Greensboro,  etc.,  T.  P. 

Co.,  47  Ind.  379 455 

Jamieson  y.  Board,  etc.,  66  Ind. 

466 330 

Jeffersonyille,  etc.,  R.  R.  Co.  y. 

Goldsmith,  47  Ind.  43 122 

Jeffersonyille,  etc.,  R.  R.  Co.  y. 

Hendricks,  41  Ind.  48 179 

Jeffersonyille,  etc.,  R.  R.  Co.  y. 

Hendricks*  Adm'r,  26  Ind.  228..174 
Jeffersonyille,  etc.,  R.  R.  Co.  v. 

Riley,  39  Ind.  568 178 

Jeffersonyille,  etc.,  R.  R.  Co.  y. 

Swift,  26  Ind.  459 175 

Jenkins  y.  Flinn,  37  Ind.  349 543 

Jenkins  y.  Frink,  30Cal.  586 257 

Jenks  y.  State,  39  Ind.  1 571 

Johnson  y.  Baird,  3  Blackf.  182..56a 
Johnson  y.  Baker,  4  B.  &  Aid.  440..136 
Johnson  y.  Harris,  69  Ind.  305. ..224 
Johnson  v.  Pinegar,  41  Ind.  168..  94 

Johnson  y.  State,  68  Ind.  43 568 

Johnson  y.   Thompson,  72  Ind. 

167 235 

Johnson  v.  Wiley,  74  Ind.  233.-72, 502 

Jones  y.  State,  :io  Ind.  122 79 

Jones  y.  State,  59  Ind.  229 340 

Jones  V.  State,  71  Ind.  66 346 

Joyce  V.  First  Nat.  Bank,  etc.,  62 

Ind.  188 191 

Joyce  y.  Whitney,  57  Ind.  550  ...322 

Jov  y.  State,  14  Ind.  139 689 

Judd  y.  Fulton,  4  How.  Pr.  298. ..46 

Keegan  y.  Western  R.  R.  Co.,  8 
N.  Y.  175 284 

Keeney  v.  Good,  21  Pa.St.  349...304 

Kellenberger  v.  Perrin,  46  Ind. 
2.S2 452 

Keller  v.  Boatman,  41  Ind.  277...  53 


TABLE  OF  CASES  CITED. 


XI 


Kelly  V.  Hannibal,  etc.,  B.  B.  Co., 

70  Mo.  604... 179 

Kennedy  v.  Bichardson,  70  Ind. 

524 474 

Kennedy  v.  State,  53  Ind.  542 486 

Kent  V.  Cantrall,44  Ind.  452 300 

Kent  V.  Lawson,  12  Ind.  675 62 

Kerrains  v.  People,  60  N.  Y.  221..  28 
King  V.  Bristol,  eU;.,  Co.,  6  B.  & 

C.  181 521 

King  ▼.  Enterprise  Ins.  Co.,  45 

Ind.  43 463 

Kingen  v.  State,  45  Ind.  518 405 

Kinsey  v.  State,  71  Ind.  32 275 

Kistler  v.  Hereth,  75  Ind.  177.. ..541 

Kline  v.  Spahr,  56  Ind.  296 42 

Krutz  ▼.  Stewart,  54  Ind.  178 248 

Kuntz  V.  Kinney,  33  Wis.  503 538 

Kurz  y.  State,  79  Ind.  488 145 

Laidla  y.  Loyeless,  40  Ind.  211...313 

Lake  v.  Jones,  49  Ind.  297 370 

Lake  Shore,  etc.,  B.  B.  Co.  y. 

Miller,  25  Mich.  274 184 

Lambeth  v.  N.  C.  B.  B.  Co.,  66  N. 

C.494 180 

Lambeth  y.  N.  C.  B.  B.  Co.,  8  Am. 

R  508 180 

Lane  y.  Brown,  22  Ind.  239 124 

Lane  V.  State,  27  Ind.  108 353 

Lang  y.  Cox,  35  Ind.  470 4l>9 

Langford  y.  Freeman,  60  Ind.  46..248 

Lapping  v.  Duffy,  47  Ind.  51 248 

Lash  y.  Bendell,  72  Ind.  475 321 

Layal  v.  Bowley,  17  Ind.  36 312 

Lawler  y.  McPheeters,  73   Ind. 

577 72 

Leedy  v.  Nash,  67  Ind.  311 292 

Lemmon  y.  Whitman,  75  Ind.  318. 594 

Lewis  y.  Lewis,  30  Ind.  257 5r)5 

Lindley  y.  Kelley,42  Ind.  294. ..225, 

594 
Lisle  y.  Bogers,  18  B.  Mon.  528...  88 
Lockwood  y.   Harding,  79  Ind. 

129 231 

Lowber  y.  LeBoy,  2  Sandf.  202.. .584 
Lowrv  y.  State,  64  Ind.  421..158,  354 

Lung  y.  Deal,  16  Ind.  349 416" 

Lynde  y.   McGregor,   13  Allen, 

182. 304 

Mackey  y.  New  York,  etc.,  B.  B. 

Co.,  27  Barb.  528 173 

Maghee  y.  Baker,  15  Ind.  254 259 

Maitland  y.  Citizens'  Nat'l  Bank, 

etc.,  40  Md.  540 600 

Malone  y.  Hathaway,  64  N.  Y.  5..284 
Manning  y.  Gasharie,  27  Ind.  399.  11 

Martin  v.  Beyan,  58  Ind.  282 a3 

MarUn  v.  Garyer,  40  Ind.  351 147 


Martin  v.  G.  N.  B.  W.  Co.,  16  C. 

B.  179 178 

Martin  y.  Martin,  74  Ind.  207.. ..488, 

499,  569 

Mather  y.  Scoles,  35  Ind.  1 305 

Matter  y.  Campbell,  71  Ind.  512..201 
Maxwell  y.  Boyne,  3r  Ix»d.  120.. .283, 

388 
Mayor  y.  Sheffield,  4  Wal.  189  ...484 
McCallam  y.  Pleasants,  67  Ind. 

542, 293 

McClary  v.  State,  75  Ind.  260 .. *  .Uo-l 

McClure  y.  State,  77  Ind.  287 486 

McCool  y.  State,  7  Ind.  378 397 

McCoy  y.  Lockwood,  71  Ind.  319.^68 
McDonald  y.  Chicago,  etc-,  B.  B. 

Co.,  26  Iowa  124 178 

McEllresh  y.  Guard,  32  Ind.  408..388, 

473 
McGinnis  v.  State,  24  Ind.  500...398 

McGoon  y.  Scales,  9  Wal.  23 187 

McGrath  y.  Clark,  56  N.  Y.  34...  88 

McHugh.v.  State,  31  Ala,  317 347 

Mclntyre  y.  New  York,  etc.,  B.  B. 

Co.,  37  N.  Y.  287 180 

McJunkins  y.  State,  10  Ind.  140..149 
McKay  y.  Wakefield,  63  Ind.  27..293 
McKnight  y.  Knisely,    25  Ind. 

336 600 

McLaughlin   v.   Ward,  77   Ind. 

383 231 

McMahon  y.  Smith,  36  Am.  B.  67  •  4 
McMinn  y.  Phipps,3  Sneed,  195..252 
McQuade  y.  Emmons,  38  N.  J. 

L.  397 30 

Meiners  y.  Munson,  53  Ind.  138..  10 

Menifee  v.  Clark,  35  Ind.  304 499 

Michigan,  etc.,  B.  B.  Co.  y.  Lantz, 

29  Ind.  528 283 

Miles  V.  Buchanan,  36  Ind.  490...501 
Miles   y.   Chamberlain,  17  Wis.  /> 

460 489 

Millard  y.  Porter,  18  Ind.  503 14 

Miller  v.  Porter,  71  Ind.  521  ...67,  594 

Miller  y.  Bobert,  18  Tex.  16 257 

Miller  y.  Voss,  40  Ind.  307 501 

Miller  v.  Wade,  58  Ind.  91 474 

Miller  y.  Wildcat  G.  B.  Co.,  52 

Ind.  51 456 

Millett  y.  Parker,  2  Met.  Ky.  608..136 

Mires  y.  Alley,  51  Ind.  507 231 

Mitchell   y.  Chambers,  55   Ind. 

289 565 

Mitchell  V.  Bobinson,  80  Ipd.  281.530 
Mix  y.  Nat'l  Bank,  etc.,  91  111. 

20 600 

Mobley  y.  Letts,  61  Ind.  11 231 

Moffit  V.  State,  40  Ind.  217 161 

Molihan  y.  State,  30  Ind.  266 149 

Moore  v.  Barnett,  17  Ind.  349 36 


xii 


TABLE  OF  CASES  CITED. 


Moreau  v.  Branson,  37  Ind.  195..270 

Morgan  v.  Squier,  8  Ind.  511 533 

Morgan  v.  State,  31  Ind.  193 341 

Morris  v.  Graves,  2  Ind.  354 466 

Morrow  v.  State,  48  Ind.  432 501 

Mose  V.  State,  35  Ala.  422 347 

Mulhollin  v.  State,  7  Ind.  646 466 

MuUikin  v.  City  of  £loomingt£>n, 

72  Ind.  161 67 

Murphy  v.  Hendricks  57   Ind. 

593 511 

Murphy  v.  Smith,  19  C.  B.,  N.  S. 

361 284 

Myers  v.  Murphv,  60  Ind.  282  ...  71, 

233, 566 
National  Bank,  etc.,  v.  Sprague, 

20  N.  J   E-q.  159 252 

Nelson  v.  Johnson,  18  Ind.  329. ..370 
Nelson  v.  State,  7  Humph.  542. ..347 
New  Albany,  etc.,  R.  K.  Co.  v. 

Haskell,  11  Ind.  301 519 

New  Albany,  etc.,  P.  R.  Co.  v. 

Lewig,  49  Ind.  161 454 

Newcome  v.  Wiggins,  78  Ind.306.370 
Newhouse  v.  Clurk,  60  Ind.  172...594 
Newhouse  v.  Miller,  35  Ind.  463.171 

Newland  v.  State,  30  Ind.  Ill 568 

Newman  v.  Hammond,  46  Ind. 

119 397 

Niblack  v.  GoodQQan,67  Ind.  174. 

532,  542 
Nicholson  v.  Caress,  45  Ind.  479..188 
Nicholson  v.  Lancashire,  etc.,  R. 

W.  Co.,  3  Hurlst.  &  C.  534 178 

Nichols  V.  State,  65  Ind.  512..354,  465 

Noakes  v.  Morev,  30  Ind.  103 388 

Noble  V.  Hines,*'72  Ind.  12 216 

Nolte  V.  Libbert,  34  Ind.  163 210, 

509 

Nord  V.  Marty,  56  Ind.  631 370 

Norris  v.  Dodge's  Adm'r,  23  Ind. 

190 452 

Ohio,  etc.,  R.  W.  Co.  v.  Col  lam, 

73  Ind.  261 284,  528,  594 

Ohning  v.  Citv  of  Evansville,  66 

Ind.  59 .' 354 

Ormond  v.  Holland,  Ellis  B.  & 

E.  102 284 

Osborn  v.  Union  Ferry  Co.,  53 

Barb.  629 178 

Painterv.  Oiiirl,  71  Iml.  240 97 

Parker  v.  Hubble,  75  Ind.  580. ..443 

Parker  v.  Te;is,  79  Ind.  -235 294 

Partridge  v.  H(»oiK  12u  Mass.  10:>..  4 
Partridge  v.  Hood,  16  Am.  L.,  N. 

S.  267 4 

Patten  v.  Cliicago,  etc  ,  U.  \V.  Co., 

32  Wis.  624 178 


Patterson  v.  Carrell,  60  Ind.  128..188 
Patterson  v.  Crawford,   12   Ind. 

241 534 

Patterson  v.  Indiann.polis,  etc.,  P. 

R.  Co.,  56  Ind.  20 464 

Peck  V.  Martin,  17  Ind.  115 226 

Pence  v.  Makejieice,  75  Ind.480..428 
Pendergast  v.  McCaslin,  2  Ind. 

87 55 

Pennsylvania  Co.  v.  Conlan,  101 

111.  93 184 

Pennsylvania  Co.  v.  Hoagland, 

78  Ind.  203 176,180 

Pennsylvania  Co.  v.  Sedwick,  59 

Ind."  336 577 

Pennsylvania  R.  R.  Co.  v.  Mc- 

Closkev's  AdmV,  23  Pa.  St.  526..180 

People  V.  Ann  is,  45  Barb.  304 29 

People  V.  City  of  Bloomington,  63 

In.  207 521 

People  V.  City  of  Brooklyn,  21 

Barb.  484 480 

People  V.  Davis,  66  N.  Y.  95 343 

People  V.  Qriffin,  2  Barb.  427 83 

People  V.  Hillsdale,  etc.,  Co.,  23 

Wend.  254 480 

People  V.  Supervisors,  etc.,  1  Hill, 

50 522 

Peoples  Saving    Bank,    etc.,    v. 

Finney,  63  Ind.  460 53 

Peoria,  etc.,  Ins.  Co.  v.  W^alser, 

22  Ind.  73 393 

Pfeifer  v.  Snyder,  72  Ind.  78 219 

Phipi)en  v.  S'tickney,  3  Met.  384..249 
Ph(vnix  Ins.  Co.  v.  Hineslev,  75 

Ind.  1 '. 477 

Pinnell  v.  Stringer,  59  Ind.  555... 594 
Pittsburgh,  etc.,    R.   R.  Co.    v. 

Williams,  74  Ind.  462 388 

Pittsburgh,   etc.,   R.   W.   Co.  v. 

Ruby,  38  Ind.  294 284 

Pittsburgh,   etc.,   R.   W.    Co.   v. 

Wright,  80  Ind.  182 236 

Plaster  v.  Burger,  5  Ind.  232 256 

Pond  v.  People,  8  Mich.  49 405 

Porter  v.  Stout,  73  Ind.  3 67 

Potter  v.  Bissell,  3  Lansing,  205..206 

Potter  V.  Smith,  36  Ind.  231 293 

Prather  v.  Ross,  17  Ind.  495 584 

President,  etc.,  v.  Dusouchett,  2 

Ind.  580 283 

Presser  v.  State,  77  Ind.  274 405 

Price  v.  Grand  Rapids,  etc.,  R. 

R.  Co.,  13  Ind.  58 393 

Price  V.  Sanders,  60  Ind.  310 216 

Pritchett  v.  Board,  etc.,  62  Ind. 

210 520 

Provines  v.  Heaston,  67  Ind.  482..416 
Pumphrev  v.  Mayor,  etc.,  47  Md. 

145 .'. 522 


TABLE  OF  CASES  CITED. 


Xlll 


Pumphrey  v.  Mayor,  etc.,  28  Am. 
R.  446 522 

Rabb  V.  Graham,  43  Ind.  1 53 

Railroad  Co.  v.  Nat'l  Bank,  102 

U.  S.  14 599 

Railsback  v.  Greve,58  Irid.  72.. ..232 
Rardin  v.  Walpole,  38  Ind.  146...446 

Ratliff  V.  Baldwin,  29  Ind.  16 370 

Reese  v.  Cochran,  10  Ind.  195 270 

Reeves  v.  Plough,  41  Ind.  204 388 

Reeves  v.  Reeves,  75  Ind.  342 551 

Regina  v.  Buccleugh,  6  Mod.  150482 
Regina  v.  Hind,  8  Cox  C  C.  300..341 
Regina  v.  Thurborn,  1  Den.  C.  C. 

387 405 

Regina  v.  Wilts,  3  Salk.  381 482 

Reid  V.  Huston,  55  Ind.  173 279 

Rennick  v.  Chandler,  59  Ind.  354.325 
Requa  v.  City  of  Rochester,  45 

N.  Y.  129 483 

Rex  V.  Lloyd,  4  C.  &  P.  233 341 

Rex  V.  Kent,  2  Maule  &  S.  513.. .482 
Rex  V.  Lancashire,  2  B.&  Ad.  813.482 

Rex  V.  Mead,  2  B.  &  C.  605 341 

Rex  v.  Stock,  2  Taunt.  339 30 

Rex  v.  West  Riding,  5  Burr.  2594. 

481,522 
Rex  V.  Yorkshire  W.  R.,  2  East, 

342 482,  522 

Reynolds  v.  Roudabush,  59  Ind. 

483 43 

Rice  V.  Churchill,  2  Den.  145 561 

Rich  V.  Dessar,  50  Ind.  309 309 

Richards  v.  County  Comm'rs,  etc., 

120  Mass.  401 522 

Richardson  v.  Reed,  35  Ind.  356..124 

Ricketts  v.  Spraker,  77  Ind.  371..  19 

Riest  V.  City  of  Goshen,  42  Ind. 
33() 283 

Riley  v.  Boyer,  76  Ind.  152 76 

Ritenour   v.    Beekman,   08   Ind. 

236....- 53 

Robbins  v.  Magee,  76  Ind.  381  ...137 

Roberts  v.  Hall,  37  Conn.  205 600 

Roberts  v.  Masters,  40  Ind.  461. ..398 
Roberts  v.  Smith,  2  II.  &  N.  213.. 284 
Robinson  v.  Gleadow,  2  Bing.  N. 

C.  156 412 

Robinson  v.  Huffman,  15  B.  Mon. 

80 304 

Robinson  v.  Smith,  14  Cal.  94.. ..600 

Roe  v.  Cronkhite,  55  Ind  183 76 

Rogers  v,  Beach,  18  Wend.  533...  46 

Roll  V.  Ragnet,  4  Ohio,  400 5 

Roller  V.  Ott,  14  Kan.  609 265 

Rosebaugh  v.  Saffin,  10  Ohio,  31...489 
Ross  V.  Schneider,  30  Ind.  423...  58 

Rowe  V.  Haines,  15  Ind.  445 600 

Rowell  V.  Klein,  44  Ind.  290 388 


Roxborough  v.  Messick,  6  Ohio 

St.  448 '...598 

lioyal  v.  Baer,  17  Ind.  332 562 

Rucker  v.  Steelman,  73  Ind.  396..509 

Rudolph  v.  Lane,  57  Ind.  115 124 

Runyan  v.  State,  57  Ind.  80 406 

Rupp  V.  Orr,  31  Pa.  St.  517 258 

Ryan  v.  Fowler,  24  N.  Y.  410 529 

Sample  v.  Rowe,  24  Ind.  208 232 

Sander  v.  Hoffman,  64  N.  Y.  248.265 

Sanders  v.  State,  77  Ind.  227 148 

Schmied  v.  Keeney,  72  Ind.  309..330 
Schmitzy.  Lauferty,  29lnd.400..  68 
School  District  v.  Lynch,  33  Conn. 

331 584 

School  Town  of  Princeton  v.  Geb- 

hart,  61  Ind.  187 290 

Scott  V.  Scott,  13  Ind.  225  ...270,  644 

Scraper  v.  Pipes,  59  Ind.  158 330 

Scudder  v.  Crossan,  43  Ind.  343.. 283 
Seeley  v.  Gwillim,  40  Conn.  106.. 538 
Shannon  v.  O'Boyle,  51  Ind.  565.160 
Shanny  v.  Androscoggin   Mills, 

66  Me.  420 284 

Shattuck  V.  Myers,  13  Ind.  46... .494 
Shaw  v.  Hamilton,  10  Ind.  182... 494 

Shaw  V.  Spooner,  9  N.  H.  197 5 

Sheets  v.  Andrews,  2  Blackf.  274.305 

Shepherd  v.  State,  54  Ind.  25 78 

Sherman  v.  Hogland,  54  Ind.  578.216 
Sherman  v.  Hogland,  73  Ind.  472. 387 
Shimer  v.  Bronnenburg,  18  Jnd. 

363 226 

Shipler  v.  Isenhower,  27  Ind.  36  .383 

Shirel  v.  Baxter,  71  Ind.  352 147 

Shirley  v.  Ayres,  14  Ohio,  308. ...135 
Shoemaker  v.  Smith,  74  Ind.  71. .106 
Shoenberger  v.  Hackman,  37  Pa. 

St.  87 * 136 

Shroyer  v  Bash,  57  Ind.  349 36 

Sidener  v.  Davis,  69  Ind.  .336 :428 

Silvers  v.  Junction  R.  R.  Co.,  43 

Ind.  435 :...325 

Sims  V.  Board,  etc.,  39  Ind.  40. ..160 
Siner  v.  Great   Western  R.   W. 

Co.,  L.  R.  3  Exch.  150 180 

Sinker,  Davis  &  Co.  v.  Fletcher, 

61  Ind.  276 ; 393 

Slagle  V.  Bodmer,  75  Ind.  330  ....370 
Small  V.  McChesney,  3  Cow.  19...  46 

Smiley  v.  Dixon,  1  Pa.  439 258 

Smith  V.  Allen,  16  Ind.  316 62 

Smith  V.  Greenlee,  2  Dev.  L.  126.252 

Smith  V.  Kyler,  74  Ind.  575 71 

Smith  V.  Little,  67  Ind.  549 321 

Smith  V.  Muncie  Nat.  Bank,  29 

Ind.  158 187 

Smith  V.  Rosenham,  19  Ind.  256.-373 
Smith  V.  State,  28  Ind.  321 340 


XIV 


TABLE  OF  CASES  CITED. 


Smith  V.  Worland,  60  Ind.  360..  73 
Smithson  v.  Dillon,  16  Ind.  169.. 397 

Smock  V.  Tandy,  28  Tex.  130 257 

Smull  V.  Jones,  1  Watts  &  S.  128.249 
Smull  V.  Jones,  6  Watts  &  S.  122.249 

Snowden  v.  Wilas,  19  Ind.  10 383 

Snyder  v.  Snyder,  50  Ind.  492.. ..205 
Sohn  y.  Marion,  etc.,  Co.,  73  Ind. 

77 570 

Sohn  V.  State,  18  Ind.  389 149 

Sparks  v.  Clapper,  30  Ind.  204...  44 

Spencer  v.  Curtis,  57  Ind.  221 35 

Splahn  ▼.  Gillespie,  48  Ind.  397.-456 
Spurrier  v.  Briggs,  17  Ind.  529. ..323 
Stahl  V.  Hammontree,  72  Ind.  103.275 

State  y.  Banks,  25  Ind.  495 550 

State  y.  Banks,  48  Ind.  197 387 

State  y.  Barker,  28  Ohio  St.  583.. 339 

State  y.  Blanch,  70  Ind.  204 152 

State  y.  Clark,  16  Ind.  97 147 

State  V.  Deniaree,  80  Ind.  519 478 

State  y.  Dickinson,  41  Wis.  299...343 

State  y.  Ennis,  74  Ind.  17 322 

State  y.  Green,  16  Iowa,  239 590 

State  y.  Harper,  35  Ohio  St.  78. ..343 

State  y.  Howard,  80  Ind.  466 199 

State  y.  Lawrence,  etc.,  Co.,  22 

Kan.  438 483 

State  y.  Martin,  30  Wis.  216 406 

State  y.  Moore,  25  Iowa  128 342 

State  y.  Neelev,  20  Iowa  108 406 

State  y.  Peck,  53  Me.  284 136 

State  y.  Steele,  21  Ind.  207 354 

State  y:  Supervisors,  41  Wis.  28  .482 
State  y.  Town  of  Campton,  2  N. 

H.  613 483,524 

State  y.  Williams,  2  Ind.  175 313 

State  y.  Wright,  52  Ind.  307 342 

State    Bank,    etc.,    y.  Eyans,   3 

Green  N.  J.  155 136 

Steeple  y.  Downing,  60  Ind.  478.. 217 
Steinmetz  y.  Wingate, 42  Ind. 574.387 
Sterne  y.  McKinney,  79  Ind.  578 
%  36J,  366 

Steyens  y.  Burr,  61  Ind.  464 492 

Stewart  y.  English,  6  Ind.  176.... 250 
Stewart  y.  International,  etc.,  R. 

R.  Co.,  53Tex.  289 178 

Stewart  y.  International,  etc.,  R. 

R.Co.,  37  Am.  R.  753 178 

Stewart  y.  Weed,  11  Ind.  92 135 

Stoddard  y.  Johnson,  75  Ind.  20..  67 
Stott  y.  Smith,  70  Ind.  298.-233,269, 

290, 566 
Stratton  y.  Kennard,74  Ind.  302..473 
Strong  y.  Glasgow,  2  Mur.  289.. ..258 
Strough  y.  Gear,  48  Ind.  100..  421, 593 
Strubley.  Neigh  her  t,  41  Ind.  344.210 
Sturgeon  y.  ward,  etc.,  65  Ind. 

302 103 


Sunman  y.  Brewin,  52  Ind.  140...  94 
Sutherland  y.  Hankins,  66  Ind. 

343 269 

Swales  y.  Southard,  64  Ind.  667.124, 

363 

Swift  y.  Tyson,  16  Pet.  1 599 

Switzer  y.  Skiles,  3  Gilman,  529..250 
Symmes  v.  Brown,  13  Ind.  318... 684 

Taylor  v.  Short,  40  Ind.  506 227 

Teague  y.  Fowler,  56  Ind.  569.. ..259 

Teal  V.  Spangler,  72  Ind.  380 112 

Tenbrook  y.  Brown,  17  Ind.  410..250 

Teter  y.  Hinders,  19  Ind.  93 210 

Thomas  y.  Ruddell,  66  Ind.326..593 
Thomas  y.  Sowards,  25  Wis.631..138 

Thomas  y.  Wood,  61  Ind.  132 292 

Tilman  y.  Harter,  38  Ind.  1 42 

Tindall  v.  State,  71  Ind.  314 149 

Todd  V.  Fenton,66  Ind.  25 72 

Toledo,  etc.,  R.  W.  Co.  y.  God- 

dard,  25  Ind.  185 174 

Toledo,  etc.,  R.  W.  Co.  y.  Harris, 

49  Ind.  119 439 

Toney  y.  Toney,73  Ind  34..  147,  412, 

530 

Toops  y.  Snyder,  70  Ind.  554 511 

Town  of  Dayton  y.  Town  of  Rut- 
land, 84  111.  279 483 

Town  of  Dayton  y.  GoUer,  76  Ind. 
291 134 

Treadway  y.  Cobb,  ISInd.  36....  42 

Trees  y.  Eakin,  9  Ind.  554 466 

Troost  V.  Davis,  31  Ind.  34 446 

Truman  v.  Scott,  72  Ind.  258 53 

Turley  y.  Oldham,  68  Ind.  114...330 

Turner  y.  Cook,  36  Ind.  129 112 

Turner  v.  First  Nat.  Bank,  etc., 
78  Ind.  19 191 

Uhl  v.  Harvey,  78  Ind.  26 114 

Underwood  v.  Sample,  70  Ind.  446.512 
Union,  etc.,  R.  R.  Co.,  v.  Hall,  91 

U.  S.  343 523 

United  States  v.  Dashiel,  3  Wal. 

688 226 

Vail  y.  Halton,  14  Ind.  344 542 

Valette  v.  Mason,  1  Ind.  288 600 

Vanarsdall  v.  State,  65  Ind.  176..103 
Vannoy  v.  Duprez,  72  Ind.  26... 442, 

634 
Van  Rensselaer's  Ex'rs  y.  Jewett, 

5  Den.  135 561 

Vogel  y.  Vogler,  78  Ind.  353..198, 468 
Voltz  y.  Newbert,  17  Ind.  187....  64 

Walls  Ex  Parte,  73  Ind.  96 442 

Ward  V.  Bateman,  34  Ind.  110. ...601 
Ward  V.  Polk,  70  Ind.  309 276 


TABLE  OF  CASES  CITED. 


XV 


Ware  v.  Adams,  12  Ind.  359 5C2 

Warner  v.  Curran,  76  Ind.  309.  .324 
Warren  v.  State,  35  Am.  R.  745..346 
Washburn  v.  Sproat,  16  Mass.  449.304 
Watkins  y.  Brunt, 53  Ind.  208.. ..188 

Watkins  v.  State,  68  Ind.  427 589 

Watson  V.  filaine,  12  S.  &  R.  131.585 
Watson  V.  Proprietors,  etc.,   14 

Me.  201 524 

Watt  V.  DeHaven,  55  Ind.  128.. ..124 

Way  V.  Fravel,  61  Ind.  162 559 

Waymire  v.  State,  80  Ind.  67 457 

Webster  v.  Hildreth,  33  Vt.  457..804 
Weinzorpflin  v.  State,  7  Blackf. 

186 144 

Wells  V.  Wells,  71  Ind.  509 502 

West  v.Cavins,  74  Ind.  265 473 

West  V.  Sute,  48  Ind.  483 79 

Westfall  V.  Stark,  24  Ind.  377.. ..227 
Wharton  y.    Moore,  37  Am.  R. 

627 195 

Wheeler  v.  State,  14  Ind.  673 347 

White  y.  Clawson,  79  Ind.  188...541 
White  y.  Elkin,  6  Blackf.  123.... Ill 

White  y.  Hvatt,  40  Ind.  385 210 

White  y.  Wilson,  6  Blackf.  448...232 

Wigmore  y.  Jay,  5  Exch.  354 284 

Wilcozen  y.  Bowles,  1  La.  An.  230.584 
Wiley  V.  Barclay,  68  Ind.  577.. ..564 


Wilkinson  v.  City  of  Peru,  61 

Ind.l 188 

Williams  y.  Perry,  20  Ind.  437...447 
Williams  y.  Potter,  72  Ind.  354..216 
Williamson  v.  McOlure,  37  Pa. 

St.  402 584 

Wilson  y.  Boerem,  16  Johns.  286.341 
Wilson  y.  Stewart,  63  Ind.  294...293 

Wilson  y.  Vance,  55  Ind.  394 577 

Wiseman  y.  Wiseman,  73  Ind. 

112 463 

Witter  y.  Taylor,  7  Ind.  110 494 

Wood  y.  Steele,  6  Wal.  80 88 

Woodgate's  Adm'r  y.  Threlkeld, 

3  Bibb,  527 595 

Woollen   y.  Wishmier,  70  Ind. 

108 837 

Wooten  y.  Wilkins,  39  Ga.  223...341 
Worgang's  Adm'r  y.  Clipp,  21 

Ind.  119 364 

Work  y.  Brayton,  5  Ind.  396.422, 600 
Worley  v.  Moore,  77  Ind.  667... .326 

Wray  y.  Wray,  32  Ind.  126 421 

Wright  y.  N.  Y.  C.  R.  R.  Co.,  26 

jj  Y    662 284 

Wright  v.,Stat^'69  ind.  163!!..!^^^ 

Yost  y.  State,  80  Ind.  350 602 

Young  y.  Snyder,  3  Grant  Ca8.161.249 


JUDGES 


OF  THE 


SUPREME  COURT 


OF  THE 


STATE  OF   INDIANA, 


DURING   THE  TIME  OF  THESE  REPORTS. 


Hon.  BYRON  K.  ELLIOTT.*  f 
Hon.  JAMES  L.  WORDEN.J 
Hon.  WILLIAM  A.  WOODS.f 
Hon.  WILLIAM  E.  NIBLACK.t 
Hon.  GEORGE  V.  HOWK.t 


♦Chief  Justice  at  the  Novemher  Term,  1881. 

tTerm  of  office  commenced  January  3d,  1881. 

JTerm  of  office  commenced  January  Ist,  1877. 

(xvi) 


SUPREME  COURT  COMMISSIONERS 


OF  THB 


STATE  OF  INDIANA. 


Hon.  GEORGE  A.  BICKNELL*t 
Hon.  JOHN  MORRIS-f 
Hon.  WILLIAM  M.  FRANKLIN.f 
Hon.  HORATIO  C.  NEWCX)MB.t 
Hon.  JAMES  I.  BEST.f 


*  Chief  Commiwioner. 
t  Appointed  April  27th,  1881. 

(xvii) 


OFFICERS 


OF  THE 


SUPREME  COURT. 


CLERK, 

JONATHAN  W.  GORDON. 

SHERIFF, 

JAMES  ELDER. 

LIBRARIAN, 

FREDERICK  HEINER. 


XVlll) 


OASES 

ARGUED  AND  DETERMINED 


IN  THS 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1881,  IN  THE  SIXTY- 

SIXTH  YEAR  OF  THE  STATE. 


No.  8400. 

Crowder  et  al.  v.  Keed.  1J3  21s 

'so 


IfiS    1791 
and  mortgage,  an  answer  or  counter-claim  that  the  consideration  was  an        '~zr      ^ 
agreement  that  a  son  of  the  mortgagor  should  not  be  prosecuted  for  em-        fi7i     60 
bezzling  the  money  of  an  express  company,  of  which  he  was  accused,  is 
good  on  demurrer. 

Same. — It  is  not  necessary  for  a  defendant,  who  answers  that  a  note  was 
given  to  secure  the  suppression  of  a  prosecution  for  a  crime,  to  all^^e 
what  means  were  used  to  effect  the  illegal  purpose. 

Same. — Pleading. — An  answer,  alleging  that  a  promissory  note  was  execu- 
ted in  consideration  of  an  agreement  to  suppress  a  prosecution  for  a 
felony,  is  sufficient  without  averring  that  the  accused  had  actually  com- 
mitted the  crime  charged. 

Principal  and  Agent. — Baiificaiion. — A  ratification  is  only  effectual  when 
the  act  is  done  by  a  person  professedly  acting  as  the  agent  of  the  party 
sought  to  be  charged  as  principal. 

Same. — InslrucHon.— The  jury  was  instructed  that  if  one  transact  business 
for  the  benefit  of  another  and  the  principal  accepts  the  fruits  of  the 
agency,  he  thereby  ratifies  and  is  bound  by  the  acts  of  the  agent  in 
transacting  the  business.  Therefore,  if  I.  P.,  acting  without  authority, 
but  as  the  friend  of  both  parties  or  of  either  party,  procured  for  the 
plaintiffs  the  notes  and  mortgage  sued  on,  and  they  accepted  them,  they 
thereby  ratified  all  that  he  did  in  obtaining  the  notes  and  mortgage,  and 
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if  be  obtained  them  upon  an  agreement  that  the  defendant's  son  was  not 
to  be  prosecuted,  then  they  arc  void. 

Heldf  that  this  was  error. 

Practice. — JPleading. — Mere  uncertainty  in  an  answer  can  not  be  reached 
by  demurrer,  if  enough  be  stated,  though  indefinitely,  to  constitute  a 
defence.    The  remedy  is  by  motion  to  make  certain. 

Same. — Counter-Claim, — The  character  of  a  pleading  is  not  determined  by 
the  name  given  to  it,  or  the  relief  prayed,  but  by  its  averments ;  hence 
wliat  purports  to  be  a  counter-claim,  praying  relief,  which  is  not  good  as  a 
counter-claim,  but  alleges  facts  sufficient  to  bar  the  action,  is  good  on 
demurrer,  as  an  answer. 

Contract. — Qmsideration. — The  promise  of  a  creditor  to  release  a  debtor 
from  liability  is  a  sufficient  consideration. 

Same. — Promise. — A  promise,  previous  to  and  without  performance,  is  a 
sufficient  consideration  for  a  contract. 

New  Trial. — Motion, — Emdence. — ^A  motion  for  a  new  trial,  assigning  as  a 
reason  the  exclusion  of  evidence,  is  sufficient  if  it  designate  with  rea- 
sonable certainty  the  evidence  excluded,  and  it  should  not  ordinarily 
give  at  length  the  questions  asked  or  the  evidence  excluded. 

Supreme  Court. — Answer, — Demurrer, — Where  an  answer  is  in  several 
paragraphs,  so^e  of  which  are  good,  the  judgment  of  the  Supreme 
Court  upon  others,  supposed  to  be  bad,  can  not  be  obtained  unless  they 
are  demurred  to  below. 

Evidence. — Conversaiixm. — Where  a  party  to  a  suit  puts  in  evidence  a  con- 
versation between  the  opposite  party  and  a  third  person,  the  other  party 
may  show  by  other  witnesses  what  the  third  person  said  to  him  in  that 
conversation. 

Same. — Declarations  of  Agent, — The  declarations  of  an  agent  made  within 
the  scope  of  his  agency,  and  while  the  transaction  is  depending,  are  ad- 
missible against  his  principal. 

Same. — Inanictwn. — An  instruction  not  applicable  to  the  evidence  should 
not  be  given,  and  if  it  may  have  misled  the  jury,  it  will  be  fatal  error. 

From  the  Sullivan  Circuit  Court. 

8.  Oouhon  and  /.  G.  Briggs,  for  appellants. 
J.  T.  Gunn  and  J.  T.  Scott,  for  appellee. 

Elliott,  C.  J. — This  action  is  upon  a  mortgage  and  three 
promissory  notes  executed  to  the  appellants  by  the  appellee. 

Several  paragraphs  of  answer  require  examination.  The 
third  of  these  paragraphs  charges  that  the  notes  and  mortgage 
were  executed  upon  an  illegal  consideration,  and  alleges  that 
a  son  of  the  appellee  had  been  in  the  employment  of  the  Ad- 
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ams  Express  Company  for  some  time  prior  to  the  execution  of 
the  notes  and  mortgage ;  that  appellants  were  sureties  on  the 
bond  executed  by  the  appellee's  son,  William  Reed,  to  the  ex- 
press company ;  that  William  absconded ;  that  he  was  charged 
with  feloniously  embezzling  a  large  sum  of  money  from  the 
company ;  that  appellants  sent  an  agent  to  appellee  who,  to 
induce  her  to  execute  the  notes  and  mortgage,  represented  that 
her  son  was  guilty  of  a  felony,  and  would  be  captured  and 
sent  to  the  State's  prison,  unless  she  would  execute  the  notes 
and  mortgage ;  that,  if  she  would  execute  them,  then  neither 
the  express  company  nor  the  appellants  would  prosecute  her 
son ;  that,  to  save  her  son  from  prosecution,  she  executed  the 
instruments,  and  "that  said  notes  and  mortgage  were  made 
with  the  express  agreement  that  her  son  should  not  be  pros- 
ecuted for  the  said  felony." 

One  objection  to  this  paragraph  stated  by  appellants'  coun- 
sel is,  that  it  does  not  give  the  name  of  the  agent  sent  by  the 
appellants  to  the  appellee,  but  leaves  a  blank  space  where  the 
name  should  be.  This  is  not  such  a  defect  as  renders  the 
answer  bad  upon  demurrer.  Unless  the  pleading  is  so  utterly 
uncertain  as  to  state  no  cause  of  defence  at  all,  demurrer  will 
not  lie.  The  remedy  is  by  motion.  If  the  appellants  deemed 
it  important  that  the  blank  should  have  been  filled,  they  should 
have  made  the  proper  motion  before  demurring.  .We  do  not 
think  that  it  was  necessary  for  the  appellee  to  state  with  par- 
ticularity that  the  representations  were  made  by  an  agent. 
Where  an  agent  rightfully  acts  for  his  principal,  it  is  sufficient 
to  charge  the  act  as  that  of  the  principal  without  naming  the 
agent. 

Another  objection  urged  is  that  the  paragraph  is  bad  be- 
cause it  docs  not  allege  that  the  son  of  the  appellee  had  com- 
mitted a  felony.  Appellants  have  cited  several  cases,  but  none 
of  them  have  the  slightest  bearing  upon  the  question  here  in 
dispute.  We  do  not  understand  the  law  to  require  that  it 
should  be  shown  that  a  felony  has  been  actually  perpetrated. 
We  understand  that  it  is  corrupt  and  illegal  to  bargain  for 
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the  suppression  of  a  prosecution  against  a  person  charged 
with  the  commission  of  a  crime.  The  welfare  of  society  and 
the  protection  of  persons  and  property  require  that  individ- 
uals should  not  be  permitted  to  interfere  with  the  administra- 
tion of  public  justice  by  bargaining  for  the  suppression  of  a  pros- 
ecution against  one  accused  of  an  offence  made  punishable  by 
law.  An  individual  can  not,  for  his  own  gain  or  benefit,  make 
a  contract  which  may  thwart  or  obstioict  the  prosecution  of 
offenders.  Partridge  v.  Hood,  120  Mass.  403 ;  S.  C,  16  Am.  L. 
Reg.  N.  s.  267  n. ;  MvMahon  v.  Smith,  36  Am.  R.  67.  If  the 
person  who  attacks  an  agreement  made  for  the  purpose  of  pre- 
venting a  prosecution  were  required  to  prove  that  an  offence 
had  actually  been  committed,  it  would  make  the  whole  ques- 
tion turn  upon  the  guilt  or  innocence  of  the  accused,  and  thus 
bring  in  an  issue  which  ought  to  be  elsewhere  tried  and  de- 
termined. So,  too,  would  it  tend  to  greatly  weaken  the  bene- 
ficial operation  of  the  rule,  for  money  obtained  upon  such 
agreement  might  often  be  made  the  means  of  suppressing  the 
evidence  required  to  show  the  guilt  of  the  accused.  The  rea- 
sonable and  safe  rule  is  to  condemn  all  agreements  for  the 
smothering  of  prosecutions,  where  an  accusation  is  made  in 
good  feith  against  the  person  whose  immunity  from  prosecu- 
tion the  agreement  is  intended  to  secure. 

The  facts  stated  in  the  fourth  paragraph  are  substantially 
the  same  as  those  set  forth  in  the  paragraph  just  discussed. 
The  difference  between  the  two  paragraphs  is,  that  the  fourth 
is  in  the  form  of  a  counter-claim.  It  can  not  be  doubted  that 
a  pleading  stating  the  consideration  of  the  contract  which  con- 
stitutes the  basis  of  the  action  shows  that  the  matter  of  the  coun- 
ter-claim is  connected  with  and  grows  out  of  the  cause  of  action. 

The  paragraph  now  receiving  attention  shows  with  reason- 
able certainty,  that  the  notes  and  mortgage  to  which  it  refers 
are  those  set  forth  in  the  complaint.  It  is  sufficient  for  an 
answer  or  counter  claim  to  show  with  a  reasonable  degree  of 
certainty,  that  the  instruments  to  which  it  makes  reference  are 
those  upon  which  the  plaintiff  declares. 
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Many  of  the  objections  to  the  fifth  paragraph  of  the  answer 
are  the  same  as  those  urged  against  the  paragraphs  already 
discussed.  It  is,  however,  said  of  this  paragraph,  that  it  is 
insufficient  because  it  does  not  state  with  proper  certainty  and 
particularity  the  facts  constituting  the  defence.  If  the  para- 
graph is  faulty  because  uncertain,  the  remedy  is  not  by  de- 
murrer. It  would,  perhaps,  have  been  better  to  have  stated 
the  iacts  somewhat  more  definitely ;  but  there  is  enough  stated 
to  show  that  the  notes  and  mortgage  sued  on  were  executed 
upon  an  illegal  consideration.  It  does  appear  that  the  sole 
consideration  of  these  instruments  was  the  agreement  to  stifle 
the  prosecution  against  a  person  then  accused  of  a  crime. 

It  is  not  necessary  that  an  answer,  alleging  that  the  consid- 
eration of  a  contract  was  a  promise  to  suppress  a  prosecution, 
should  also  show  what  means  were  to  be  taken  to  prevent  the 
prosecution.  The  contract  is  void  because  it  is  one  which 
attempts  to  bind  an  individual  to  do  an  act  prejudicial  to  the 
security  of  the  community.  It  is  not  material  what  the 
course  pursued,  or  agreed  to  be  pursued,  the  contract  is  one 
which  no  citizen  has  a  right  to  make.  Shaw  v.  SpooneVy  9 
N.  H.  197 ;  Roll  v.  Raguet,  4  Ohio  400 ;  Bowen  v.  Buck,  28 
Vt.  308 ;  Oollim  v.  Blantem,  1  Smith's  L.  C,  part  1,  667. 

The  sixth  paragraph  is  ostensibly  a  counter-claim,  but  is 
in  fact  an  answer.  A  pleading  is  to  be  judged  by  its  aver- 
ments. The  name  bestowed  upon  it  by  its  author  does  not 
always  determine  its  character.  Treated  as  an  answer,  the 
pleading  under  immediate  mention  is  good,  for  it  sets  up 
matter  in  bar  of  the  action.  Nor  is  the  relief  prayed  de- 
terminative of  the  character  of  the  pleading.  The  material 
fiicts  alleged  are  to  be  looked  to  in  determining  what  eflfect 
shall  be  assigned  to  a  pleading,  and  not  the  formal  statements. 
The  demurrer  concedes  the  facts  stated  to  be  true,  and  if  true 
they  are  a  complete  defence  to  the  appellants'  action.  The 
pleading  before  us  does  not  attempt  to  set  up  a  cause  of  ac- 
tion in  fiivor  of  the  appellee,  but  professes  only  to  state  &ct8 
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entitling  her  to  relief  against  the  contracts  constituting  the 
appellants'  cause  of  action. 

Counsel  on  both  sides  have  discussed  the  seventh  and 
eighth  paragraphs  of  the  answer,  but,  as  they  were  not  de- 
murred to,  no  question  is  presented  for  our  consideration. 
The  sufficiency  of  an  answer  can  not  be  questioned  for  the 
first  time  by  the  assignment  of  errors.  If  there  were  no 
good  paragraphs  of  answer,  then  the  case  would  fall  within 
section  372  of  the  code  of  1852,  now  forming  section  566  of 
the  R.  S.  of  1881.  This  provision  can  not,  however,  apply 
where,  as  here,  there  are  several  good  paragraphs  of  answer. 

Where  a  motion  for  a  new  trial  points  out  with  reasonable 
certainty  the  particular  testimony  offered  and  excluded,  it  is 
shfficient.  It  is  not  necessary,  nor  indeed  proper,  that  the 
motion  should  recite  at  length  the  questions  propounded,  or 
rehearse  the  testimony  proffered.  The  object  of  the  motion 
is  to  point  out  with  reasonable  certainty  the  ruling  com- 
plained of,  and  thus  enable  the  trial  court  to  review  its  own 
rulings,  and  to  present  the  question  to  the  appellate  court  in 
such  a  manner  as  that  it  can  be  properly  understood  and  de- 
cided. While  the  motion  must  designate  the  particular  ral- 
ing  complained  of,  it  is  not  necessary  that  there  should  be 
any  detailed  statement  of  the  questions  asked  or  evidence 
offered.  We  think  the  motion  in  this  case  points  out  with 
reasonable  certainty  the  particular  ruling  sought  to  be  re- 
viewed, and  that  it  supplies  such  information  as  fully  desig- 
nates the  question  sought  to  be  presented  for  consideration. 

Evidence  was  introduced  by  both  parties,  showing  that  one 
James  B.  Patton  acted  as  a  negotiator  between  the  parties,  and 
that  he  carried  propositions  back  and  forth.  Appellee  testi- 
fied that  Patton  might  have  said  something  to  her  about  sign- 
ing the  notes  and  mortgage  in  suit,  before  she  signed  them, 
but  that  he  was  not  her  agent.  Patton  stated  that  he  was  not 
the  agent  of  the  appellee,  and  that  the  proposition  to  execute 
the  notes  and  mortgage  came  from  the  appellants,  but  that  he 
had  talked  with  her  before  the  papers  were  executed,  that  he 
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told  her  that  if  she  would  execute  them  her  son  should  not  be 
prosecuted  for  embezzling  the  funds  of  the  express  company. 
One  of  the  appellants  testified  that  when  he  first  heard  of 
young  Reed^s  flight,  he  met  Patton  at  the  express  oflBce,  and  sup- 
posed that  he  was  acting  for  his  (Reed's)  family,  and  that  he 
<Hd  not  employ  him ;  and  that,  although  he  afterwards  talked 
with  Patton,  he  did  not  send  him  to  Mrs.  Reed,  nor  give  him 
any  instructions.  Another  of  the  appellants  testified  that  Pat- 
ton  waa  not  their  agent,  and  that  the  proposition  to  execute  the 
notes  and  mortgage  came  from  Patton.  The  appellants  then 
offered  to  prove  by  the  appellant  Crowder  what  Patton  said 
to  him.  This  the  court  would  not  permit.  We  are  unable 
to  find  any  ground  upon  which  this  ruling  can  be  supported. 
Appellee's  counsel  defend  it  upon  the  ground  that  Patton  was 
the  agent  of  the  appellants,  and  that  his  statements  to  them 
were,  therefore,  not  competent.  This  position  rests  upon  an 
assumption  which  the  appellee  is  not  eiititled  to  make.  The 
question,  as  appears  from  the  evidence  to  which  we  have  re- 
ferred, was  a  controverted  one  of  fact.  Patton  himself  says: 
'^  I  was  acting  as  the  mutual  friend  of  both  parties  in  doing 
what  I  did.''  Where  there  is  conflicting  evidence  upon  a 
question  of  fact,  the  court  has  no  right  to  assume  that  the  one 
party  or  the  other  has  established  his  contention.  In  the  pres- 
ent instance,  neither  court  nor  counsel  had  a  right  to  assume 
that  Patton  was  the  agent  of  appellants  and  not  of  the  appel- 
lee. It  should  have  gone  with  kindred  questions  to  the  jury. 
If  the  assumption  of  appellee's  counsel,  that  Patton  was  the 
agent  of  appellants  were  granted,  their  conclusion  that  the 
testimony  was  incompetent  would  not  follow.  An  agent  may 
be  made  the  medium  of  transmitting  a  proposition  from  a  per- 
son about  to  contract  with  his  principal,  and  whon  he  is  made 
such  a  medium,  the  message  he  receives  and  delivers  to  his 
principal  is  competent  evidence.  An  agent  who  receives  a 
proposition  for  his  principal  may  communicate  to  him  the 
proposition  received.  Whether  such  a  proposition  was  re- 
ceived by  the  agent,  and  whether  by  him  communicated  to  the 
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principal^  are  questions  of  fact,  which  must  always  be  left  to 
the  jury.  The  fact  that  an  agent  carries  the  proposition  does 
not  deprive  the  principal  of  the  right  to  prove  what  the 
proposition  was.  Nor  is  the  principal  confined  to  the  testi- 
mony of  the  agent  alone ;  he  may  prove  the  proposition  by  any 
other  competent  witness.  The  character  of  agent  is  not  such 
as  to  compel  the  principal  to  limit  himself  entirely  to  the 
testimony  of  the  person  chosen  as  his  agent. 

Conversations  between  principal  and  agent  can  not  be  tes- 
timony, unless  the  agent  is  acting  as  the  medium  of  conveying 
a  proposition  from  the  person  negotiating  with  the  principal.  A 
proposition  may  be  made  through  an  agent  as  well  as  through 
anybody  else.  The  fact  that  he  represents  his  principal  does 
not  unfit  him  from  conveying  a  proposition  from  one  to  the 
other  of  the  contracting  parties. 

There  is  still  another  view  to  be  taken  of  this  case.  The 
declarations  of  an  agent  made  in  behalf  of  his  principal  while 
engaged  in  the  business  and  within  the  scope  of  his  agency, 
and  while  the  transaction  is  still  depending,  are  admissible 
against  his  principal.  If  Patton  was  the  agent  of  the  appel- 
lee, his  declarations  were  competent.  Whether  he  was  or  was 
not  such  agent,  was  a  question  for  the  jury,  for  there  was  some 
evidence,  at  least,  tending  to  establish  that  fact. 

The  principal  question  between  the  parties  was  whether  the 
consideration  of  the  notes  and  mortgage  was  an  illegal  one* 
The  excluded  testimony  tended  to  show  that  it  was  not  ille- 
gal, for  it  tended  to  prove  that  the  consideration  was  not  the 
agreement  to  stifle  the  prosecution  against  William  Reed. 
Upon  this  issue  it  was  competent,  for  it  was  both  material 
and  relevant. 

Patton  had  been  permitted  to  prove  what  statements  he  had 
made  to  the  appellants,  and  it  was  surely  competent  for  them 
to  give  testimony  upon  the  same  subject  and  directed  to  the 
same  conversations.  It  would  violate  fundamental  principles 
to  permit  one  party  to  give  testimony  as  to  a  conversation  and 
refuse  to  permit  the  other  to  give  any  testimony  at  all  upoo 
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that  subject.  The  appellants  can  not  be  compelled  to  accept 
as  conclusive  the  statements  of  Patton ;  they  have  a  right  to 
deny  or  explain  them. 

It  is  insisted  by  appellee's  counsel  that  the  excluded  testi- 
mony was  not  material,  for  the  reason  that  there  was  no  con- 
sideration for  the  notes  and  mortgage,  except  the  illegal  one 
founded  upon  the  agreement  not  to  prosecute  William  Reed. 
Appellee's  witnesses  testified  that  this  illegal  agreement  was 
the  sole  consideration,  but  the  appellants^  witnesses  stated  that 
there  was  a  different  one.  It  is  necessary  to  briefly  advert  to 
the  testimony  upon  'this  subject.  Crawley  testified  that  the 
principal  part  of  the  business  with  the  express  company  was 
transacted  in  the  office  of  Patton,  that  "  O vermyer,  the  com- 
pany's agent,  insisted  on  getting  his  money  right  away.  It 
was  again'  suggested  that  Mrs.  Reed  would  give  notes  and 
mortgage  to  secure  the  deficit.  Patton  said  she  was  willing 
to  give  a  mortgage  for  the  payment  of  the  express  company. 
There  was  no  agreement  not  to  prosecute  William  Reed.  Mr. 
Patton  kept  the  notes  and  mortgage  and  would  not  deliver 
the  same  till  the  money  was  paid  to  Overmyer  by  us.  We 
did  not  release  William  from  a  prosecution.  We  did  not  un- 
derstand that  the  notes  and  mortgage  were  delivered  to  Pat- 
ton as  our  agent.  We  did  not  release  William  Reed  from  our 
claim.  We  accepted  the  notes  and  mortgage  in  satisfaction 
of  our  claim  as  &r  as  we  had  anything  to  pay  for  him.  There 
was  no  other  consideration  than  the  payment  of  the  money 
by  us,  and  the  release  of  our  claim  against  William  Reed  for 
the  amount  of  the  notes  and  mortgage." 

This  testimony  shows  that  there  was  an  adequate  consid- 
eration for  the  notes  and  mortgage,  namely,  the  release  of 
William  Reed  from  all  liability  to  his  sureties.  The  promise 
of  a  creditor  to  release  a  debtor  is  a  sufficient  consideration  to 
support  a  contract.     1  Story  Con.,  section  548. 

A  promise  for  a  promise  is  a  valuable  consideration.  The 
promise  to  release  William  Reed  constituted  a  consideration, 
and  was  one  which  could  have  been  enforced.     There  waa. 
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therefore,  not  a  want  of  consideration.  If  there  is  a  refusal 
to  perform  a  promise,  there  may  be  a  &ilure  of  consideration. 
But  in  this  ca.se  the  agreement  to  release  became  .effective  as 
soon  as  it  was  consummated.  There  remained  no  formal  or 
other  act  to  be  done. 

The  third  instruction  given  by  the  court  at  the  request  of 
the  appellee  is  as  follows :  "  If  a  man  transacts  business  for 
another,  or  for  other  persons  for  his  or  their  benefit,  and  the 
principal  accepts  the  benefit  and  the  fruits  of  his  agency,  he 
thereby  ratifies  and  adopts  the  agency  of  him  who  transacts 
the  business  and  is  bound  by  his  acts  and  the  legal  conse- 
quences thereof  in  the  transaction  of  such  business.  There- 
fore, if  James  B.  Patton,  acting  without  authority  from  any 
one,  but  as  the  friend  of  both  parties,  or  of  either  party,  pro- 
cured for  the  plaintiffs  the  notes  and  mortgages  sued  on,  and 
they  accepted  the  same,  they  thereby  ratified  all  of  Patton's 
acts  in  and  about  the  procuring  of  said  notes  and  mortgage, 
and  if  said  notes  and  mortgage  were  given  by  the  defendant 
upon  the  agreement  or  understanding  that  her  son,  William 
Reed,  was  not  to  be  prosecuted,  then  the  notes  and  mortgage 
are  void." 

This  instruction  is  subject  to  serious  objections.  If  Patton 
was  the  agent  of  the  appellee  and  not  of  appellants,  the  doc- 
trine of  ratification  does  not  apply.  If  he  was  not  avowedly 
acting  as  their  agent,  they  can  not  be  said  to  have  ratified  his 
act.  The  law  upon  this  subject  is  thus  laid  down  by  a  text- 
writer  :  "  One  other  consideration  is  important  to  be  borne  in 
mind.  It  is  that  a  ratification  can  only  be  effectual  between 
the  parties,  when  the  act  is  done  by  the  agent  avowedly  for 
or  on  account  of  the  principal,  and  not  when  it  is  done  for  or 
on  account  of  the  agent  himself,  or  of  some  third  person." 
Story  Agency,  section  251a.  In  Meiners  v.  Munson^  53  Ind. 
138,  this  doctrine  is  approved  and  the  following  statement  of 
the  rule  is  quoted  from  1  Chitty  Con.  293 :  "  But  where  the 
party  making  the  contract  had  no  authority  to  contract  for 
the  third  person,  and  did  not  profess,  at  the  time,  to  act  for 
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him,  it  seems  that  the  subst^qucnt  assent  of  such  third  party,  to 
be  bound  as  principal,  has  no  operation."  Under  the  evi- 
dence in  this  case  the  instruction  was,  upon  this  point,  en- 
tirely too  broad.  If  Patton  was  the  appellee's  agent  and  the 
instruction  extends  to  both  parties,  for  the  language  is  "  either 
party,"  the  appellants,  whose  interests  were  hostile,  could  not 
be  justly  said  to  have  ratified  his  acts  by  receiving  and  re- 
taining what  was  tendered  them. 

The  instruction  leaves  out  of  consideration  the  element  of 
knowledge.  If,  as  appellants  claimed,  the  notes  and  mort- 
gage were  delivered  to  them  in  consideration  that  they  would 
pay  William  Reed's  debt  to  the  express  company  and  release 
him,  they  would  not  be  bound  by  an  act  of  Patton,  of  which 
they  had  no  knowledge.  This  would  certainly  be  so  if  he 
was  the  appellee's  agent  and  not  theirs.  The  instruction  de- 
clares that  they  would  be  bound  by  a  subsequent  ratification 
whether  Patton  was  their  agent,  or  was  the  agent  of  the  ap- 
pellee, and  is,  therefore,  plainly  erroneous. 

It  is  in  general  true,  that  a  principal  is  not  bound  where  the 
ratification  is  made  in  ignorance  of  material  facts.  Manning 
v.  Gasharie,  27  Ind.  399.  If  the  appellants  acted  in  igno- 
rance of  what  Patton  had  said  to  the  apjx^llee,  and  in  good 
faith  believed  that  the  notes  and  mortgage  were  executed  to 
them  in  consideration  of  their  payment  of  the  debt  of  Wil- 
liam Reed  to  the  express  company,  and  his  release  from  lia- 
bility to  them  to  the  extent  of  the  sum  evidenced  by  the  notes 
and  mortgage,  they  can  not  be  justly  said  to  have  ratified  an 
illegal  agreement  of  which  they  were  entirely  ignorant. 

If  there  was  a  failure  or  want  of  consideration,  then  the  notes 
could  not  be  enforced ;  but  this  is  a  very  different  thing  from  an 
illegal  consideration.  If  appellee  received  no  consideration, 
she  might  successfully  defend,  but  not  upon  the  ground  upon 
which  the  instruction  places  the  defence.  We  need  not  here 
enquire  whether  there  was  a  want  or  failure  of  consideration, 
for  the  instruction  makes  the  whole  case  turn  upon  an  alto- 
gether different  thing — the  illegality  of  the  consideration. 
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The  fifth  instruction,  given  at  the  instance  of  the  appellee, 
reads  thus :  "  If  the  jury  find  from  the  evidence  that  the  notes 
and  mortgage  were  given  by  the  defendant  to  the  plaintiffs 
before  they  had  paid  the  express  company  the  amount  due 
from  William  Reed  as  his  sureties,  then  there  was  at  that  time 
no  debt  due  from  said  William  Reed  to  the  plaintiffs,  and  the 
law  is  that  a  promise  to  pay  or  secure  persons,  if  they  will  do 
what  they  are  already  bound  to  do  by  law  or  by  contract,  is 
without  consideration,  and  the  law  will  not  compel  the  prom- 
isor to  perform  the  agreement.  So  in  this  case,  if  the  jury 
find  that  the  plaintiffs  were  already  bound  by  their  bond  as 
sureties  for  William  Reed  to  pay  the  express  company  the 
money  he  had  embezzled,  when  the  defendant  executed  the 
notes  and  mortgage,  then  there  was  no  consideration  for  said 
notes  and  mortgage,  and  the  jury  should  find  for  the  defendant." 

The  api>ellants  insist  that  this  instruction  is  not  applicable 
to  the  case  made  by  the  evidence,  and  did  them  substantial 
injuiy.  The  evidence  shows,  and  without  conflict,  that  the 
notes  and  mortgage  were  signed  and  placed  in  the  hands  of 
Patton,  to  be  held  by  him  until  the  express  company's  claim 
was  paid  by  the  appellants.  Patton  testified :  "  I  held  the  notes 
and  mortgage  till  the  day  of  the  statement  by  the  express  com- 
pany, as  Crowd(5r  refused  to  pay  any  money  till  the  statement 
was  made,  and  I  told  Mrs.  Reed  I  \^ould  not  deliver  them 
until  credit  was  given,  and  I  refused  to  deliver  them  until 
the  proper  credit  was  given."  By  other  testimony  the  pay- 
ment of  the  claim  before  the  delivery  of  the  notes  and  mort- 
gage was  proved.  At  the  time  the  notes  and  mortgage  became 
effective,  the  principal  debtor,  William  Reed,  was  bound  to 
his  sureties  for  the  amount  paid  by  them.  A  principal  is 
unquestionably  liable  to  his  surety  from  the  moment  the  lat^ 
ter  pays  a  debt  which  it  was  the  duty  of  the  former  to  pay. 
The  rule  declared  in  the  instruction  is  not  applicable  to  such 
a  case  as  the  present.  It  was  likely  to  mislead  the  jury,  and 
we  can  not  say  that  it  did  not  do  harm. 

There  was  no  evidence  that  at  the  time  of  the  delivery  of 
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the  notes  and  mortgage  the  appellants  were  paying  their  own 
debt,  for  that  was  already  paid ;  but  the  debt  of  their  princi- 
pal remained  due  to  them.  The  part  of  the  instruction,  which 
addresses  the  general  rule  to  the  particular  case,  is  clearly  er- 
roneous. The  fact,  that  the  appellants  were  bound  to  pay  what 
they  had  already  paid,  did  not  prevent  them  from  taking  se- 
curity for  repayment.  Indeed,  the  law  is,  that  if  tliey  had 
been  mere  volunteers,  they  could  not  have  had  a  claim  against 
any  person  for  reimbursement.  The  court  had  no  legal  right 
to  tell  the  jury,  that  if  the  appellants  were  already  bound  "  by 
their  bond,  as  sureties  for  William  Reed,  to  pay  the  express 
company  the  money  embezzled,  when  the  defendant  executed 
the  notes  and  mortgage,  there  was  no  consideration  for  the 
notes."  We  have  seen,  in  examining  the  ruling  excluding 
testimony,  that  there  was  evidence  that  the  consideration  of 
the  notes  and  mortgage  was  the  release  of  Williahi  Reed  from 
liability.  The  court  invaded  the  province  of  the  jury  in 
assuming  that  there  was  no  consideration  for  the  notes  and 
mortage  except  the  agreement  of  appellants  to  pay  their  own 
debts.  An  instruction,  which  assumes  a  fact  upon  which  the 
evidence  is  conflicting,  is  erroneous. 

If  the  sole  consideration  of  the  notes  was  the  agreement  of 
the  appellants  to  pay  their  own  debt,  then  there  was  an  en- 
tire want  of  consideration.  A  promise  to  do  what  the  person 
promising  is  under  a  legal  obligation  to  do,  is  not  a  valid  con- 
sideration. If,  in  this  case,  the  sole  consideration  of  the  notes 
sued  on  was  the  promise  of  the  appellants  to  pay  the  amount 
due  from  them  as  the  sureties  of  William  Reed,  the  defence 
of  want  of  consideration  would  prevail ;  but,  if  the  consider- 
ation was  his  release  from  liability  for  the  debt,  then  there 
would  not  be  a  want  of  consideration.  Parsons  says :  "  A 
promise  is  a  good  consideration  for  a  promise.  And  it  is  so 
previous  to  performance  and  without  performance."  1  Pars. 
Cop.  448.  This  rule  has  been  approved  by  our  own  cases. 
Downey  v.  Hinchman,  25  Ind.  453 ;  Clodfelter  v.  Hulett,  72 
Ind.  137.     An  agreement  to  release  from  liability  is  such  a 
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consideration  as  will  support  a  contract.  Millard  v.  Porter, 
18  Ind.  503;  Henry  v.  Ritenour,  31  Ind.  136. 

It  is  true  that  the  appellants  had  a  right  to  contract  with 
appellee  to  reimburse  them  for  the  money  paid  by  them  as 
the  sureties  of  her  son.  There  is  nothing  illegal  in  securing 
the  refunding  of  money  which  sureties  have  been  compelled 
to  pay  because  of  an  embezzlement  by  their  principal.  It  is, 
however,  illegal  to  contract  for  suppressing  the  prosecution 
of  the  embezzler.  If  two  considerations,  one  legal  and  the 
other  illegal,  are  so  blended  that  there  can  not  be  a  separation, 
the  entire  consideration  will  be  deemed  bad,  and  the  contract 
fail.  We  think  the  sixth  instruction  given  at  the  request  of 
the  appellee  substantially  expresses  these  propositions,  and  is 
not  justly  subject  to  the  criticisms  made  upon  it. 

Judgment  reversed. 


No.  9408. 

Reynolds  et  al.  v,  Faris,  Treasurer,  et  al. 

Kailroad. — Tax. — Foreign  Corporation. — Notice. — Injunction. — County  Own- 
missioners. — That  the  property  and  franchises  of  a  railroad  company  are 
owned  by  a  foreign  corporation,  that  there  was  a  prior  existing  levy  on 
the  township  to  aid  the  same  road,  or  that  proper  notices  of  election  con- 
cerning the  levy  of  the  tax  were  not  given,  are  matters  which  must  have 
been  decided  by  the  board  of  commissioners  before  granting  the  prayer  of 
the  petition,  and  that  decision  could  only  be  reviewed  upon  a  direct  appeal, 
and  can  not  be  questioned  by  a  suit  to  enjoin  the  collection  of  the  tax. 

Same. — Town. — Tovmship. — For  the  purpose  of  a  tax  in  aid  of  a  railroad, 
an  incorporated  town  within  a  township  is  part  of  the  township. 

Same. —  Work  Done  by  Company. — Collateral  Attack, — That  the  railroad  com- 
pany had  not  done  work  in  the  township  equal  to  the  amount  of  the  tax, 
was  a  matter  necessary  to  be  decided  by  the  board  of  commissioners  be* 
fore  ordering  the  collection  of  the  tax,  and,  that  order  having  been 
granted,  the  question  is  settled  as  against  a  collateral  attack. 

From  the  White  Circuit  Court. 
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D.  P.  Baldwin,  W.  K  Dague,  8.  A.  Huff  and  G.  W.  Gal- 
vin,  for  appellants. 

A.  W.  Reynolds,  E,  B,  Sellers,  J.  A.  Wallace  and  N.  0.  Ross, 
for  appellees. 

WoRDEN,  J. — Complaint  for  an  injunction  to  restrain  the 
collection  of  a  tax  levied  in  aid  of  a  railroad  company. 

The  case  has  once  before  been  in  this  court  and  is  reported 
in  70  Ind.  359  {Faris  v.  Reynolds),  to  which  reference  may  be 
had  for  a  general  statement  of  the  case.  After  the  cause  went 
back  from  this  court,  the  complaint  was  amended  by  making 
new  parties,  and  a  second  paragraph  was  added.  Such  further 
proceedings  were  had  as  that  judgment  was  rendered  for  the 
defendants,  and  the  plaintiifs  appealed  to  this  court. 

We  proceed  to  consider  the  questions  raised  by  the  brief 
of  counsel  for  the  appellants. 

The  appellants  claim  that  error  was  committed  in  sustain- 
ing demurrers  to  the  third,  fourth,  seventh,  seventh  and  a  half, 
ninth  and  tenth  specifications  of  objections  to  the  collection 
of  the  tax,  stated  in  the  first  paragraph  of  complaint.  These 
specifications  are  as  follows : 

"  3d.  That  the  property  and  franchises  of  the  alleged  Indi- 
anapolis, Delphi  and  Chicago  Railroad  Company  were  and 
are  owned  by  the  Chicago  and  South  Atlantic  Railroad  Com- 
pany, a  corporation  organized  under  the  laws  of  Illinois,  and 
the  commissioners  of  AMiite  county  had  no  power  to  order  a 
tax  to  be  levied  for  the  purpose  of  taking  stock  in  a  foreign 
corporation,  or  a  state  corporation  whose  property  is  owned 
by  a  foreign  corporation,  and  the  plaintiffs  aver  that  for  that 
reason  the  proceedings  are  on  their  face  void. 

"4th.  That  at  the  time  said  orders  were  made,  to  wit: 
March  6th,  1874,  there  was  a  prior  levy  of  $13,500  of  taxes 
made  in  Union  township.  White  county,  Indiana,  for  the  pur- 
pose of  taking  stock  in  the  said  Indianapolis,  Delphi  and 
Chicago  railroad;  said  order  was  made  June  6th,  1872,  and 
was  made  in  pursuance  of  a  previously  filed  petition  an'd  elec- 


16  SUPEEME  COURT  OF  INDIANA, 

E^ynolds  et  al.  v.  Paris,  Treasurer,  el  al. 

tion  by  the  qualified  voters  of  said  Union  township,  White 

county^  Indiana ;  that  on  the '—  day  of ,  1872,  more 

than  twenty-five  freeholders  of  Union  township,  White  county, 
Indiana,  petitioned  the  board  of  commissioners  for  a  tax  to 
be  levied  to  take  stock  in  said  Indianapolis,  Delphi  and  Chi- 
cago railroad;  said  tax  prayed  for  was  ?  13, 500,  a  sum  not 
exceeding  two  per  cent,  of  the  taxables  of  said  township ; 
therefore  the  proper  notice  was  given,  the  proper  election  was 
had,  and  a  majority  of  the  voters  of  said  township  voted  in 
fevor  of  said  measure,  and  accordingly  a  tax  of  $13,500  was 
at  the  regular  June  term,  1872,  of  said  commissioners  of 
White  county,  Indiana,  levied  and  ordered  to  be  collected, 
which  order  is  in  these  words : "  (here  follows  the  order),  "and 
the  plaintiffs  aver  that  said  levy  was  not,  March  6th,  1874, 
nor  in  June,  1874  or  1875,  abandoned,  but  was  in  full  force 
and  effect;  and  the  plaintiffs  aver  that  the  board  of  commis- 
sioners of  White  (bounty,  Indiana,  had  not  upon  the  6th  of 
March,  1874,  any  power  to  order  an  election,  nor  had  they, 
June,  1874  and  June,  1875,  any  power  to  order  a  levy  of 
J24,400  of  taxes  upon  the  taxables  of  said  Union  township, 
to  aid  said  Indianapolis,  Delphi  and  Chicago  Railroad  Com- 
pany in  the  construction  of  their  proposed  road.  That  the 
entire  taxables  of  said  township  in  no  one  year  for  ten  years 
past  amounted  to  $1,500,000,  and  said  additional  levy  of 
$24,400  exceeded  the  rights  given  by  law  in  the  premises  to 
said  board  of  commissioners. 

"7th.  Said  plaintiffs  say  said  tax  levy  of  1874  and  1875, 
is  illegal  and  void  in  this,  to  wit :  The  tax  specified  in  the  pe- 
tition was  to  be  used  and  invested  in  the  capital  stock  of  the 
Indianapolis,  Delphi  and  Chicago  Railroad  Company.  The 
notices  of  election  were  to  take  stock,  not  in  the  Indianapolis, 
Delphi  and  Chicago  Railroad  Company,  but  in  the  company 
constructing  said  railroad.  This  was  the  proposition  sub- 
mitted to  the  voters  of  Union  township,  and  voted  upon. 
And  tl\e  plaintiffs  say  that  the  auditor  and  sheriff  had  no 
power  to  submit  any  such  proposition  lo  the  voters  of  said 
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township,  and  that  the  votes  so  taken  there  did  not  justify  the 
board  of  commissioners  in  levying  the  tax  here  complained 
of,  and  said  levy  is  therefore  illegal  and  void. 

"  7 J.  That  said  tax  is  void  because  the  notices  for  the 
election  to  the  citizens  of  Union  township,  White  county, 
Indiana,  was  upon  the  subject  of  said  township  aiding  in  the 
construction  of  the  Indianapolis,  Delphi  and  Chicago  railroad 
through  said  township  by  taking  stock  in  the  company  con- 
structing said  railroad  to  the  amount  of  $24,400,  which  no- 
tice was  not  warranted  by  law,  nor  by  tlie  order  of  the  board 
of  commissioners  of  White  county,  in  the  premises,  and  the 
voters  had  no  other  notice  of  said  election,  and  voted  for  no 
other  or  different  proposition. 

*^  9th.  That  the  tax  levy  of  1875,  is  void  in  this,  to  wit: 
The  tax  prayed  for  and  voted  on  was  a  tax  of  $24,400  upon 
the  taxables  of  Union  township.  White  county,  Indiana; 
that  in  1875  the  board  of  commissioners  of  White  county 
ordered  a  tax  levy  of  not  exceeding  one  per  cent,  upon  the 
real  and  personal  property  in  said  township,  including  the 
town  of  Monticello ;  that  no  mention  whatever  is  made  of 
the  town  of  Monticello  in  any  petition,  notice  or  order  made 
prior  to  that  date;  that  said  tax 'for  1875  is  for  no  specified 
sum ;  that  the  taxables  for  that  year  of  Union  township 
amounted  to  §702 J47,  of  the  town  of  Monticello  to  $565,- 
385,  total  $1,268,132;  and  the  plaintiffs  aver  that  the  town 
of  Monticello  is  a  town  incorporated  under  the  laws  of  the 
State  of  Indiana.  That  in  all  the  countv  books  and  records 
of  White  county  it  is  separately  assessed  and  taxed.  That 
in  none  of  the  proceedings,  except  in  the  levy  of  1875,  is 
Monticello  named ;  and  tlie  plaintiffs  aver  that  the  board  of 
commissioners  had  no  authority  to  include  the  taxables  of 
Monticello  in  said  levy  of  1875.  Wherefore  the  entire  levy 
is  void. 

"  10th.  That  said  tax  is  illegal  and  void  in  this,  to  wit : 
That  the  road  of  the  Indianapolis,  Delphi  and  Chicago  rail- 
VoL.  80.— 2 
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road  [Co.?]  was  not  in  good  faith  begun  in  Union  township 
within  one  year  after  June  6th,  1874;  tliat  a  pretence  was 
made  of  beginning  said  road  within  a  year,  but  it  was  a  mere 
pretence  of  work,  and  not  in  good  faith  a  beginning  of  said 
railroad ;  that  the  said  railroad  was  not  ready  for  use  within 
three  years  from  June  6th,  1874,  or  June  15th,  1875;  that  it 
is  not  yet  completed  through  the  township ;  that  the  board  of 
commissioners  of  AVhite  county  never  have  given  the  said  road 
further  time  to  complete  their  road  through  said  township; 
that  the  said  railroad  company  have  never  done  an  amount 
of  work  upon  their  road  in  Union  township  equal  to  824,400, 
or  one-half  of  said  sum,  yet  the  said  board  of  commissioners, 
in  September,  1878,  ordered  that  the  entire  tax  be  collected 
from  the  taxpayers  of  Union  township,  White  county,  Ind., 
on  or  before  the  first  Monday  of  November,  1878,  and  the 
plaintiffs  say  that  because  of  the  premises  the  said  board  had 
no  right  at  the  September  term,  1878,  to  order  the  aforesaid 
tax  to  be  collected  at  or  before  the  first  Monday  of  Novem- 
ber, 1878." 

We  proceed  to  consider  the  questions  thus  raised. 

Specifications  numbered  3,  4,  7  and  7J,  set  up  matters  that 
would  have  been  proper  to  be  considered  before  the  board  of 
commissioners,  or  on  appeal  from  the  order  of  the  board  grant- 
ing the  prayer  of  the  petitioners  had  an  appeal  been  taken ; 
but  they  furnish  no  ground  for  a  collateral  attack  upon  the 
order.  When  the  case  was  before  in  this  court,  it  was  said, 
*in  passing  upon  the  petition  for  a  rehearing,  quoting  from  the 
case  of  The  Board  of  Commissioncj^s  of  Lawrence  Co,  v.  Hall, 
70  Ind.  469 :  "  The  filing  of  the  petition  calls  into  exercise 
the  jurisdiction  of  the  board,  and  authorizes  that  body  to  de- 
termine, not  only  whether  the  petition  is  properly  signed  by 
the  requisite  number  of  freeholders  of  the  township,  but  every 
other  fact  necessary  to  the  granting  of  the  petition,  including 
the  due  organization,  under  the  laws  of  this  State,  of  the  com- 
pany in  whose  favor  aid  is  asked. 

"  By  making  the  order  granting  the  prayer  of  the  petition. 
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the  board  must  be  taken  to  have  decided  that  the  company  was 
such  an  one  as  was,  under  the  statute,  entitled  to  aid ;  and  if, 
in  this  respect,  it  has  committed  an  error,  the  decision  is,  never- 
theless, binding  and  conclusive,  unless  appealed  from,  and  can 
not  be  attacked  collaterally,  as  by  injunction  upon  the  collec- 
tion of  the  tax/' 

We  might  add,  in  perhaps  more  comprehensive  terms,  that, 
by  granting  the  prayer  of  the  petitioners,  the  board  must  be 
taken  to  have  decided  every  fact  essential  to  the  validity  of 
the  order,  which  decision  is  conclusive,  unless  appealed  from. 
This  principle  has  been  affirmed  in  many  subsequent  cases. 
See  Davidson  v.  KoeMer,!^  lud.  398,  421 ;  RicketUiv,  Spraker, 
77  Ind.  371,  and  Ar(/o  v.  Barthcmd,po8t,  p.  63.  No  error  was 
committed  in  sustaining  the  demurrer  to  these  specifications. 

There  is  no  substance  in  the  9th  specification,  and  the  de- 
murrer to  it  was  properly  sustained.  It  is  not  alleged  that 
the  town  of  Monticello  is  not  within  Union  township,  and 
the  inference  from  what  is  stated  is,  that  it  is  within  that 
township.  When  Union  township  voted  the  tax,  it  was  prop- 
erly levied  upon  all  the  taxables  within  the  township,  though 
a  part  might  be  within  the  limits  of  an  incorporated  town  with- 
in the  township. 

The  10th  specification  sets  up  no  valid  objection  to  the  col- 
lection of  the  tax,  outside  of  the  averment  that  the  company 
had  not  done  work  on  the  road  in  the  township  equal  to  the  sum 
of  $24,400.  But  the  board  of  commissioners,  in  September, 
1878,  ordered  the  tax  to  be  collected.  This  order  was  made 
upon  the  petition  of  a  voter  of  the  township,  and  also  upon  the 
petition  of  the  railroad  company,  showing  that  the  company 
had  expended,  in  the  construction  of  the  road  in  that  township, 
the  sum  of  $34,534.  This  order,  if  work  had  been  done  to  the 
proper  amount,  the  board  was  authorized  to  make  by  the  pro- 
visions of  the  2d  section  of  the  act  of  Jan.  30th,  1873,  Acts 
1873,  pp.  184-5,  amended  by  the  act  of  March  11th,  1875, 
Acts  1875,  Reg.  Sess.,  p.  121. 

This  order  having  been  made,  and  being  in  force,  unap- 
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pealed  from,  the  plaint ifls  can  not  now  be  heard  to  say  that 
the  necessary  amount  had  not  been  expended  in  the  construc- 
tion of  the  road  in  the  township.  That  question  was  settled 
bv  the  board  of  commissioners. 

Tliere  was  no  error  in  sustaining  the  demurrer  to  this 
specification. 

This  brings  us  to  the  second  paragraph  of  comj^hiint.  The 
13th  specification  in  that  paragraph  was  as  follows:, 

^*The  said  Indianapolis,  Delplii  and  Cliicago  Kailroad  Com- 
pany did  not,  but  tailed  to,  commence  work  on  its  road  within 
two  years  from  tlie  levying  of  the  said  special  tax,  and  is, 
therefore,  not  entitled  to  said  appropriation.^' 

On  this,  issue  was  taken,  and  the  cause  was  sul)mitted  to  a 
jury  for  trial ;  but,  at  the  close  of  the  evidence,  the  defendants 
demurred  to  the  evidence,  and  the  court  sustained  the  denmrrer, 
and  rendered  final  judgment  for  the  defendant^.  Upon  ex- 
amining the  evidence,  we  can  by  no  means  say  that  any  error 
was  committed  in  sustaining  the  demurrer. 

We  have  thus  considered  the  points  made  by  the  appellants 
and  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


No.  0S03. 

Chatard,  Bishop,  v.  O'Donovan. 

Keal  EsTATf:,  Action  to  B.KcoYVAi.—Mndfer  and  Sermvt. —  BUhop  and 
Pried. —  Tenant. — Under  tlie  rulej;  and  custonis  of  tlie  Roman  Catholic 
Church,  a  priest  in  char<re  of  a  con<]fro<riition,  holding  his  place  at  the  will 
of  the  bishop  of  the  diocese,  and  occupyinc^  the  church  pro]>crt_Y,  inclu- 
ding dwelling-house,  only  as  an  incident  of  his  employment  as  priest,  is 
not  a  tenant.     His  possession  is  more  like  that  of  a  servant. 

Same. — Landlord  and  Tenant. — When  the  occupation  of  a  house  by  a  ser- 
vant is  connected  with  the  service,  or  is  required  by'the  employer  for  the 
necessary  or  better  performance  of  the  service,  the  occupation  is  as 
servant,  not  as  tenant,  and  the  possession  is  that  of  the  master. 
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Same. — Right  to  Possession,— In  such  case,  upon  a  termination  of  the  service, 
the  right  to  occupy  ceases. 

From  the  Hendricks  Circuit  Court. 

C.  Foley,  T.  A,  Hendricks,  C,  Baker,  0.  B.  Hard  and  A. 
W.  Hendricks,  for  appellant. 
J,  V.  Hadley,  E.  G.  Hogaie  and  R.  B.  Blake,  for  appellee. 

Woods,  J. — Action  by  the  appellant  to  recover  of  the  ap- 
pellee the  possession  of  certain  real  estate.  The  circuit  court 
sustained  a  demurrer  for  want  of  facts  to  the  complaint,  and 
error  is  assigned  upon  that  ruling. 

The  complaint  shows  that  on  the  20th  day  of  July,  A.  D. 
1876,  the  Right  Reverend  Maurice  De  St.  Palais  was,  and  for 
many  years  immediately  preceding  that  date  had  been,  the 
Roman  Catholic  Bishop  of  Vincennes,  and  as  such  Bishop 
had  ecclesiastical  authority,  jurisdiction  and  control  of  the 
Roman  Catholic  Diocese  of  Vincennes,  which  Diocese  was 
then,  and  is  now,  composed  of  the  counties  in  the  State  of 
Indiana  lying  south  of  the  north  lines  of  the  counties  of 
Vermillion,  Parke,  Putnam,  Hendricks,  Marion,  Hancock, 
Henry  and  Wayne,  in  the  State  of  Indiana,  the  county  of  Hen- 
dricks, in  said  State,  being  then  and  now  one  of  the  counties 
included  within,  and  composing  a  part  of,  the  said  Diocese. 
That,  according  to  the  laws,  rules,  regulations  and  customs 
of  the  Roman  Catholic  Church,  it  was  then,  and  continu- 
ously ever  since  has  been,  and  is  now,  the  duty  of  the  person 
filling  and  occupying  the  position  of  Bishop  of  the  said  Dio- 
cese, as  such  Bishop,  to  look  after,  supervise,  manage  and  con- 
trol the  various  Roman  Catholic  congregations  in  the  Diocese, 
and  to  look  after,  supervise,  control,  hold  and  own  all  the  prop- 
erty, real,  personal  and  mixed,  in  use  by  all  of  the  Roman 
Catholic  congregations  in  said  Diocese,  particularly  houses 
and  lands  used  for  religious  worship,  and  for  residences  for 
pastors  of  such  congregations,  and  to  exercise  authority  over, 
and  control  the  various  persons  in  charge  of  such  congrega- 
tions as  pastors  thereof,  in  ministering  to  and  serving  such 
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congregations  as  such  pastors,  and  as  siich  Bishop,  in  the  ex- 
ercise of  his  discretion,  to  continue  such  persons  as  sucli  pas- 
tors, suspend  and  remove  them  from  their  positions  as  such 
pastors,  and  deprive  them  of  all  their  rights  and  privileges 
pertaining  to  such  positions  as  such  pastors,  and  when  such 
persons  shall  be  so  suspended  or  removed  from  their  respec- 
tive positions  as  such  pastors,  then,  according  to  the  said 
laws,  rules,  regulations  and  customs,  it  was,  and  continuously 
ever  since  has  been,  and  is  now,  their  duty  to  at  once  deliver 
up  and  surrender  to  the  Bishop  of  the  said  Diocese  all  the 
property,  real,  personal  and  mixed,  of  which  said  persons  had 
the  occupancy  or  possession  as  such  pastors  of  such  congre- 
gations, at  the  time  of  such  suspension  or  removal. 

That  on  said  20th  day  of  July,  A.  D.  1876,  Thomas  Cor- 
liss, Timothy  Quinn  and  Martin  Dugan,  they  then  being  the 
owners  in  fee  simple  of  the  real  estate  hereinafter  described, 
together  with  their  wives,  executed  to  the  said  Right  Rev- 
erend Maurice  De  St.  Palais  their  deed  of  conveyance  of  that 
date,  whereby  they  conveyed  and  warranted  to  the  said  "  Rt. 
Rev.  Maurice  De  St.  Palais,  D.D.,  and  his  successors,  in  trust 
for  the  Catholic  congregation  of  Brownsburg,  Indiana,"  the 
said  real  estate,  which  deed  was  duly  recorded  on  the  26th  day  of 
July,1876,  in  the  recorder's  office  of  Hendricks  county,  Indiana. 
That  "the  Catholic  congregation  of  Brownsburg,  Indiana," 
was  at  the  time  an  unincorporated  congregation  of  members 
of  the  Roman  Catholic  Church,  and  not  organized  pursuant 
to  any  law  of  the  State  of  Indiana,  and  was  then  subject  to 
the  ecclesiastical  authority,  jurisdiction  and  control  of  the 
said  Maurice  De  St.  Palais  as  said  Bishop  of  said  Diocese  of 
Vincennes,and  was  then  and  is  now  popularly  known  as  St. 
Malachai's  Roman  Catholic  Church,  of  Brownsburg,  Hendricks 
county,  Indiana. 

That  the  said  Maurice  De  St.  Palais  died  on  the  28th  day 
of  June,  A.  D.  1877,  a  resident  of  Knox  county,  in  the  State 
of  Indiana,  being  at  the  time  sucli  Bishop  of  the  said  Diocese, 
and  holding  and  owning  the  right  and  title  conveyed  to  him 
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by  the  said  deed  of  conveyance,  to  the  said  real  estate,  and 
leaving  his  last  will  and  testament,  which  was  duly  proven  and 
admitted  to  probate  at  the  said  county  of  Knox,  on  the  28th 
day  of  July,  A.  D.  1877,  whereby  he  did  will  and  devise  all  his 
estate,  whether  real,  personal  or  mixed,  situated  in  said  Diocese 
of  Vineennes,  in  the  State  of  Indiana,  or  elsewhere  in  the 
United  States  of  America,  to  Most  Reverend  John  Baptiste 
Purcell,  Archbishop  of  Cincinnati,  Ohio,  and  his  heirs  and 
and  assigns  forever,  in  as  full  and  ample  a  manner  as  he,  the 
testator,  had  held  and  enjoyed  the  same,  and  for  the  like  pur- 
poses, to  wit :  for  the  sole  use  and  benefit  of  the  Catholic 
Church  of  the  Diocese  of  Vineennes,  Indiana,  in  the  same 
manner  and  form  as  he  had  himself  enjoyed  the  same,  the  said 
devisee  being  requested  to  convey  all  such  estate  as  he  received 
by  the  will  to  the  testator's  successor  in  his  oflBce  as  Bishop  of 
the  Diocese  of  Vineennes,  Indiana,  to  have  and  to  hold  the  same 
to  him  and  his  heirs  and  assigns  forever,  in  the  same  mannner 
and  form  and  for  the  same  uses  as  the  testator  possessed  the 
same.  That  after  the  death  of  the  said  Maurice  De  St.  Palais, 
to  wit,  March  26th,  1878,  the  said  Francis  Silas  Chatard  w^as 
duly  named  and  appointed  by  the  head  of  said  Roman  Cath- 
olic Church,  the  Supreme  Pontiif,  the  Pope  at  Rome,  the  suc- 
cessor of  the  said  Maurice  De  St.  Palais,  as  said  Bishop  of 
Vincennesj  and  entered  upon  the  discharge  of  the  duties  of 
that  office  and  position,  in  the  month  of  August,  A.  D.  1878, 
having  all  the  ecclesiastical  authority,  juriMViftlon  and  control 
of  the  said  Roman  Catholic  Diocese  of  Vineennes,  that  his 
predecessor  had  as  such  Bishop,  and  having  all  of  the  duties 
to  perform  and  discharge  concerning  and  appertaining  to  the 
said  position  and  office  of  Bishop  of  the  said  Diocese,  that 
his  said  predecessor  had  to  perform  and  discharge,  according 
to .  the  laws,  rules,  regulations  and  customs  of  the  Roman 
Catholic  Church. 

That  aft.er  the  said  Francis  Silas  Chatard  entered  upon  the 
discharge  of  the  duties  of  the  position  of  Bishop  of  said  Dio- 
cese, as  above  mentioned,  to  wit,  October  30th,  1878,  the  said 
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John  Baptistc  Purcell,  Archbishop  of  Cincinnati,  Ohio,  for 
the  purpose  of  carrying  into  effect  the  said  last  will  and  tes- 
tament of  said  Maurice  De  St.  Palais,  executed  to  the  plain- 
tiff his  certain  deed  of  conveyance,  whereby  he  bargained,  sold,, 
granted,  conveyed  and  confirmed  to  the  plaintiff  as  Bishop  of 
said  Diocese  of  Vinccnnes,  and  as  the  successor  therein  and 
thereto  of  the  said  Maurice  De  St.  Palais,  and  to  the  heirs  and 
assigns  of  the  plaintiff  forever,  all  and  singular,  the  estate  of 
every  kind  and  description,  whether  real,  personal  or  mixed, 
and  wheresoever  situated,  that  was  devised  to  him,  said  Pur- 
cell,  by  the  said  last  will  and  testament  of  th^;  said  Maurice 
De  St." Palais,  late  Bishop  of  said  Diocese,  as  aforesaid,  which 
property  said  deed  recited  consisted  of  churches  for  religious 
worship,  and  personal  property  connected  therewith,  school 
houses,  asylums  for  charitable  uses  and  purposes,  and  all  other 
property,  real,  personal  or  mixed ;  all  which  property,  by  the 
terms  of  said  deed,  the  plaintiff,  as  Bislioj)  of  said  Diocese, 
was  to  have  and  to  hold  to  him,  his  heirs  and  assigns  forever, 
in  fee  simple. 

That  at  the  time  the  said  Francis  Silas  Chatard  entered  upon 
the  exercise  and  discharge  of  the  duties  of  the  office  and  po- 
sition of  Bishop  of  Vincennes,  as  aforesaid,  and  from  that 
time  continuously  up  to  the  present  time,  and  at  this  time, 
the  said  county  of  Hendricks  was,  has  been,  and  is  now,  situ- 
ated within  the  said  Roman  Catholic  Diocese  of  Vincennes, 
and  subject  to  the  ecclesiastical  authority,  jurisdiction  and 
control  of  the  said  Francis  Silas  Chatard,  as  such  Bishop  of 
said  Diocese  of  Vincennes ;  and  that  according  to  the  laws, 
rules,  regulations  and  customs  of  the  Roman  Catholic  Church 
above  mentioned,  it  was  at  that  time,  and  continuously  ever 
since  that  time  has  been,  and  is  now,  his  duty  as  such  Bishop 
to  look  after,  supervise,  manage  and  control  the  various  Roman 
Catholic  congregations  within  the  said  Diocese,  and  to  look 
after,  supervise,  control,  hold  and  own  all  the  property,  real, 
personal  and  mixed,  in  use  by  all  the  Roman  Catholic  con- 
gregations w-ithin  the  said  Diocese,  particularly    houses  and 
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lands  used  for  religious  worship  and  for  residences  for  pastors 
of  such  congregations,  and  to  exercise  authority  over  and  con- 
trol the  various  persons  in  charge  of  such  congregations,  as 
pastors  thereof,  in  ministering  to  and  serving  such  congrega- 
tions as  such  pastors,  and  as  such  Bishop,  in  the  exercise  of 
his  discretion,  to  continue  such  persons  as  such  pastors,  sus- 
pend and  remove  them  from  their  positions  as  such  pastors, 
and  deprive  them  of  all  the  rights  and  privileges  pertaining 
to  such  positions  as  such  pastx)rs,  and  according  to  the  laws, 
rules,  regulations  and  customs  of  the  Roman  Catholic  Church 
above  mentioned,  when  such  persons  shall  be  so  suspended 
or  removed  from  their  respective  positions  as  such  pastors,  it 
was  then,  and  continuously  ever  since  has  been,  and  is  now, 
their  duty  to  at  once  deliver  up  and  surrender  to  him,  the 
said  Francis  Silas  Chatard,ns  the  said  Bishop  of  the  said  Dio- 
cese, all  the  property,  real,  personal  and  mixed,  of  which  such 
persons  respectively  had  the  occupancy  or  possession  as  such 
pastors  of  such  congregations,  at  the  time  of  such  suspension 
or  removal;  the  authority,  jurisdiction,  rights,  privileges  and 
duties  of  the  said  Francis  Silas  Chatard  as  such  Bishop  of  such 
Diocese,  being  the  same  as  were  the  authority,  jurisdiction, 
rights,  privileges  and  duties  of  his  predecessor,  the  said  Maurice 
De  St.  Palais,  while  he,  the  said  Palais,  filled  the  position  of 
and  was  the  Bishop  of  the  said  Diocese,  as  above  mentioned. 
That  at  the  time  the  said  Francis  Silas  Chatard  entered 
upon  the  exercise  and  discharge  of  the  duties  of  the  position 
of  Bishop  of  the  said  Diocese  of  Vincennes,  to  wit,  in  the 
month  of  August,  A.  D.  1878,  as  aforesaid,  Dennis  O'Dono- 
van,  the  defendant,  was  filling  the  position  of  pastor  of  the 
said  Roman  Catholic  congregation  at  Brownsburg,  by  appoint- 
ment of  the  said  Maurice  Do  St.  Palais,  while  he  was  filling 
the  position  of  and  was  Bishop  of  the  said  Diocese  of  Vin- 
cennes, as  above  mentioned,  the  said  appointment  having  been 
made,  and  the  said  Dennis  O'Donovan  liaving  entered  upon 
the  discharge  of  the  duties  of  the  position  of  said  pastor,  in 
the  spring  of  the  year,  A.  D.  1877,  and  was  in  possession  of 
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the  said  real  estate,  occupying  and  using  for  his  residence  the 
parsonage  house  situated  thereon,  and,  together  with  said  con- 
gregation, occupying  and  using  for  the  purpose  of  religious 
worship  the  house  situated  thereon,  set  apart  for  and  dedicated 
to  religious  worsliip;  such  possession  having  been  taken  by 
the  said  O'Donovan  in  accordance  with  the  laws,  rules,  regu- 
lations and  customs  of  the  Roman  Catholic  Church,  which 
required  him,  as  such  pastor,  to  occupy  and  use  for  his  resi- 
dence the  parsonage  house  situated  on  the  said  real  estate,  and, 
together  witli  the  said  congregation,  to  occupy  and  use  for 
religious  worship  the  hpuse  situated  thereon,  set  apart  for  and 
dedicated  to  religious  worship,  the  better  to  enable  the  said 
O'Donovan  to  serve  and  minister  to  the  said  congregation  as 
such  pastor,  so  long  as  he  should  continue  to  be  such  pastor, 
but  not  for  any  longer  time ;  such  occupancy  and  use  being 
necessary  to  the  proper  and  better  performance  of  the  duties 
•pertaining  to  said  pastorate ;  said  possession  of  said  real  estate, 
by  the  said  O'Donovan,  not  being  by  any  other  right;  and, 
according  to  the  said  laws,  rules,  regulations  and  customs, 
and  which  were  in  force  at  the  time,  and  have  continued  in 
force  ever  since  said  O'Donovan  took  such  possession  and  are 
now  in  force,  it  would  become  the  duty  of  the  said  Dennis 
O'Donovan,  should  he  be  suspended  or  removed  from  the  said 
position  as  the  said  pastor  of  said  congregation,  to  at  once 
deliver  up  and  surrender  to  the  Bishop  of  the  said  Diocese 
tlie  possession  of  the  said  real  estate,  so  far  as  the  same  should 
be  in  his  possession.  That  at  the  time  said  Dennis  O'Dono- 
van  was  appointed  such  pastor  and  took  such  possession  of 
said  real  estate,  as  aforesaid,  he  was  a  priest  of  the  Roman 
Catholic  Church,  and  was  well  acquainted  w-ith  all  the  laws, 
rules,  regulations  and  customs  of  that  church  hereinbefore 
mentioned  and  referred  to,  and  was  then  and  ever  since  has 
been  amenable,  as  a  priest,  to  all  of  said  laws,  rules,  regula- 
tions and  customs. 

That  on  the  15th  day  of  December,  A.  D.  1880,  acting  in 
the  exercise  of  his  discretion  and  in  the  line  of  his  dutv  as  said 
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Bishop  of  the  said  Diocese,  he  removed  the  said  Dennis  O'Don- 
ovan  from  the  position  of  pastor  of  the  said  congregation 
of  the  said  "  St.  Malachai's  Roipan  Catholic  Church,  of  Browns- 
burg,  Hendricks  county,  Indiana,"  and  deprived  him  of  all 
the  privileges  and  rights  incident  and  pertaining  to  said  posi- 
tion, and  on  the  26th  day  of  April,  A.  D.  1881,  he,  the  plain- 
tiff, caused  a  written  notice  to  be  served  on  the  defendant  to 
deliver  up  to  the  plaintiff  possession  of  the  said  real  estate, 
at  the  expiration  of  one  month  from  that  time,  but  which  re- 
moval, deprivation  and  notice  the  defendant  has  wholly  dis- 
regarded, and  without  right  and  wrongfully  and  unlawfully 
continues  in  and  retains  and  now  has  possession  of  the  said 
real  estate,  and  continues  to  reside  in  the  pastor^s  residence 
situated  thereon,  and  holds  possession  of  the  house  situated 
thereon,  set  apart  for  religious  worship,  keeping  the  same 
locked  and  fastened  up,  and  with  threats,  menaces  and  force, 
preventing  the  priest  sent  by  the  plaintiff  since  the  said  re- 
moval and  deprivation  of  the  said  O'Donovan,  to  the  said 
congregation,  to  minister  to  them  and  hold  religious  worship 
with  them,  from  performing  the  said  functions  in  the  said 
house  set  apart  for  religious  worship,  situated  on  the  said  real 
estate  as  aforesaid,  and  in  consequence  the  said  priest  so  sent 
as  aforesaid,  and  the  said  congregation,  have  been  compelled 
to  rent  a  hall  in  said  town  of  Brownsburg,  in  which  to  hold, 
and  in  which  said  priest  and  congregation  do  hold,  their  relig- 
ious worship  and  perform  their  religious  services.  That 
the  time  designated  in  the  said  written  notice  .served  on  the 
defendant,  as  aforesaid,  to  wit,  one  month,  at  the  expiration 
of  which  to  deliver  up  to  the  plaintiff  possession  of  the  said 
real  estate,  was  reasonable  time  to  have  done  so,  the  defendant 
being  an  unmarried  man,  and  having  no  family  but  one  servant. 
That  the  plaintiff  is  entitled  to  the  possession  of  the  said 
real  estate,  and  that  he  is  the  owner  thereof  in  fee  simple,  in 
trust  for  the  said  congregation  of  St.  Malachai's  Roman  Cath- 
olic Church  of  Brownsburg,  Hendricks  county,  Indiana,  and 
that  defendant  unlawfully  keeps  him  out  of  possession  thereof. 
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Wherefore  the  plaintiff  demands  judgment  for  possession  of  the 
said  real  estate  and  for  all  general  relief  to  which  he  is  entitled. 

We  have  no  brief  from  the  appellee.  It  is  stated  in  the 
appellant's  brief,  that  the  ruling  of  the  circuit  court  was  put 
upon  the  ground  that  the  facts  alleged  in  the  complaint  showed 
the  relation  of  landlord  and  tenant  between  the  parties,  and 
that  sections  2  and  3  of  the  act  concerning  that  relation, 
(2  R.  S.  1876,  p.  338 ;  R.  S.  1881,  p.  1128,)  made  it  a  tenancy 
from  year  to  year,  determinable  by  a  three  months'  notice  prior 
to  the  expiration  of  a  current  year. 

The  question  thus  presented  is  plainly  an  important  one, 
not  only  as  the  decision  may  affect  the  policy  and  administra- 
tion of  the  affairs  of  the  church  directly  concerned,  and  per- 
haps other  church  societies  which  furnish  houses  for  the  use 
of  their  pastors,  rectors  or  preachers,  but  the  owners  and 
occupants  of  real  property  generally ;  for  it  is  readily  conceiv- 
able that  in  many  instances  the  owner  and  the  tenant  will  be, 
in  all  essential  respects,  in  the  same  legal  relation  as  the  par- 
ties to  tliis  record, — as,  for  example,  the  servant  brought  into 
the  dwelling,  or  upon  the  premises  of  the  employer,  and,  as 
an  incident  to  the  employment,  allotted  a  room  or  tenement 
to  occupy  while  the  service  lasts ;  the  mechanic  or  laborer, 
who,  by  the  terms  of  his  engagement,  has  the  possession  or 
use  of  a  house  belonging  to  the  employer,  and  for  which  the 
rent  is  to  be  deducted  from  his  w^ages,  or  for  which  he  is  to 
pay  no  specified  rent,  and  makes  compensation  only  by  ac- 
cepting less  wages  than  he  would  receive  if  he  occupied  a 
house  of  his  own. 

While  these  supposed  cases,  like  the  one  before  us,  show 
tlie  parties  in  relations  somewhat  like  the  ordinary  relation  of 
landlord  and  tenant,  they  are  yet  clearly  and  broadly  distin- 
guishable therefrom. 

The  case  of  Kcrrains  v.  People,  60  N.  Y.  221,  is  instruc- 
tive. It  was  there  held  that  "  Where  the  occupation  of  a 
house  by  a  servant  is  connected  with  the  service,  or  is  re- 
quired by  tlie  employer  for  the  necessary  or  better  perform- 
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ance  of  the  service,  the  occupation  is  as  servant,  not  as  tenant, 
and  the  possession  is  that  of  the  master."  In  the  course  of  the 
opinion  in  the  case,  Church,  C.  J.,  says :  "  Such  was  clearly 
the  case  of  Hayicood  v.  Miller,  3  Hill,  90,  where  a  farmer  hired 
a  man  and  his  wife  to  work  a  farm  for  wages.  The  occupation 
of  the  house  was  necessary  to  the  performance  of  the  service ; 
and  The  People  v.  A)inlsy  45  Barb.  304,  was  substantially  the 
8ame,  although  I  am  unable  to  agree  with  the  learned  judge 
who  delivered  the  opinion  in  that  case,  that  immediately  upon 
the  termination  of  the  service  a  tenancv  at  will,  or  by  suf- 
fe ranee,  springs  up.  *  *  ^  The  question  depends  upon  the 
nature  of  the  holding,  whether  it  is  exclusive  and  independent 
of,  and  in  no  A\ay  connected  with  the  service,  or  whether  it 
is  so  conneeteil,  or  is  ne(H\ssary  for  its  performance.  And  this, 
I  think,  is  the  result  of  all  the  cases.  The  que-^tion  has  often 
arisen  in  Kngland,  under  the  poor  laws,  to  determine  what 
occupation  would  confer  a  settlement,  the  courts  recognizing, 
as  controlling,  the  distinction  betwren  an  occupation  as  a  ten- 
ant or  as  a  servant."  (Cases  cited)  "  The  case  of  Ihujhes  v. 
Chnf/iomy  5  M.  &  G.  54,  arose  unch^r  the  reform  act,  re- 
quiring a  registry  of  voters,  the  statute  rerjuiring  that  the 
person  should  occupy  as  owner  or  tenant,  '•'  *  "'^  Findal,  C. 
J.,  in  delivering  the  opinion  of  the  court,  said:  ^ There  is  no 
inconsistency  in  the  relation  of  master  and  servant  with  that 
of  landlord  and  tenant.  A  master  may  pay  his  servant  by 
conferring  on  liim  an  interest  in  real  property,  either  in  fee 
for  years  or  at  will,  or  for  any  other  e>tate  ^r  interest,  and  if 
he  do  so,  the  servant  then  breomes  entitled  to  the  leiral  inei- 
dents  of  the*  e.'-tate,  as  jnuch  as  if  it  wen*  purchased  lor  any 
other  consideration.^  *  *  *  'And,  as  there  is  nolliing  in  the 
facts  stated  to  show  that  tin*  ehximant  was  required  to  occupy 
the  house  for  the  perfornjanee  of  his  services,  or  did  occupy 
in  order  to  their  performance,  or  that  it  was  conducive  to 
that  purpose  more  than  any  house  which  he  might  have  paid 
for  in  any  other  way  than  by  his  services ;  and  as  tlu*  case  ex- 
pressly finds  that  he  had  the  house  as  part  remuneration  for 
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his  services,  we  can  not  say  that  the  conchision  at  which  the 
revising  barrister  has  arrived  is  wrong.' 

"I  have  cited  the  language  of  the  court,"  says  Church,  C. 
J.,  "  because  it  lays  down  concisely  the  correct  rule  for  deter- 
mining the  question  involved  in  this  class  of  cases."  And,  pro- 
ceeding with  a  recital  of  the  facts  in  the  case  before  him,  adds : 
"The  inference  from  these  facts  is  reasonable,  if  not  irresis- 
tible, in  the  absence  of  any  provision  for  an  allowance  for 
rent,  that  the  house  was  intended  to  be  occupied  by  an  em- 
ploye for  the  benefit  of  the  owner  in  carrying  on  the  niilL 
The  case  thus  presented  is  analogous  to  that  of  a  person  em- 
ploying a  coachman  or  gardener,  and  allowing  or  requiring 
him  to  reside  in  a  house  provided  for  that  purpose  on  the 
premises;  or  a  farmer  who  hires  a  laborer  for  wages,  to  work 
his  farm,  and  live  in  a  house  upon  the  same.  In  these  cases 
the  character  of  the  liolding  is  clearly  indicated  by  the  mere 
statement  of  facts.'' 

"  Many  servants,"  says  Mansfield,  C.  J.,  in  Rex  v.  Stock, 
2  Taunt.  339,  "have  houses  given  them  to  live  in,  as  porters 
at  park  gates :  if  a  master  turns  away  his  servant,  does  it  fol- 
low that  he  can  not  evict  him  till  the  end  of  the  year?"  Ta 
the  same  effect,  see  McQuade  v.  Emmons,  '38  N.  J.  L.  397; 
Doyle  v.  Gibbs,  6  Lans.  180. 

While  it  may  not  be  said,  uix)n  the  facts  of  the  complaint, 
that  the  defendant  was  the  hired  servant  of  his  Bishop,  it 
does  appear  that  he  was  appointed  to  his  position  by  and  held 
it  at  the  discretion  of  the  Bishop,  and  that  his  possession  of 
the  property  was  only  an  incident  to  his  appointment,  the  bet- 
ter to  enable  him  to  discharge  the  duties  of  his  office,  and 
when,  in  the  exercise  of  that  discretion,  which  by  the  rules 
and  (Histoms  of  the  church  he  had  the  right  to  employ,  the 
Bishop  removed  the  defendant  from  his  charge  or  pastorate 
over  the  congregation,  his  right  to  possession  of  the  property 
at  once  necessarily  ceased. 

If,  under  the  circumstances,  the  parties  should  be  deemed 
to  have  come  under  a  contract  relation  to  each  other,  the  plain 
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meaning  of  the  contract  was  that  when  the  defendant  should 
cease  to  be  pastor,  which  might  be  at  the  will  of  his  Bishop, 
he  should  cease  forthwith  to  occupy  the  property,  there  being, 
from  the  nature  of  the  case,  no  right  of  occupancy  except  as 
an  incident  to  the  performance  of  the  duties  of  pastor.  And 
if  this  be  regarded  as  a  tenancy,  it  was  a  tenancy  at  will,  and 
determinable  "  by  one  month's  notice,  in  writing,  delivered  to 
the  tenant,^^  which  notice  the  complaint  shows  to  have  been 
given. 

We  are,  however,  of  the  opinion  that  the  relation  of  the 
parties  w^as  more  like  that  of  master  and  servant — the  posses- 
sion of  the  priest  being,  in  fact,  the  possession  of  his  superior, 
the  Bishop,  w^ho  had  power,  at  any  time  and  upon  his  own 
judgment  or  discretion,  to  remove  one  and  install  another  in 
the  office  of  pastor,  and  in  the  possession  of  the  property  of 
the  office. 

The  judgment  is  reversed,  with  costs,  and  with  instructions, 
to  overrule  the  demurrer. 


No  8982. 

Beeber  r.  Bevan. 

Award. — Arbitration,— Agreement — Condition  Precedent. — An  agreement  to 
submit  to  arbitration  recited  that  there  were  controversies  between  the 
parties  about  the  occupancy  of  certain  real  estate,  and  their  rights  thereto ; 
that  it  was  agreed  that  the  appellant  should  surrender  possession,  which 
should  not  be  a  waiver  of  any  of  his  rights. 

Held,  that  the  surrender  of  possession  was  not  a  condition  precedent  to  the 
submission. 

Sa^h.  ~  Exceptions  to  Awnrd. — To  an  award  adjudging  that  the  defendant 
pay  the  plaintiff  a  sum  of  money  and  pay  his  own  costs  in  certain  suits 
pending  between  the  parties,  and  dismiss  them,  the  defendant  in  answer 
to  a  rule  of  court  to  show  cause  why  judgment  should  not  be  entered  on 
the  award,  filed  exceptions  to  the  award,  alleging:  1.  That  proof  of  the 
submission  and  of  making  the  award,  and  of  service  of  copies  thereof 
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had  not  been  proved  «iccording  to  the  terms  of  the  submission,    2.  That 

the  arbitrators  exceeded  their  authority  in  requiring  the  defendant  to 

dismiss  and  pay  costs  of  a  criminal  prosecution,  not  under  his  control. 

3.   That  since  the  award,  tlie  plaintiff'  had  committed  waste  on  the  real 

estate  (specifying  it)  to  the  defendant's  damage,  $200. 
Heldf  that  the  exceptions  were  insuflicient. 
Same. — Ti'ial. — Practice. — Objections  to  the  validity  of  an  award,  filed  in 

answer  to  a  rule  to  show  cause,  are  in  the  nature  of  exceptions,  and  are 

to  be  tried  by  the  court  summarily  witliout  a  jury. 
Same. — When  an  award  is  good  in  part  and  in  part  bud,  and  such  parts  are 

independent  and  severable,  the  award  will  be  upheld  so  far  as  it  is  good. 
Samk. — Matters  occurring  after  an  award,  can  not  ailect  its  validity. 
Same. — Sew  Trial. — Praciice. — A  motion  for  a  new  trial  is  not  proper  upon 

exceptions  to  an  award,  and  no  question  for  the  Supreme  Court  can  aride 

thereon. 

From  the  Cass  CinMiit  Court. 

/S.  T.  McOnincU,  for  appellant. 
D.  B.  Mc(  hnncll,  lor  appellee. 

NiBi.ACK,  J. — On  the  28th  day  of  July,  1873,  Mrs.  Ann 
Martin,  now  Mr<.  Ann  Bi^eber,  and  William  H.  Bevan,  en- 
tered into  an  agreement  in  writing  to  .submit  certain  matters 
in  difference  between  them  to  arbitration. 

The  aticreement  recited :  "  Whereas  a  (tontroversy  is  now 
existing  and  pending  between  William  H.  Bevan  and  Ann 
Martin  in  relation  to  the  occupancy  of  a  part  of  lot  No.  88, 
Old  Plat,  Logansport,  Indiana,  and  their  respective  rights 
thereto ;  and  whereas  it  is  agreed  that  the  said  Ann  INfartin 
shall  vacate  said  premises  and  give  them  up  to  the  said  Bevan 
without  in  any  way  waiving  or  abandoning  her  rights  in 
any  of  the  controversies  between  the  parties,  or  of  her  claim 
for  compensation  growing  out  of  said  claims  and  controversies. 
Kow,  therefore,  the  said  William  II.  Bevan  and  Ann  Martin 
do  hereby  mutually  consent  and  aij^ree  to  submit  the  said  con- 
troversy,  and  all  questions  of  difference  in  regard  thtMTto,  in- 
cluding costs  of  suits  now  pending,  which  are  to  be  dismissed 
if  this  submission  is  faithfully  made,  to  the  arbitrament  and 
decision  of  William  H.  Standley,  Henry  C.  Thornton  and 
James  Stanley.^' 


NOVKMBEU  TERM,  1881.  33 


lVel>er  v.  Bevan. 


The  agreement  further  stipulated  that  the  award  should  be 
in  writing,  and  might  be  made  by  a  majority  of  the  arbitra- 
tors; also,  that  judgment  might  be  rendered  in  the  Cass  Cir- 
cuit Court  on  such  award. 

A  majority  of  the  arbitrators,  after  being  duly  sworn  and 
hearing  the  evidence  and  allegations  of  the  parties,  made  an 
award  in  writing,  awarding  to  Be  van  the  possession  of  the 
part  of  lot  No.  88,  referred  to  in  the  agreement  of  submis- 
sion, to  b(;  delivered  up  to  him  by  Mrs.  Martin  within  sixty 
days  after  the  award  should  be  delivered  to  her;  also,  award- 
ing to  Mrs.  Martin  the  sum  of  $475,  to  be  paid  to  her  by 
Bevau,  within  sixty  days  after  the  award  should  be  delivered 
to  him ;  also,  directing  that  Bovaii  should  dismiss  a  suit 
brought  by  him,  and  then  pending  in  the  Cass  Circuit  Court, 
against  Mrs.  Martin  for  the  possession  of  the  part  of  lot  de- 
scribed as  above,  each  party  l>aying  his  or  her  own  costs ;  also, 
further  directing  that  Bevan  should  dismiss  an  action  of  tres- 
pass then  i>ending  against  Mrs.  Martin,  he  to  pay  all  costs  made 
by  him,  and  she  to  pay  all  costs  made  by  her,  in  said  action, 
and  that  the  costs  of  the  arbitration  proceedings  should  be 
equally  divided  between  the  parties.  Afterwards,  upon  a  pe- 
tition filed  by  Mrs.  Martin,  and  upon  proper  preliminary 
proof  being  made  in  the  court  Ix'low,  Bevan  was  ruled  to  show 
cause  why  judgment  should  not  be  rendered  against  him  for 
the  amount  awarded  to  be  paid  by  him  as  above  stated.  In 
answer  to  that  rule,  Bevan  demurred  to  the  petition,  and,  his 
demurrer  being  sustained,  he  had  final  judgment  upon  de- 
murrer. Upon  an  appeal  to  this  court,  that  judgment  was 
reversed.     Martin  v.  Bevariy  58  Ind.  282. 

Aft;er  the  cause  was  remanded,  the  marriage  of  Mrs.  Mar- 
tin with  one  Beeber  was  suggested,  and  Bevan  answered : 

Ist.  That  the  making  of  the  award,  including  the  submis- 
sion, and  the  service  of  copies  thereof  upon  the  parties,  had 
not  been  proved  according  to  the  terms  of  the  agreement  of 
submission. 

Vol.  80.— 3 
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2d.  That  the  arbitrators  exceeded  their  authority  in  making 
the  award,  in  this,  they  allowed  the  plaintiff  sixty  days  in 
which  to  surrender  the  possession  of  the  real  estate  in  contro- 
.versy,  whereas,  by  the  terms  of  the  submission,  the  surrender 
of  such  possession  was  a  condition  precedent,  and  was  to  have 
been  done  at  once ;  also,  that  the  case  referred  to  as  an  action 
of  trespass,  was  a  ease  of  the  State  of  Indiana  against  the 
plaintiff,  and  not  a  matter  of  difference  between  the  parties ; 
and  was  a  proceeding  which  the  defendant  had  no  power  to 
dismiss,  and  concerning  which  the  arbitrators  had  no  authority 
to  require  him  to  pay  any  portion  of  the  costs. 

3d.  That  since  the  making  of  the  award,  the  defendant  had 
occupied  the  part  of  lot  No.  88,  mentioned  in  the  agreement 
of  submission,  for  sixty  days,  during  which  time  she  committed 
various  acts  of  wastes  in  this,  she  tore  down  and  destroyed  a 
valuable  picket  fence  situate  on  said  premises;  also,  tore 
down  and  removed  stables  and  outbuildings  from  said  prem- 
ises; also,  broke  out  the  windows  in  the  dwelling-house 
thereon,  and  committed  divers  and  sundry  other  acts  of  waste, 
to  the  defendant's  damage,  in  the  sum  of  $200,  all  in  direct 
violation  of  the  agreement  of  submission,  and  as  a  result  of 
the  award. 

The  plaintiff  demurred  severally  to  each  paragraph  of  the 
answer,  but  her  demurrer  was  overruled  as  to  all  the  para- 
graphs. The  plaintiff  then  replied  in  general  denial,  thus 
making  a  formal  issue  upon  each  paragraph  of  the  answer. 

The  court  heard  the  proofs  and  allegations  of  the  parties, 
made  a  general  finding  for  the  defendant  and  rendered  final 
judgment  on  the  finding  against  the  plaintiff. 

An  award,  when  made  a  rule  of  court,  takes  the  place  of, 
aud  is  in  inany  respects  analogous  to,  the  verdict  of  a  jury.  It 
also  has  many  of  the  characteristics  of  the  report  of  a  referee, 
or  of  a  master  commissioner.  The  Indiana,  etc.,  R.  W,  Co,  v. 
Bradley,  7  Ind.  49.  Objections,  therefore,  to  the  validity  of 
such  an  award,  whether  for  matters  apparent  upon  the  &ce  of 
it,  or  of  an  extrinsic  character,  are  in  the  nature  of  exceptions 
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to  the  award,  which  are  to  be  tried  in  a  summary  way  by  the 
«ourt  without  a  jury,  and  do  not  involve,  in  any  legal  sense, 
a  trial  of  the  matters  in  controversy  between  the  parties. 
jSpencerw  Curtis,  57  Ind.  221, 

The  statute  authorizing  a  rule  to  be  granted  against  a  party 
to  an  award  to  show  cause  why  judgment  shall  not  be  ren- 
tlercd  against  him  upon  the  award,  evidently  contemplates  that 
the  award  u{X)n  which  the  rule  is  founded,  shall  be  a  valid 
award  upon  its  face,  and  when  this  case  was  previously  before 
tis,  it  was  decided  upon  the  theory  that  all  the  preliminary 
proofs  necessary  to  the  granting  of  a  rule  against  the  appel- 
lee were  duly  made,  and  that  the  award  was,  prima  facie,  suf- 
iicient  to  bind  the  parties  to  its  performance. 

We  did  not  wish  then,  nor  do  we  desire  now,  to  be  under- 
stood as  deciding  that  a  respondent  to  such  a  rule  might  not, 
before  answering,  move  to  discharge  the  rule  for  the  non-per- 
formance of  some  material  condition  precedent  to  its  issuance, 
or  because  of  the  insufficiency  of  the  award  upon  its  face.  At 
all  events,  the  sufficiency  of  the  aw-ard  as  a  demand  for  judg- 
ment against  the  respondent,  may  be  questioned  under  the 
third  clause  of  section  16,  of  the  Arbitration  Act.  As 
answers,  however,  to  the  rule  against  the  appellee,  none  of  the 
exceptions  filed  by  him  were  sufficient  to  prevent  judgment 
from  being  rendered  against  him  upon  the  award.  None  of 
them  presented  any  one  of  the  statutory  causes  against  the 
rendition  of  such  a  judgment.    2  R.  S.  1876,  p.  321,  section  16. 

The  first  exception  was  insufficient,  if  for  no  other  reason, 
because  the  objections  it  assumed  to  make  were  too  indefinite 
and  uncertain.  The  second  exception  insisted  upon  an  inter- 
pretation of  the  agreement  of  submission,  which  we  think 
•can  not  be  sustained.  That  agreement  did  not  provide  that 
the  appellant  should  immediately  and  as  a  condition  precedent 
to  anything  else  surrender  the  possession  of  the.  part  of  the 
lo{  mentioned  in  it. 

The  objection  urged  that  the  action  of  trespass,  referred  to 
in  the  award,  was  a  prosecution  in  the  name  of  the  State,  over 
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which  the  appellee  had  no  control,  miglit  have  been  properly 
presented  as  a  cause  for  the  modificution  or  correction  of  the 
award,  but  afforded  no  reason  against  the  rendition  of  judg- 
ment upon  other  portions  of  the  award.  2  R.  S.  1876,  p. 
322,  section  17;  Barnard  v.  Baggett,  68  Ind.  305. 

It  is  now  well  settled  that  where  an  award  is  good  in  part 
and  bad  in  part,  and  such  parts  are  in  no  wise  dependent,  the 
one  upon  the  other,  the  good  is  severable  from  the  bad,  and 
the  award  will  be  upheld  Jis  to  the  parts  which  are  good, 
6  Wait's  Actions  and  Defenses,  548.  All  of  the  award  in  this 
case  which  relates  to  the  action  of  trespass,  to  which  objection 
was  made  as  above,  can  be  struck  out  without  impairing  the 
award  in  other  respects. 

The  tliird  exception  sets  up  matters  occurring  after  the  mak- 
ing of  the  award,  and  hence  such  as  did  not,  and  in  the  nature 
of  things  c.oiM  not,  affect  the  validity  of  the  award  when  it 
was  made.  Whether  damages  resulting  from  such  acts  as 
those  aHeged  in  this  exception  might  not,  under  some  imagin- 
able circumstances,  be  set  off  or  recouped  against  such  a  de- 
mand as  that  presented  by  the  appellant,  is  a  question  we  have 
not  considered,  and  hence  concerning  which  nothing  is  here 
decided. 

The  court  below  erred  in  holding  that  the  exceptions  filed 
in  this  cause  were  sufficient  as  answers  to  the  rule  granted 
against  the  appeal  lee. 

In  summary  proceedings  like  those  had  in  this  case,  no 
motion  for  a  new  trial  is  coutem plated,  and  such  a  motion  is. 
not  necessary  to  reserve  questions  upon  the  evidenc(*.  Hence, 
the  motion  for  a  new  trial  entered  below  raises  no  question 
here.  Shroyer  v.  Bash,  57  Ind.  349;  Moore  v.  BameU,  17 
Ind.  349. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
manded  for  further  proceedings. 
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Kennard  v.  Harvey  et  al. 

Landlord  and  Tenant. — Statutory  Lien  on  Crop  for  Bent. — Under  the  pro- 
visions of  section  17,  of  the  act  of  May  20th,  1852,  regarding  landlords, 
tenants,  lessors  and  lessees,  as  such  section  was  amended  by  an  act  ap- 
proved March  11th,  1875  (2  R.  S.  1876,  p.  342;  section  5224,  R.  S.  1881), 
the  landlord  has  a  lien  upon  the  crop  raised  on  the  leased  premises, 
under  the  tenant's  contract  for  the  payment  as  rent  either  of  a  part  of 
such  crop  or  of  a  cash  rent. 

:Same. — Purchaser  of  Crop  from  Tenant. —  Noti'Ce  of  LandloriVs  lAen. — The  pur- 
chaser of  the  crop  from  the  tenant  is  bound  to  take  notice  of  the  statu- 
tory lien  of  the  landh)rd  thereon,  for  the  payment  of  the  rent  due  or  to 
become  due  to  him  from  his  tenant,  and  such  purchaser  can  not  acquire 
any  better  title  to  such  crop  than  his  vendor  had.  The  removal  and  sale 
of  such  crop,  by  such  purchaser,  will  amount  to  a  conversion  thereof, 
and,  in  such  case,  the  purchaser  will  be  liable  to  the  landlord  for  the 
value  of  the  crop  so  converted,  to  the  extent  of  the  rent  due  or  to  become 
due  from  such  tenant. 

Same. — Suit  by  Alienee  of  lAssor. — Parties. — Pleading. — Exhibits. — In  a  suit  by 
the  alienee  of  a  lessor  for  the  collection  of  rent,  or  the  enforcement  of  the 
landlord's  statutory  lien  on  the  crop,  against  the  tenant  or  the  purchaser 
from  him  of  such  crop,  the  lessor  is  not  a  necessary,  party  to  the  action, 
nor  is  it  necessary,  in  such  suit,  that  such  alienee  should  file  with  or 
make  part  of  his  complaint,  either  his  deed  from  the  lessor  or  his  as- 
dignment  of  tlie  lease  or  copies  thereof. 

From  ihf  Henry  Circuit  Court. 

J,  Brown  and Brown,  for  ap])('Ilant. 

HowK,  J. — In  thi.s  case,  the  appellant,  as  plaintiff,  sued  the 
rappellees,  as  defendants,  in  a  complaint  of  two  paragraphs. 
The  appellees,  separately  and  severally,  demurred  to  each  of  the 
paragraphs,  upon  two  grounds  of  objection,  to  wit:  1.  That 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
and  2.  For  an  apparent  defect  of  parties  in  this,  that  one 
Robert  L.  Polk  was  a  necessary  party  defendant.  These  de- 
murrers were  overruled  as  to  the  appellee  Mahlon  D.  Har- 
vey, but  were  severally  sustained  as  to  the  appellees  Thomas 
Loer  and  Harvey  Davis,  as  to  each  paragraph  of  the  com- 
plaint, and  to  each  of  these  latter  rulings  the  appellant  ex- 
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cepted.!  Declininj^  to  amend  or  plead  fiirther,  the  court  ren- 
dered judgment  against  the  ap]K41ant  for  tlie  appellees'  costs^ 

Erroi*s  are  a^Higned  by  the  appellant,  uiK)n  the  deeisions  of 
the  circuit  court,  in  sustaining  the  appellees'  demurrers  to 
each  paragraph  of  her  complaint. 

In  the  first  paragraph  of  her  eonij)luint,  the  appellant  al- 
leged in  substance,  that,  on  the  4th  day  of  February,  1878^ 
the  app<'llee  Mahlon  D.  Harvey,  leased  in  writing  of  one 
Robert  L.  Polk  the  farm  and  premises,  describwl  in  the  writ* 
ten  lease,  a  copy  of  which  was  therewith  tiled ;  that  the  said 
Harvey  stipulated  in  said  lease,  among  other  things,  that  he 
would  pay  the  said  Robert  L.  Polk  the  sum  of  seven  hundred 
dollars,  as  cash  rent  for  said  premiscjs  for  the  year  1880,  on  or 
before  the  1st  day  of  January,  1881,  with  ten  per  cent,  inter- 
est after  maturity,  and  waiving  valuation  laws ;  and  that,  after 
the  exetuition  of  said  written  lease,  to  wit,  on  March  lst> 
1878,  the  said  Robert  Ij.  Polk  sold  and  conveyed  said  real 
estate  to  the  ap|K*llant,  and  then  and  there  sold,  assigned  and 
delivered  to  her  the  said  written  lease.  The  ap{)ellant  further 
averred,  that  the  said  Mahlon  D.  Harvev  cultivated  and 
raised  upon  said  farm,  in  1880,  eight  hundred  bushels  of 
wheat,  an<l  sold  tlu^  same  to  the  appellees  Davis  and  Loer> 
then  partner.^  in  buying  and  selling  grain,  and  the  said  wheat 
was  then  of  the  value  of  one  dollar  and  twenty  cents  per 
bushel,  and  was  all  the  wheat  raised  on  said  farm,  in  said  year ; 
and  that  th(»  said  Harvey  cultivated  and  raised  upon  said  fiirra^ 
in  said  year,  2,400  bushels  of  corn,  all  of  which  he  converted 
to  his  own  use,  being  of  the  value  of  seven  hundred  dollars; 
which  said  crops  wenp  all  that  were  raised  upon  said  farm,  in 
said  year ;  that  the  said  Harvey  failed  and  refused  to  pay  the 
ap|)ellant  the  said  sum  of  seven  hundred  dollars,  or  any  part 
thereof,  altliough  he  well  knew  that  she  had  become  and  was 
th<»  owner  of  said  land  and  lease,  long  befon*  he  had  sown 
any  of  said  crop,  and  that  said  sum  was  due  and  wholly  un- 
paid ;  and  that  the  said  Harvey  removed  from  the  leased 
premises  all  of  the  said  wheat,  and  disposed  of  the  same  to 
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the  appellees  Davis  and  Ijoof,  by  the  sale  thereof  to  them, 
and  that  they  shipped  the  wheat  out  of  the  country,  and  sold 
the  same  in  a  foreign  country ;  and  that  the  said  Han'ey  was 
notoriously  insolvent.  The  appellant  averred,  therefore,  that 
she  had  and  held  a  lien  on  said  wheat  to  secure  the  payment 
of  said  rent ;  and  that,  by  reason  of  the  facts  alleged  therein, 
a  right  of  action  had  accrued  to  her  against  the  appellees 
Davis  and  Loer.  Wherefore  she  demanded  judgment  against 
them  for  eight  hundred  and  fifty  dollars. 

The  only  material  difference,  between  the  allegations  of  the 
first,  and  those  of  the  second  paragraph  of  the  complaint,  is 
that  in  the  second  paragraph,  in  addition  to  the  averments  of 
the  first  paragraph,  it  was  alleged  in  substance,  that  during 
all  the  time  the  appellee  Harvey  was  engaged  in  harvesting, 
threshing  and  hauling  away  the  said  wheat,  the  appellant  re- 
sided in  a  remote  part  of  the  county  from  said  farm,  and  had 
no  knowledge  that  any  part  of  said  wheat  ^vas  being  disposed 
of;  and  that,  when  the  said  Harvey  disposed  of  said  wheat  to 
the  appellees  Loer  and  Davis,  they  well  knew  that  the  said 
Harvey  was  a  tenant  upon  the  appellant^s  fitrm. 

It  will  be  readily  seen,  we  think,  that  the  question  pre- 
sented by  the  alleged  errors  of  the  circuit  court,  in  sustaining 
the  demurrers  of  the  appellees  I^oer  and  Davis,  to  each  of 
the  paragraphs  of  appellant's  complaint,  depends  for  its  proper 
decision  upon  the  construction  which  must  be  given  to  the 
provisions  of  section  17,  of  the  act  of  May  20th,  1852,  "con- 
taining several  provisions  regarding  landlords,  tenants,  less- 
ors and  lessees,"  as  such  section  was  amended  by  tin  act  ap- 
proved March  11th,  1875.  Acts  of  1875,  Reg.  Sess.,  p.  106  ; 
2  R.  S.  1876,  p.  342.  This  section  17,  as  originally  enacted, 
simply  provided  that  "  Rents  from  lands  are  collected  as  other 
debts."  2  G.  &  H.  p.  360.  The  amended  section  17  was  the 
law  of  this  State,  during  all  the  time  covered  by  the  allega- 
tions of  the  appellant's  complaint,  and  it  provided  as  follows : 

"  In  all  cases  where  the  tenant  agrees  to  pay,  as  rent,  a 
part  of  the  crop  raised  on  the  leased  premises,  or  a  cash  rent. 
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the  landlord  shall  have  a  lien  on  the  crop  raised,  under  such 
contract,  for  the  payment  of  such  rent :  Provided^  That  noth- 
ing herein  contained  sliall  prohibit  the  tenant  from  removing 
from  such  leased  premises,  and  disposing  of  so  much  of  said 
growing  crop,  not  more  than  his  part,  when  the  rent  is  to  be 
paid  in  part  of  the  crop  raised,  and  in  other  cases,  not  more 
than  one-half  of  the  crop  growing  or  matured." 

Upon  the  facts  stated  in  each  paragraph  of  the  complaint, 
in  the  case  at  bar,  it  is  very  clear  that  the  statute  quoted  gave 
the  appellant  a  specific  lien  on  the  crop  raised  on  her  ferm 
by  her  tenant  Harvey  during  the  year  1880.  As  the  rent 
reserved  was,  by  the  terms  of  the  lease,  a  cash  rent,  the  statute 
also,  by  strong  implication,  prohibited  the  tenant  Harvey 
from  removing  from  the  leased  premises,  the  *^  one-half  of  the 
crop,  growing  or  matured."  In  view  of  these  statutory  pro- 
visions, of  the  specific  lien  thereby  given  the  appellant  upon 
the  crop  raised  on  her  farm  by  her  tenant  Harvey  for  the 
payment  of  the  cash  rent  reserved  to  her  under  the  lease,  and 
of  the  prohibition  implied  therein  against  the  tenant's  removal 
from  the  leased  premises  of  the  one-half  of  the  crop  growing 
or  matured  thereon,  we  are  of  the  opinion  that  (»ach  paragraph 
of  the  complaint  stated  facts  sufficient  to  constitute  a  cause  of 
action,  in  favor  of  the  appellant  and  against  the  appellees 
Locr  and  Davis. 

In  some  of  its  features,  the  case  now  before  us  is  not  unlike 
the  case  of  Duke  v.  Strickland,  43  Ind.  494.  In  that  case  it 
appeared  that  one  Hosier  had  executed  to  Duke  a  mortgage 
on  ten  acr«s  of  growing  wheat  to  secure  the  payment  of  a 
note  of  8500,  due  on  December  25th  next  ensuing,  and  that 
the  mortgage  had  been  duly  recorded,  in  the  recorder's  office 
of  the  proper  county,  on  the  day  of  its  execution.  Afterward, 
the  mortgagor,  without  the  knowledge  or  consent  of  the  mort- 
gagee, harvested,  threshed,  removed  and  sold  the  wheat  to 
Strickland,  who  had  converted  the  same  to  his  own  use,  and 
mixed  it  with  other  wheat,  and  shipped  and  sold  it  in  a  foreign 
market.     Upon  these  facts,  this  court  held,  that  the  title  to 


NOVEMBER  TEllM,  1881.  41 


Ken  11  a  nl  v.  Ifjirvev  et  a/. 


the  wheat  had  vested  in  the  mortgagee  Duke,  and  that  the 
record  of  his  mortjrage  was  constructive  notice  of  his  title  to 
the  purchaser  Strickland.  It  was  further  held,  in  the  same 
<.*ase,  that  the  mortgagee  could  recover  of  the  purchaser  the 
value  of  the  wlieat,  by  parol  proof  that  it  was  the  same  wheat 
that  was  mortgaged,  although  the  purchaser  had  bought  the 
wheat  in  the  usual  course  of  trade,  and  without  ac^tual  notice 
of  the  mortgage. 

The  principal  difference,  as  it  seems  to  us,  between  the  case 
cited  and  the  case  at  bar,  in  so  far  as  the  liens  in  two  cases  are 
concerned,  is  that  the  lien  of  the  mortgagee,  in  the  former  case 
is  the  result  of  contract,  while  in  this  case  the  lien  of  the  land- 
lord is  expressly  and  specifically  given  by  the  statute,  without 
reference  to  the  contract  of  the  parties.  This  difference  does 
not  affect  the  question  now  under  consideration.  The  appel- 
lees Loer  and  Davis,  by  their  purchase  of  the  wheat,  could 
not  and  did  not  acquire  any  better  title  thereto  than  their  ven- 
dor had,  and  he,  as  the  appellant's  tenant,  held  said  wheat  sub- 
ject to  the  s|)ecifi(»  lien,  which  his  landlord  had  thereon  under 
the  statute,  for  the  payment  of  the  cash  rent  due  or  to  become 
due  from  him  as  such  tenant.  The  removal  and  sale  of  the 
wheat  by  Loer  and  Davis,  in  a  foreign  market,  amounted  to  a 
conversion  thereof,  and  they  became  liabh*  t<^  the  appellant 
for  the  value  of  such  wheat. 

The  original  lessor  of  the  farm,  Robert  L.  Polk,  was  not 
a  necessary  party  defendant  in  this  action.  In  section  10,  of 
the  aforesaid  a(^t  of  May  20th,  1852,  it  is  provided  that 
**  Alienees  of  lessors  and  lessees  of  land,  slvall  have  the  same  legal 
remedies  in  relation  to  such  lands,  as  their  principals."  2  R. 
S.  1876,  p.  341.  There  can  be  no  doubt,  therefore,  in  regard 
to  the  right  of  the  appellant,  as  the  alienee  of  Polk,  to  main- 
tain this  action  in  her  own  name,  without  making  her  grantor 
or  assignor  a  party  to  the  action.  Nor  was  it  necessary  that 
the  appellant  should  make  either  her  deed  from  Polk  or  his 
assignment  of  the  lease  to  her  a  part  of  her  complaint.  The 
deed  and  the  assignment  of  the  lease  would  be  proper  and,  per- 
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haps,  necessary  itvni.s  of  evidence  on  the  trial  of  the  cause  ; 
but  neither  of  them  was,  in  any  sensc\,  a  part  of  tlie  appellant*^> 
eau.se  of  action,  an  .stated  in  each  parag:rapli  of  her  complaint. 
In  thi,s  respect,  the  case  before  us  is  similar  to  that  of  a  suit 
by  the  assignee  of  a  promissory  note  against  the  makers  thereof- 
In  such  cases  this  court  has  often  decided  that  a  copy  of  the 
assignment  is  not  a  necessary  part  of  the  complaint.  Tread- 
way  V.  Cobb,  18  Ind.  36 ;  Tilman  v.  Ilarter,  e38  Ind;  1 ;  Kline 
V.  t>pahr,  5G  Ind.  296. 

Our  conclusion  Is,  that  the  court  erred  in  sustaining  the  ap- 
pellees'demurrers  to  each  of  the  [)aragraphs  of  the  appellant's 
complaint. 

The  appellees  have  not  favored  this  court  with  any  brief  or 
argument  in  support  of  the  rulings  beh)w,  in  their  favor,  and 
we  are  not  informed  of  the  grounds  upon  which  those  rulings 
were  made. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  demur- 
rers to  each  paragraph  of  complaint,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


No.  9093. 

Sims  v.  Squires. 

Interest. —  ReeoupmenL —  Promijtsory  Note, —  Statute  Construed, —  In  a  suit 
upon  a  note  stipulating  for  the  payment  of  interest  at  the  rate  of  ten  per 
cent.,  executed  before  the  law  authorized  such  rate  interest  in  excess  of 
six  per  cent.,  and  not  exceeding  ten  per  cent.,  voluntarily  paid  after  the 
law  authorized  such  higher  rate  of  interest,  can  not  be  recouped  under 
the  provisions  of  the  act  of  March  10th,  1879. 

Same. — Contract, — Such  interest,  when  paid,  could  not  be  recouped  or  re- 
covered back,  and  the  act  of  March  10th,  1879,  does  not  affect  existing 
contracts. 

From  the  Clinton  Circuit  Court. 
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/.  N.  SifMj  for  appellant. 

S.H.  DoycU  B,nd  F.  W.  Gardy  for  appellee. 

Best,  C— On  the  19th  day  of  May,  1880,  the  appellee 
brought  this  action  against  the  appellant  to  recover  the  bal- 
ance due  u)K>n  a  promissory  note  made  by  him  on  the  9th  day 
of  January,  1866,  for  $700,  with  interest  at  ten  per  cent.,  and 
recovered  a  judgment  for  $184.50. 

The  appellant  appeals  and  insists  that  the  court  erred'  in 
overruling  his  motion  for  a  new  trial.  The  fiicts  are  undis- 
puted. From  the  15th  day  of  February,  1869,  interest  at 
the  rate  of  ten  per  cent,  was  voluntarily  paid  upon  the  note 
and  the  only  question  in  the  record  is  whether  the  appellant 
is  entitle<l  to  recoup  the  excess  over  six  per  cent.  If  so,  it 
will  exceed  the  amount  due  upon  the  note,  and  if  not  the  ap- 
pellant concedes  that  the  judgment  is  right. 

At  the  time  the  note  was  made,  the  law  did  not  authorize 
interest  at  a  greater  rate  than  six  per  cent.     Acts  1861,  p.  138. 

On  the  19th  day  of  December,  1865,  an  act  was  passed,  pro- 
viding that  if  a  greater  rate  of  interest  than  six  per  cent, 
shall  be  contracted  for,  the  contract  shall  not  be  void,  and  that 
in  all  cases  in  which  money  or  other  thing  of  value  shall 
have  been  voluntarily  paid  as  interest,  the  same  shall  not  be 
recovered  back,  cither  directly  or  by  way  of  set-off,  counter- 
claim or  payment. 

On  the  9th  day  of  March,  1867,  an  act  was  passed,  author- 
izing interest  at  ten  per  cent.,  if  secured  by  a  written  agree- 
ment, and  authorizing  interest  in  excess  of  ten  per  cent,  volun- 
tarily paid,  to  be  recouped  in  an  action  upon  such  contract. 

Thus  the  law  stood  at  the  time  the  interest  in  question  was 
paid,  and  had  the  law  so  remained,  it  is  clear  that  it  could  not 
have  been  recouped,  as  the  law  only  authorized  interest  in 
excess  of  ten  per  cent,  to  be  recouped,  though  no  agro(»- 
ment  in  \vriting  had  been  made  for  its  payment.  Reynolds  v. 
Roudabushy  59  Ind.  483.  In  Highjill  v.  McMicMe,  39  Ind. 
270,  this  court  held  that  the  act  of  March  9th,  1867,  rendered 
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valid  a  stipuIatioD  to  pay  ten  por  cent,  contained  in  a  note 
made  before  its  passage,  and  in  Sparks  v.  Clupper,  30  Ind. 
204,  it  was  held  that  such  act  rendered  valid  the  payment  of 
interest  at  ten  per  cent.,  made  after  its  passage  upon  a  con- 
tract, stipulating  for  such  rate,  executed  before  its  passage. 

At  the  time  the  interest  in  cjuestion  was  paid,  the  law  au- 
thorized such  rate,  and  did  not  authorize  the  appellant  to  re- 
cover it  back  nor  to  recoup  it  in  a  suit  upon  the  not€.  Its 
payment  was  legal  when  made,  and  can  not  now  be  recouped 
unless  some  statute  authorizes  it.  The  statute  of  March  10th, 
1879,  is  relied  upon.  The  first  section  provides  that  interest 
shall  be  at  the  rate  of  six  per  cent.,  unless  the  same  be  in 
writing,  and  then  it  can  not  exceed  eight  per  cent. 

The  second  section  provides  that  interest  upon  judgments 
for  money  shall  not  exceed  six  per  cent. 

The  fourth  section  provides  that  if  a  greater  rate  of  inter- 
est shall  be  contracte^d  for  than  is  allowed,  the  interest  in  ex- 
cess of  six  per  cent,  shall  be  recouped  whenever  paid,  before 
bringing  suit;  and  the  eighth  section  provides  that  all  acts  on 
the  subject  of  interest  are  repealed,"  but  nothing  herein  con- 
tained shall  be  construed  as  affecting  existing  (Contracts,  except 
after  verdict,  as  herein  provided,  nor  a  right  to  defend  in  a  suit 
upon  such  contracts  for  excessive  interest,  as  is  now  providi^d 
by  law.^' 

Bv  the  fourth  section  of  this  act,  usurious  interest  in  ex- 
cess  of  s i  X  po r  ce  n  t .  when  pai  d ,  may  be  reco  1 1  ped  i  n  an  aoti < ) n 
upon  such  contract,  but  the  eighth  section  limits  the  right  of 
recoupment  to  such  contracts  as  are  made  after  the  passage  of 
the  law.  Existing  contracts  are  not  affected,  except  as  to  the 
rkte  of  interest  after  verdict,  and  the  right  to  defend  for  ex- 
cessive interest  in  suits  upon  such  contracts  is  expressly  with- 
held. The  note  in  suit  was  an  existing  contract  at  the  time 
this  law  was  enacted,  and  as  it  does  not  authorize  the  recoup- 
ment, it  follows  that  the  interest  thus  paid  can  not  be  recouped. 
The  question  is  not  w  hether  the  appellee*,  under  the  act  of 
1 879,  can  compel  the  appellant  t<  *  ])ay  ten  per  ccmt.  interest  upon 
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the  note  in  suit,  but  whether  he  can  recoup  the  excess  over 
six  per  cent,  of  such  intei'est  voluntarily  paid  at  a  time  when 
the  law  authorized  its  payment.  The  parties  could  lawfully 
contract  for  such  interest,  and  its  payment  upon  a  verbal  con- 
tract was  not  unlawful,  nor  could  it  be  recovered  back  directly 
or  by  way  of  recoupment.  When  paid,  the  contract  became 
executed  and  was  as  binding  as  though  the  interest  had  been 
paid  in  pursuance  of  a  written  contract.  The  interest  thus 
paid  became  the  money  of  the  appellee  in  pursuance  of  an 
executed  contract,  and  neither  the  act  of  1879  nor  the  law  in 
force  at  the  time  of  its  payment  authorizes  its  recoupment. 
Reynolds  v.  Roudabushy  59  Ind.  483. 

The  judgment  was  right,  and  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
affirmed,  at  the  appellant's  costs. 


No.  9049. 


Pressley,  Sheriff,  v.  The  Board  of  Commissioners  of 

Marion  County. 

Bky^wf,— Fees.— Boarding  Prisofiei's.'-AUawanee.—  Time—SUitute  C<mMi^ued. 
—Under  the  fee  and  salary  act  of  March  12th,  1875, 1  R.  S.  1876,  p.  467,  a 
gheriff  is  not  entitled  to  charge  for  boarding  a  prisoner  in  his  custody, 
for  a  full  day  when  he,  in  fact,  furnished  the  prisoner  board  for  part  of 
a  day  only. 

From  the  Marion  Superior  Court. 

W.  W.  Herod  and  R  Winter,  for  appellant. 

A.  C.  i/arm,  for  appellee. 

Morris,  C. — The  question  involved  in.  this  case  is  the  con- 
struction and  meaning  of  the  following  provision  in  the  fee 
and  salary  law  of  1875,  viz. : 
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"  The  sheriffs  of  the  several  counties  of  the  State  shall  tax 
and  charge  the  following  fees  and  none  other,  to  wit :  *  *  * 
For  boarding  each  prisoner  lawfully  in  his  charge,  per  day, 
sixty  cents/' 

The  appellant  insists  that,  as  sheriff  of  Marion  county, 
Avhen  a  prisoner  is  committed  to  his  charg(i  on  one  day  and 
discharged  by  him  on  another,  and  some  board  is  furnished 
to  the  prisoner  on  each  day,  the  full  sum  of  sixty  cents  may  be 
charged  by  him  for  each  day.  On  the  other  hand,  it  is  con- 
tended that  the  sum  of  sixty  cents  allowed  per  day  may  be 
apportioned,  and  that  the  appellant  should  be  allowed  only 
for  one-third  of  a  day — ^twenty  cents — where  he  in  fact  only 
furnishes  the  person  one-third  of  a  day's  board. 

The  appellant  insists  that  as  the  law  knows  no  fraction  of 
a  day,  the  sheriff  is  entitled  to  charge  sixty  cents  for  each 
day  on  which  he  furnishes  a  prisoner,  lawfully  in  his  charge, 
with  any  board,  though  less  than  a  day's  board.  In  support 
of  this  position,  we  are  referred  to  the  following  cases :  Judd  v. 
Fulton,  4  How.  Pr.  298 ;  Small  v.  McChemey,  3  Co  wen  19 ; 
Rogers  v.  Beach,  18  Wend.  533;  Havens  v.  Dibble,  18  Wend. 
655  ;  Cluie  v.  Clute,  3  Denio,  263 ;  Blydenburgh  v.  (htheal,  4 
N.  Y.  418;  Clute  v.  Clute,  4  Denio  241 ;  Columbia  T.  R.  v. 
Haywood,  10  Wend.  422. 

These  cases  established  the  rule,  that,  generally,  the  law 
will  not  regard  the  fraction  of  a  day.  But  they  also  hold 
that  the  rule  is  a  fiction  of  law,  indulged  for  convenience 
and  to  promote  the  ends  of  justice,  but  never  allowed  where  it 
will  promote  injustice  or  wrong. 

In  Clute  V.  Chite,  4  Denio  241,  the  court  says:  "In  gen- 
eral, fractions  of  a  day  are  unknown  to  the  law,  that  period 
being  regarded  as  pun^um  temporis  and  indivisible.  This,  to 
hi'  sure,  is  a  legal  fiction,  introduced  and  adhered  to  for  the 
sake  of  justice,  but  which  will  not  be  allowed  to  deprive  any 
one  of  his  rights ;  for  ^  where  justice  requires  it,  the  exact  time 
in  the*  day  in  which  an  act  was  performed,  may  be  shown  by 
proof.' " 
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In  the  case  of  (J lute  v.  Clufe,  3  Denio  263,  the  court  say.s : 
"''As  a  general  rule  the  court  does  not  inquire  into  the  fractions 
of  a  day,  except  for  the  purpose  of  j2:uardin^  against  injustice." 

In  Bigeloxo  v.  H7feon,  1  Pick.  48o,  Judge  Wilde  says,  in 
speaking  of  the  rule  that  the  law  will  not  regard  the  fraction 
<jf  a  day  :  '*  I  admit  that  this  maxim  is  a  fiction  of  law,  and  that, 
when  it  is  material  to  distinguish,  the  truth  may  be  shown ; 
for  a  fiction  of  law,  introduced  for  the  sake  of  convenience 
and  justice,  ought  never  to  be  allowed  to  work  a  wrong." 

If  the  sum  specified  is  a  fair  compensation  for  the  food 
consumed  by  a  prisoner  in  one  day,  it  would  be  more  than  a  just 
compensation  for  the  quantity  consumed  by  him  in  one-third 
or  two-thirds  of  a  day,  and  in  justice  the  sheriff  ought  not 
to  be  paid  for  a  full  day's  board  for  one  meal,  or  one-third  of 
a  day's  board.  If  an  employer  should  agree  to  pay  his 
employe  one  dollar  per  day  for  his  work,  no  one  would 
think  the  latter  entitled  to  a  dollar  for  a  half  day's  work. 
Xor,  should  one  agree  to  board  another  for  a  dollar  per  day, 
or  six  dollars  per  week,  would  it  be  thought  that  the  land- 
lord could  charge  the  boarder  a  dollar  for  a  half  day's  board, 
or  six  dollars  for  less  than  a  week's  board. 

It  is  said  by  the  appellant's  counsel  that  the  law  allows 
jurors  $2  per  day  for  their  services;  that  if  a  juror  is  called 
to  try  a  case,  though  it  takes  but  an  hour  and  he  is  then  dis- 
charged, he  is  allowed  $2  for  a  full  day.  This  is  true,  and 
here  the  rule,  that  the  law  will  not  regard  the  fraction  of  a 
day,  applies,  for  it  is  obvious  that  time  in  this  case  is  referred 
to  as  a  unit;  that  the  time  of  the  juror  is  to  be  paid  for,  and 
the  w'ord  "  day  "  is  used  to  designate  the  indivisible  unit  of 
time  to  be  so  paid  for. 

The  appellant  also  insists  that  the  allowance  for  board  was 
intended  to  compensate  the  sheriff  for  the  time  and  trouble 
of  receiving  and  discharging  prisoners  as  well  as  for  board- 
ing them,  that,  if  this  is  not  so,  the  sheriff  receives  nothing 
for  such  services  and  trouble.     But  the  language  of  the  act 
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excludes  such  an  idea.  It  is  given  for  boarding  the  prisoner 
alone  and  for  nothing  else.  If  nothing  is  allowed  the  sheriff 
by  the  law  for  receiving  and  discharging  prisoners,  he  must 
be  understood,  by  accepting  th(»  office,  to  have  agreed  to  ren- 
der such  services  gratuitously.  He  can  not  claim,  for  such 
services,  sums  allowed  by  law  for  other  and  distinct  services. 

The  case  of  The  City  of  Indianapolis  v.  Parker,  31  Ind. 
230,  may  not  be  strictly  in  point  uj>on  the  main  question^ 
but  it  should  not  be  overlooked.  The  court  says :  "Although 
there  seem  to  us  to  be  items  included  in  the  account  which 
can  not  find  any  justification  in  law,  as  the  charge  for  two 
days'  boarding  where  the  prisoner  was  placed  in  the  custody 
of  tlie  sheriff  a  short  time  before  midnight  and  discharged 
therefrom  a  short  time  after  that  hour." 

If  the  inference  is  that  no  board  was  furnished  in  the  ease, 
but  the  prisoner  was  received  and  discharged,  and  if  the  sixty 
cents  per  day  was  intended  to  ]>ay  for  such  service,  it  would 
seem  that  the"  items"  mentioned  would  not  be  altogether  with- 
out justification.  Indeed,  upon  the  theorj'  of  the  appellant,  it 
would  be  difficult  to  see  any  good  reason  why  the  sheriflf  should 
not  have  recovereii  for  the  two  days'  boarding  as  charged. 
Having  performed  a  part  of  the  service  on  the  two  several 
days,  he  was  entitled  to  full  pay,  unless  the  actual  time  could 
be  shown.  It  is,  to  say  the  least  of  it,  a  strong  indication 
that  the  court  did  not  regard  the  receipt  and  discharge  of  the 
prisoner  as  any  part,  of  the  service  to  be  paid  for  by  the  sixty 
cents  per  day,  to  be  allowed  for  boarding  a  prisoner. 

We  think  the  judgment  below  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the 
appellant. 
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No.  8034. 

Burr  v,  Mendenhall  et  al. 

Judgment. — Exeeulion. — Levy, — AppraisemenL'-If^nction.-'Sheriff.-'A  com- 
plaint to  enjoin  the  collection  of  a  judgment  and  obtain  an  entry  of  sat- 
isfaction averred  the  levy,  in  1875,  of  an  execution  issued  on  the  judg- 
ment, upon  goods  of  value  exceeding  the  judgment;  that  the  sheriff  ever 
after  kept  possession  of  the  goods  until  the  last  were  sold  in  1878;  that 
the  goods  were  lawfully  appraised  at  a  sum  greater  than  the  judgment; 
that  divers  other  fieri  facias  writs  were  issued  from  time  to  time  and  levied 
on  such  of  the  goods  as  remained  unsold ;  that  other  unauthorized  ap- 
praisements were  made,  and  the  whole  of  the  goods  finally  sold  without 
regard  to  appraisement  in  1878,  so  that  there  was  left  a  considerable  bal- 
ance of  the  judgment  apparently  unpaid.  The  answer  did  not  controvert 
the  irregular  issue  of  writs  oi  fieri  faciasj  when  writs  of  vendi,  should  have 
issued, nor  that  unauthorized  appraisements  were  made;  but  it  averred 
that  none  of  the  goods  were  sold  for  less  than  two-thirds  of  the  appraised 
value,  and  that,  in  fact,  they  were  all  sold  for  more  than  their  actual 
value. 

Heldy  that  the  answer  was  good. 

From  the  Henry  Circuit  Court. 

M.  E,  Forknevy  for  appellant. 

J.  Brown  and Brown,  for  appellees. 

Newcomb,  C. — ^This  was  a  complaint  by  the  appellant  against 
the  appellee  Mendenhall  and  the  sheriff  of  Henry  county, 
praying  that  the  levy  of  a  certain  execution  held  by  the  sher- 
iff against  the  appellant  and  in  favor  of  Mendenhall,  should 
be  enjoined  and  the  judgment  declared  satisfied.  No  notice 
was  taken  of  the  sheriff  in  the  circuit  court,  but  Mendenhall 
filed  an  answer,  to  which  the  appellant  demurred.  The  de- 
murrer was  overruled  and  the  defendant  had  final  judgment, 
the  appellant  electing  to  stand  by  his  demurrer. 

The  grounds  of  relief  stated  in  the  complaint  were,  that  in 
1873,  Mendenhall  recovered  judgment  in  said  court  against 
Burr,  and,  in  1875,  caused  an  execution  to  issue  thereon  to  the 
sheriff;  that  Burr  turned  out  and  the  sheriff  levied  upon  per- 
sonal property  in  excess  of  the  amount  due  on  the  judgment, 
Vol.  80.- 
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and  ever  after  said  sheriff  retained  possession  of  said  property 
until  the  last  of  it  was  sold  in  1878 ;  that  said  property  was 
appraised  as  required  by  law,  and  said  aj>praisement  reached 
a  sum  in  excess  of  the  amount  due  on  the  execution.  After 
stating  certain  offers  of  sale  under  the  first  writ  without  re- 
sult, the  complaint  gives  a  statement  of  divers  other  executions 
issued  on  said  judgment,  the  last  being  the  fourth  fieri  facias 
in  the  case.  On  the  issue  of  each  succeeding  execution,  the 
sheriff  levied  the  same  on  such  of  the  goods  as  were  yet  in  his 
possession  under  the  original  levy.  It  is  charged  that  at  the 
several  sales  made  on  said  writs,  such  sales  were  made  with- 
out regard  to  appraisement,  that  the  sheriff  had  had  unau- 
thorized appraisements  made  from  time  to  time,  so  that  finally, 
in  1878,  he  sold  the  last  of  the  goods,  leaving  apparently  a 
considerable  balance  still  due  on  the  judgment. 

The  answer  alleged  that  there  were  two  appraisements  and 
three  sales  under  the  original  execution,  the  sales  aggregating 
$144.79,  none  of  said  goods  having  been  sold  for  less  than 
their  appraised  value.  The  execution  was  then  returned  to 
the  clerk's  office  with  a  written  statement  of  the  doings  of  the 
sheriff  thereunder.  That  afterward,  on  March  4th,  1876,  the 
clerk  of  said  court  issued  an  alias  execution  to  the  sheriff,  and 
the  latter  levied  the  same  upon  the  remainder  of  said  goods  still 
in  his  possession  ;  that  a  small  amount  of  goods  was  sold  under 
this  execution, and  the  same  was  returned  September  4th,  1 876 ; 
that  on  January  25th,  1878,  said  Mendenhall  sued  out  a  vendi- 
tioni exj)07iaSj  and  on  said  writ  last  named  the  sheriff  sold  the 
remainder  of  said  goods,  the  same  having  been  first  legally  ad- 
vertised and  appraised.  The  answer  further  avers  that  none 
of  said  goods  were  sold  for  less  than  two-thirds  of  their  ap- 
praised value,  and  that  in  fact  they  were  all  sold  for  more 
than  their  full  value. 

No  fraud  is  charged  in  the  complaint,  and  the  most  that 
the  charges  amount  to  is  that  there  were  irregularities  in  issu- 
ing alias  and  j^^/riV,*?  executions  when  the  writ  should  have 
been  a  vendi.     Assuming  that  this  was  erroneous,  and  that 
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new  appraisements  were  made  on  said  executions^  what  is  the 
injury  saflfered  by  the  plaintiff,  and  what  his  remedy? 

He  claims  that  on  either  of  two  grounds  he  was  entitled  to 
the  relief  asked  in  his  complaint,  first,  because  /of  the  aver- 
ment that  the  value  of  the  goods  levied  upon  exceeded  the 
amount  due  on  the  execution,  and  that  this  was  a  satisfaction 
of  the  judgment  until  the  levy  should  be  legally  disposed  of. 

This  is  a  correct  statement  of  the  law,  but  the  answer  averred 
that  the  goods  had  all  been  sold  by  the  sheriff  and  that  they 
had  realized  not  only  more  than  the  appraised  value,  but  more 
than  the  actual  value.  This  averment  the  demurrer  admitted, 
and  that  admission  left  no  ground  for  an  injunction  to  stand 
upon.  If  the  appellant  received  in  credits  on  the  judgment 
the  full  value  of  his  goods,  he  was  entitled  to  nothing  more. 
The  fact  that  an  appraisement  made  in  1875  made  the  valua- 
tion greater  than  the  judgment,  does  not  change  the  rule  of 
compensation.  The  complaint  does  not  state  that  the  goods 
continued  of  the  same  value  for  the  three  years  during  which 
parts  of  them  were  in  the  sheriff's  hands.  The  judgment  grew 
in  the  meantime,  by  interest  and  costs,  and  the  goods  necessa- 
rily deteriorated  in  value.  The  levy,  according  to  the  answer, 
was  upon  a  lot  of  refuse  goods  that  had  been  accumulating  for 
fifteen  years  in  a  store  run  by  the  appellant,  unfashionable, 
out  of  style,  shelf- worn  and  otherwise  dilapidated.  These  were 
kept  in  the  sheriff's  office  and  aired  once  in  six  months,  in  an 
effort  to  sell  them.  If  the  sheriff  made  mistakes,  or  the  clerk 
issued  to  him  the  wrong  writ,  the  appellant's  measure  of  dam- 
ages therefor  was  the  value  of  the  goods  improperly  sold,  at 
the  time  of  such  sale,  and  not  the  price  fixed  upon  them  months 
or  years  before  by  two  appraisers  chosen  under  the  statute 
governing  sales  on  execution.  Such  appraisement  fixes  a  sum 
below  which  goods  can  not  be  legally  sold,  but  can  not  con- 
clude either  party  on  the  question  of  value  where  that  comes 
up  in  a  subsequent  action. 

The  other  ground  on  which  the  appellant  claims  he  should 
have  had  judgment  is,  that  if,  through  the  negligence  or  mis- 
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conduct  of  the  officer,  property  levied  upon  is  lost,  wasted 
or  destroyed  while  in  the  custody  of  the  officer,  the  debt  is 
paid  to  the  extent  of  the  value  of  the  property  lost,  destroyed 
or  wasted,  and  the  creditor  is  remitted  to  his  rights  against 
the  officer. 

This,  too,  is  a  sound  legal  proposition,  but  its  application 
to  the  case  in  hand  is  shadowy.  The  property  was  neither 
lost,  wasted  nor  destroyed  while  in  the  custody  of  the  officer, 
and,  besides,  the  appellant  had  received  the  full  value  of  the 
goods  by  the  satisfaction  in  part  of  the  judgment  against  him 
before  he  commenced  his  action. 

What  remedy  the  appellant  might  have  against  the  sheriff 
or  clerk  for  the  alleged  irregularities,  is  not  a  question  pre- 
sented by  the  record. 

We  find  no  error  in  the  ruling  of  the  circuit  court,  and  its 
judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  hereby 
in  all  things  affirmed,  at  the  costs  of  the  appellant. 


— i*—  No.  7560. 

80     59 
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Supreme  Coubt. — Suhmisswn. — After  submission  of  a  cause  it  is  too  late  to 
object  that  the  co-parties  of  the  appellant  in  the  court  below  have  not 
joined  in  the  assignment  of  error  or  been  notified  under  the  statute. 

£j£CTMENT. — Damages. — Ileal  EstaUj  Action  to  Recover. — In  an  action  for 
the  recovery  of  real  estate,  without  actual  proof  of  the  possession  of  the 
defendant,  or  the  receipt  of  rents  by  him,  the  plaintiff  can  only  recover 
nominal  damages;  but,  where  the  necessary  proof  is  given,  the  recovery 
should  be  for  damages  until  the  rendition  of  judgment 

Same. — Merits. — Evidence. — Excessive  Damages. — In  such  case,  where  the  only 
evidence  upon  the  subject  is  that  the  defendant  received  $100  as  rent  of 
the  premises,  and  had  no  further  connection  with  the  possession,  an 
sessment  of  damages  in  the  sum  of  $500  is  excessive. 

From  the  Cass  Circuit  Court. 
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2).  B.  McGonnell,  for  appellants. 

D.  P.  Baldwin  and  M,  Winfidd^  for  appellee. 

Franklin,  C. — This  is  a  suit  by  appellee  against  appel- 
lants Jackson  Dobbins^  Loyal  A.'  Alford  and  Carrington  L. 
Alford,  in  ejectment  for  the  possession  of  a  town  lot  in  Lo- 
gansport,  and  for  damages  for  the  detention  thereof.  Issues 
were  formed  upon  the  complaint,  trial  by  the  court  and  a 
motion  for  a  new  trial  being  overruled,  with  an  exception  re- 
served, judgment  was  entered  for  appellee  for  possession  of 
the  premises  and  $510.25  damages. 

The  error  assigned  and  complained  of  in  this  court  is  the 
overruling  of  appellants'  motion  for  a  new  trial ;  and  the  rea- 
sons stated  and  insisted  upon  for  a  new  trial  are  that  the  find- 
ing was  not  sustained  by  the  evidence,  and  that  the  damages 
were  excessive. 

Appellee's  counsel  insist  that  the  assignment  of  errors  in  this 
case  is  insufficient ;  that  w^hile  the  judgment  below  was  jointly 
against  all  three  of  the  defendants,  the  assignment  of  errors  is 
only  made  by  one  (Jackson  Dobbins) ;  that  no  reason  is  given 
why  they  are  not  all  joined  in  the  assignment,  and  no  notice  of 
theappeal  has  been  served  upon  the  other  co-judgment  defend- 
ants ;  that  the  appeal,  for  these  reasons,  ought  to  be  dismissed. 

Had  a  motion  to  that  effect  been  made  before  the  submis- 
sion of  the  case,  it  would  doubtless  have  been  sustained,  or 
leave  given  to  perfect  the  assignment.  See  section  551  2  R.  S. 
1876,  p.  239 ;  Harlan  v.  Waison,  39  Ind.  393 ;  Rabb  v.  Qra- 
hamy  43  Ind.  1 ;  HeaUm  v.  Butler y  41  Ind.  143 ;  Bash  v.  Evans, 
41  Ind.  144;  Keller  y.  Boatman,  41  Ind.  277;  Hendricks  y. 
The  Staie,  ex  rd.,  73  Ind.  482. 

But  the  more  recent  cases  have  been  relaxing  the  rule  and 
holding  that  the  defect  may  be  waived  by  submitting  the  cause 
by  agreement  without  making  the  objection.  The  Peoples 
Savings  Bank,  dc,  v.  Finney,  63  Ind.  460 ;  Ridenour  v.  Beek- 
man,  68  Ind.  236 ;  Fidd  v.  Burton,  71  Ind.  380 ;  Truman  v. 
ScoU,  72  Ind.  258. 
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In  this  case  there  was  an  agreement  in  writing  filed  sub- 
mitting  the  cause^  dated  June  Ist^  1879. 

We  think  appellee  has  waived  the  objection  and  has  no  right 
now  to  have  a  dismissal  of  the  appeal  on  said  ground. 

The  only  points  made  by  appellants  in  their  brief  are  that 
the  evidence  does  not  sustain  the  amount  of  damages  assessed, 
and  that  the  damages  are  excessive. 

The  property  originally  belonged  to  the  Alfords ;  they  had 
made  a  fraudulent  deed  for  the  same  to  the  wife  of  one  of  them. 
Appellee,  on  the  9th  day  of  March,  1875,  bought  the  prop- 
erty at  a  sherifiF's  sale,  on  a  decree  setting  aside  said  fraudu- 
lent conveyance  and  ordering  the  property  sold  for  the  pay- 
ment of  Alford's  debts.  He  received  his  deed  for  the  same 
on  the  9th  day  of  March,  1876,  and  commenced  this  suit 
July  11th,  1876.  The  trial  was  had  December  10th,  1877. 
Appellant  Dobbins  purchased  the  property  at  sheriff's  sale 
on  decrees  of  foreclosure  of  some  mechanics'  liens,  and  re- 
ceived his  deed  therefor  July  11th,  1876,  the  same  day  that 
this  suit  was  commenced.  The  judgment  for  damages  for 
rents  was  jointly  against  all  the  defendants  for  $510.26. 

The  evidence  shows  that  the  Alfords  occupied  the  house 
situate  upon  the  lot ;  that  for  ten  months  prior  to  the  trial, 
the  Alfords  had  paid  Dobbins  $10  per  month  rent  for  his  in- 
terest in  ^he  property ;  that  the  rental  value  of  the  whole  prop- 
erty was  worth  $300  per  annum. 

Doubtless  upon  this  rental  value,  the  court  assessed  the 
damages  for  rents  against  all  the  defendants  from  the  date  of 
appellee's  purchase  to  the  day  of  the  trial. 

Under  section  597  of  the  code,  2  R.  S.  1876,  p.  252, "  Where 
the  defendant  makes  defence,  it  shall  not  be  necessary  to  prove 
him  in  possession  of  the  premises." 

In  the  case  of  Voltz  v.  Newhert,  17  Ind.  187,  it  was  held, 
when,  in  an  action  to  recover  the  possession  of  real  estate, 
the  defendant  appears  and  pleads  to  the  action,  his  possession 
of  the  land  is  admitted. 

While  it  is  true,  under  the  pleading,  the  plaintiff  could  re- 
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<X)ver  possession  of  the  premises  as  against  Dobbins  without 
any  proof  that  he  was  in  possession,  but  he  could  not,  without 
proof,  recover  more  than  nominal  damages.  The  statutory 
admission  arising  from  the  pleadings  only  extends  to  the 
time  of  the  bringing  of  the  suit,  and  can  not  be  construed  to 
mean  that  the  defendant  had  been  in  possession  for  any  length 
of  time  before  the  bringing  of  the  suit.  There  was  no  proof 
that  the  defendant  Dobbins  ever  occupied  the  premises,  or  that 
he  had  received  any  rents,  or  had,  in  any  way,  had  anything 
to  do  with  the  premises,  except  to  purchase  the  property  at 
sheriff's  sale,  until  he  received  his  deed  for  the  same;  and 
that  was  on  the  day  that  this  suit  was  commenced.  And  all 
the  damages  for  use  and  occupancy,  other  than  said  nominal 
damages,  that  he  could  under  any  circumstances,  from  this 
evidence,  be  held  liable  for,  accrued  after  the  bringing  of  the 
suit.  And  the  question  arises,  could  the  plaintiff  recover  such 
damages  in  this  action  ? 

After  the  adoption  of  the  fictitious  parties  of  John  Doe  and 
Richard  Roe,  the  common  law  rule  was,  that  the  plaintiff,  if 
successful  in  the  ejectment  suit,  could  only  recover  nominal 
damages.  And  the  real  party  in  interest  had  to  resort  to  an 
action  for  mesne  profits^  to  recover  the  rents  for  use  and  occu- 
pancy. Adams  Ejectment,  pp.  444,  445 ;  Tyler  Ejectment 
&  Adverse  Enjoyment,  p.  790. 

This  common  law  rule  has  been  changed  by  statutory  pro- 
visions in  a  number  of  the  states,  so  as  to  allow  a  recovery 
for  rents  in  the  ejectment  suit.  And  while  there  may  be  some 
conflict  between  the  rulings  of  the  courts  of  the  different 
States  in  relation  to  the  recovering  of  the  rents  that  may 
have  accrued  between  the  time  of  the  bringing  of  the  suit  and 
the  day  of  the  final  trial,  the  rule  appears  to  have  been  adopted 
in  this  state  that  the  rents  may  be  recovered 'up  to  the  time 
of  the  trial.  Pendergad  v.  MeCaslin,  2  Ind.  87.  This  was 
sltl  action  of  disseizin  under  the  old  statute,  having  the  pro- 
visions of  an  occupying  claimant  law  connected  therewith; 
and  in  which    it  was  held  by  the  court,  that  the  plaintifls 
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below  were  entitled  to  them  in  this,  or  in  another  suit  which 
ehould  be  brought  to  recover  them.  And  as  damages  for  waste 
and  cultivation  are  charged  against  the  occupying  claimant 
who  has  made  improvements,  up  to  the  rendition  of  the  judg- 
ment in  the  ejectment  suit,  which  bars  another  action  there- 
for, the  court  said:  "We  think  this  authorizes  their  re- 
covery up  to  the  rendition  of  the  judgment.*' 

The  provisions  of  our  present  statutes  upon  the  subjects  of 
ejectment  and  occupying  claimants,  although  embraced  in 
different  articles,  are  so  intimately  related  and  connected  in 
their  effects,  as  to  be  very  similar  to  the  old  statute,  and  they 
ought  to  be  construed  together  as  one  statute,  and  the  same 
rule  applied  in  relation  to  recovering  rents  up  to  the  rendi- 
tion of  judgment  in  the  ejectment  action.  This  avoids  a 
multiplicity  of  suits  and  works  no  injury  to  either  party* 
And  this  rule  is  not  without  analogies  in  the  practice.  In- 
terest is  recovered  up  to  the  rendition  of  the  judgment.  For 
personal  injuries,  damages  are  recovered,  not  only  up  to  the 
rendition  of  the  judgment,  but  for  all  time  in  the  future. 

There  is  no  question,  where  the  defendant  has  remained  in 
possession,  about  his  liability  for  the  rents  between  the  times 
of  the  commencement  of  the  action  and  the  rendition  of  the 
judgment,  and  there  is  no  good  reason  why  the  whole  matter 
should  not  be  settled  in  the  one  controversy  instead  of  the 
plaintiff's  being  driven  to  the  bringing  of  another  action. 

This  action  was  commenced  July  11th,  1876.  The  same 
day  appellant  received  his  deed.  The  judgment  was  rendered 
December  10th,  1877.  The  rental  value  of  the  property  was 
1(300  per  annum.  According  to  the  evidence,  Alford's  wife 
owned  one-third  of  the  property,  and  appellee  could  only  re- 
cover two-thirds  of  the  rent.  And  Dobbins'  liability  by  de- 
fending  the  suit,  for  nominal  damages,  would  not. make  him 
liable  for  the  whole  of  the  rents,  without  proof  that  he  had 
either  received  the  rents  or  occupied  the  premises  in  person 
or  by  tenants.  Under  the  evidence  the  reception  of  $100  rent 
for  ten  months  preceding  the  trial,  from  Alfords,  who  were  in 
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possession  all  the  time^  was  all  that  Dobbins  had  to  do  with  the 
use  and  occupancy  or  rents  of  the  premises.  The  assessment 
of  $510.25  damages  against  him  was  clearly  excessive,  and 
for  which  a  new  trial  ought  to  have  been  granted. 

•  The  court  erred  in  overruling  the  motion  for  a  new  trial, 
for  which  the  judgment  below  ought  to  be  reversed  as  to 
the  damages  against  Dobbins,  and  in  all  other  respects  affirmed. 
Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  reversed 
as  to  the  judgment  for  damages  against  Dobbins,  and  as  to  all 
other  matters  affirmed,  at  appellee's  costs.  And  that  the 
cause  be  remanded  to  the  court  below,  with  instructions  to 
grant  a  new  trial  as  to  the  damages  against  Dobbins,  and  for 
further  proceedings. 
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Lakdlobd  and  Tenant.— Xeaae.—iStahrfe  </  Frauds,— X  parol  lease  for       ^80   ^57 
an  indefinite  time,  with  possession  under  it,  is  a  tenancy  from  year  to 
year,  and  the  contract  is  not  within  the  statute  of  frauds. 

Verdictt. — Interrogatories  to  Jury, — I^ractiee, — The  court  may  properly  re- 
quire the  jury  to  answer  special  questions  of  fact  which  are  pertinent 
and  may  control  the  form  of  such  questions. 

Supreme  CJourt. — Practice. — Bill  of  Exceptions, — No  question  can  be  made 
in  the  Supreme  Court  as  to  the  ruling  of  the  lower  court  on  motions  to 
amend  pleadings  or  for  continuance  made  on  affidavits,  where  the  affi- 
davits are  not  in  the  record  by  bill  of  exceptions. 

Same. — Exceptions, — The  admission  of  evidence  can  not  be  questioned  in 
the  Supreme  Court  unless  exception  was  taken  to  the  ruling. 

Instructions  to  Jury. — Instructions  applicable  to  the  evidence  and  as 
favorable  to  the  party  complaining  of  them  as  the  law  will  admit,  are 
not  available  error. 

From  the  Jasper  Circuit  Court. 
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R,  S,  Dwiggins,  Z.  Dwiggins,  D.  E.  Straight  and  U.  Z. 
Wiley,  for  appellant. 

S.  P.  Thoinptioa,  D,  J.  Thompson,  M.  H.  Walker  and 

Smithy  for  appellees. 

BiCKNELL,  C.  C. — The  appellees  brought  this  suit  against 
the  appellant,  upon  a  written  lease  for  five  years  of  a  quarter 
section  of  land,  claiming  that  the  appellant  had  not  fulfilled 
his  covenants,  one  of  which  was  to  "plant  an  osage  orange 
hedge  fence  around  the  whole  tract  sufficient  to  turn  cattle, 
horses,  mules  and  asses."  The  first  two  paragraphs  of  the 
amended  complaint  stated  the  written  contract ;  the  other  two 
stated  occupation  by  consent  of  appellees  under  a  parol  con- 
tract. Demurrers  to  each  of  the  paragraphs  for  insufficiency 
of  facts,  etc.,  were  overruled. 

The  appellant  in  his  brief  admits  that  the  first  and  second 
paragraph?-'  were  good,  but  claims  that  the  third  and  fourth 
were  bad,  because  they  state  a  contract  not  to  be  performed 
within  a  year.  Both  these  paragraphs  state  that  the  appellant 
took  possession  by  consent  of  the  appellees  for  an  indefinite 
time;  they,  therefore,  allege  a  "general  tenancy."  BrovyrCs 
Adm'rsw' Bragg,  22  Ind.  122. 

All  "general  tenancies"  are  deemed  to  be  tenancies  from 
year  to  year.  2  R.  S.  1876,  p.  338,  section  2  ;  Burbank  v. 
Dyer,  54  Ind.  392 ;  Ross  v.  Schneider,  30  Ind.  423.  A  parol 
tenancy  from  year  to  year  for  an  indefinite  period  is,  with 
reference  to  its  extent,  a  lease  for  a  year  certain,  and  no  more. 
Schmitz  v.  Lauferty,  29  Ind.  400.  The  demurrers  to  the  third 
and  fourth  paragraphs  of  the  complaint  were,  therefore,  prop- 
erly overruled. 

The  appellant  answered  in  several  paragraphs.  The  prin- 
cipal questions  arise  upon  the  general  denial,  and  a  special  de- 
fence, denying,  under  oath,  the  execution  of  the  contract  set 
forth  in  the  complaint,  and  alleging  that  the  true  contract  had 
been  changed  since  its  execution,  without  the  appellant's 
knowledge  or  consent,  by  striking  out  the  word  "  or  "  between 
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the  words  "hedge"  and  "fence,"  so  as  to  require  "an  osage 
orange  hedge  fence  around  the  whole  tract,"  instead  of  "  an 
osage  orange  hedge  or  fence  around  the  whole  tract." 

Several  of  the  answers  were  demurred  to,  and  the  appellees 
assign  cross  errors  upon  the  overruling  of  such  demurrers, 
but  it  will  not  be  necessary  to  consider  the  cross  errors. 

The  appellees  replied  in  denial  of  the  special  defences. 

The  issues  were  tried  by  a  jury,  who  returned  a  verdict  and 
answers  to  interrogatories  as  follows :  "  We,  the  jury,  find  for 
the  plaintiffs,  and  assess  their  damages  at  $576. 

"  Question  1.  Did  the  defendant,  by  himself  and  tenants,  oc- 
cupy and  farm  the  northeast  quarter  of  section  21,  of  town- 
ship 26,  range  seven,  in  Benton  county,  Indiana,  from  March 
1st,  1872,  to  March  1st,  1877,  under  a  written  lease,  made  on 
February  24th,  1872,  between  Campbell  P.  Clark,  guardian 
of  the  minor  heirs  of  Lindsay  McMuUen,  deceased,  and  the 
defendant,  John  W.  Swan  ?    Answer.    Yes. 

"Question  2.  Is  the  exhibit  filed  with  the  first  and  second 
paragraphs  of  the  plaintiffs'  complaint  a  correct  copy  of  said 
lease  as  executed  by  said  parties  ?    Answer.     Yes. 

"Question  3.  Is  the  exhibit  filed  with  the  sixth  paragraph  of 
the  defendant's  answer,  and  copied  in  the  fourth  paragraph  of 
his  answer,  a  correct  copy  of  said  lease  as  executed  by  said 
parties  ?    Answer.     No. 

"Question  4.  When  said  contract  was  executed,  did  it  con- 
tain the  word  '  or '  between  the  words  '  hedge '  and  ^  fence '  ? 
Answer.    No. 

"Question  5.  If  question  4  is  answered  in  the  affirmative, 
the  jury  will  state  whether  said  word  *or'  was  erased  with 
the  knowledge  or  consent  of  Campbell  P.  Clark,  or  the  pres- 
ent plaintiffs,  or  with  the  knowledge  or  consent  of  the  de- 
fendant? Answer.  The  word  *  or' was  not  in  the  original 
contract. 

"Question  6.  Did  the  defendant,  during  the  occupancy  of 
said  land  by  himself  and  tenants,  between  March  1st,  1872,  and 
March  1st,  1877,  plant  an  osage  orange  hedge  fence  around  said 
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land,  sufficient  to  turn  cattle,  horses,  mules  and  asses?  An- 
swer.  No. 

"Question  7.  If  question  6  is  answered  in  the  negative,  the 
jury  will  state  what  an  osage  orange  hedge  fence  around  said 
land  sufficient  to  turn  cattle,  horses,  mules,  and  asses,  would 
have  been  worth  on  March  1st,  1877,  had  the  same  been 
around  said  land  ?    Answer.    $960. 

''Question  8.  If  question  6  is  answered  in  the  negative,  the 
jury  will  state  what  kind  of  an  osage  orange  hedge  fence  was 
around  or  partially  around  said  land  on  March  1st,  1877,  and 
whether  the  same  was  sufficient  to  turn  cattle,  horses,  mules  and 
asses  ?  Answer.  A  partial  fence  of  osage  orange,  partly  around 
said  land,  only  a  small  portion  of  which  would  turn  cattle, 
horses,  mules  and  asses,  and  not  worth  more  than  forty  per  cent 
of  the  estimated  value  according  to  answer  to  question  7. 

"Question  9.  The  jury  will  state  the  value  on  March  Ist, 
1877,  of  the  fence  described  in  their  answer  to  question  8? 
Answer.    $384. 

"Question  10.  Did  the  defendant  comply  with  said  written 
contract,  or  with  the  same  as  afterwards  modified,  respecting 
the  sowing  of  timothy  and  clover  on  said  land,  and  if  not,  in 
what  respect  did  he  feil  ?  The  jury  will  state  what  modifica- 
tion, if  any,  of  said  contract  was  made  respecting  the  timothy 
and  clover?  Answer.  The  defendant  complied  with  the  con- 
tract as  modified,  which  modification  released  defendant  from 
sowing  timothy  and  clover  on  more  than  about  seventeen  acres. 

"Question  11.  If  the  jury  state  in  answer  to  question  10, 
that  there  was  a  fiiilure  on  the  part  of  the  defendant  respect- 
ing the  sowing  of  clover  and  timothy  seed,  they  will  state 
what  damages  the  plaintiff  have  sustained  by  reason  of  such 
failure.  Answer.  The  plaintiffs  sustained  no  damage  on  ac- 
count of  the  modification  of  said  contract. 

"Question  12.  Has  there  been  any  settlement  between  the 
plaintiff  Clark  and  the  defendant  in  relation  to  the  osage 
orange  hedge  fence  ?  If  so,  how  did  they  settle  the  same  ? 
and  has  the  defendant  complied  with  the  terms  of  said  settle- 
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ment  as  to  said  hedge  fence  ?     Answer.    There  was  no  set- 
tlement/* 

The  defendant  moved  for  a  new  trial  for  the  following  causes, 
to  wit : 

1.  The  court  erred  in.  permitting  the  plaintiffs  to  amend 
their  complaint  after  issues  joined. 

2.  The  court  erred  in  overruling  defendant's  motion  for  a 
continuance. 

3.  The  court  erred  in  permitting  the  plaintiffs  to  introduce 
evidence  of  the  value  of  the  rents  of  said  land,  for  the  years 
1873, 1874, 1875  and  1876,  over  the  objection  of  the  defendant. 

4.  The  court  erred  in  giving  to  the  jury,  at  the  request  of 
the  plaintiff,  instructions  one,  three,  four,  five,  six  and  seven, 
and  in  giving  each  of  said  instructions. 

5.  The  court  erred  in  giving  to  the  jury,  of  its  own  motion, 
instructions  from  one  to  six,  inclusive,  and  in  giving  each  of 
said  instructions. 

6.  The  court  erred  in  addressing  interrogatories  Nos.  5,  6, 
7,  8,  9  and  12  to  the  jury,  and  in  requiring  the  jury  to  answer 
the  same. 

7.  The  verdict  is  not  sustained  by  sufficient  evidence. 

8.  The  verdict  is  contrary  to  law. 

9.  The  verdict  is  contrary  to  the  evidence. 

10.  The  damages  assessed  are  excessive. 

11.  The  verdict  of  the  jury  is  inconsistent  with  the  answers 
of  the  jury  to  the  interrogatories. 

The  motion  for  a  new  trial  was  overruled.  The  defendant's 
motion  in  arrest  of  judgment  was  overruled,  and  judgment  was 
rendered  upon  the  verdict.  The  defendant  appealed.  He  as- 
signs errors  as  follows : 

1.  In  overruling  the  demurrers  to  each  paragraph  of  the 
complaint. 

2.  In  giving  instructions  Nos.  1,  3,  4,  5, 6  and  7,  asked  for 
by  the  plaintiff,  and  in  giving  each  of  them. 

3.  In  giving  each  of  the  instructions  Nos.  1,  2,  3,  4,  5  and 
6,  of  the  court's  own  motion. 
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4.  In  overruling  the  appellant's  motion  for  a  new  trial. 

5.  In  overruling  the  appellant's  motion  in  arrest  of  judg- 
ment. 

The  fifth  error  assigned  is  not  alluded  to  in  the  appellant's 
brief,  and  is  therefore  regarded  as  waived. 

The  second  and'third  errors  assigned  belong  properly  to 
the  motion  for  a  new  trial  and  are  assigned  as  causes  for  a  new 
trial.  Berlin  v.  Oglesbee,  65  Ind.  308 ;  Kentw  Lawson,  12  Ind^ 
675 ;  Smith  v.  Allen,  16  Ind.  316. 

The  first  error  assigned  has  already  been  considered. 

The  fourth  error  assigned  is  overruling  the  motion  for  a 
new  trial. 

The  seventh,  eighth,  ninth,  tenth  and  eleventh  causes  for  a 
new  trial  call  in  question  the  sufficiency  of  the  evidence  to 
support  the  verdict.  The  appellant,  in  his  brief,  says  upon 
these  causes,  "We  will  simply  say  that  we  think  the  evidence 
that  the  word  'or'  was  in  the  contract  when  it  was  executed^ 
is  overwhelming."  ^  There  was,  however,  evidence  tending  to 
support  the  verdict,  and  when  that  is  the  case,  this  court  will 
not  set  the  verdict  aside  upon  the  evidence.  Cosby  v.  Ander- 
son, 74  Ind.  600. 

The  third  cause  for  a  new  trial  is  not  sustained  by  any  ex- 
ception ;  therefore,  it  presents  no  question  for  consideration. 

As  to  the  first  and  second  causes  for  a  ncAV  trial,  the  affida- 
vits in  reference  to  the  amendment  of  the  complaint,  and  the 
refusal  to  grant  a  continuance  are  not  of  themselves  parts  of 
the  record,  and  they  are  not  made  so  by  a  bill  of  exceptions ; 
hence,  no  question  is  presented  in  reference  thereto.  Cochran 
V.  Dodd,  16  Ind.  476 ;  Blizzard  v.  Phebus,  35  Ind.  284. 

The  fourth  and  fifth  causes  for  a  new  trial  allege  error  in 
the  instructions  given  by  the  court  of  its  own  motion,  and  in 
the  instructions  given  by  the  court  at  the  request  of  the  ap- 
pellees. There  is  no  error  in  any  of  these  instructions  of  which 
the  appellant  can  justly  complain.  The  appellant's  objection 
that  the  instructions  were  not  warranted  by  the  testimony,  can 
not  be  sustained ;  they  were  as  favorable  for  the  appellant  as 
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he  could  reasonably  expect.  The  only  remaining  cause  for  a 
new  trial  is  the  sixth,  which  is  an  objection  to  the  interroga- 
tories Nos.  5,  6,  7,  8,  9  and  12.  No  objection  appears  to  have 
been  made  to  these  interrogatories  when  they  were  propound- 
ed, nor  to  the  answers  thereto  when  they  were  returned.  The 
court  may  control  the  form  of  such  questions,  and  the  manner 
of  propounding  them,  and  need  not  require  them  to  be  an- 
swered in  the  form  prepared  by  counsel.  AUen  v.  Davison^ 
16  Ind.  416.  The  court  committed  no  error  in  this  respect; 
the  interrogatories  were  warranted  by  the  evidence,  and  the 
answers  thereto  sustained  the  general  verdict.  The  judgment 
of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered  by  the  court  on  the 
foregoing  opinion,  that  the  judgment  of  the  court  below  be  and 
it  is  hereby  in  all  things  affirmed  at  the  costs  of  the  appellant. 
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Public  Ditch. — AssessmerUs, — Judgment. — Injunction, — County  Commissionen.  ^   "gg, 

— Jurisdiction. — A  complaint  to  enjoin  the  collection  of  assessments  for        ^   *^. 
a  public  ditch  constitutes  an  indirect  attack  upon  the  proceedings  and        j^^^ 
judgment  of  the  board  of  commissioners.     In  this  case  the  alleged  de- 
fects (for  which  see  opinion)  do  not  a£fect  the  jurisdiction,  and  furnish 
no  ground  for  an  injunction. 

Judgment. — Collateral  Attack. — The  proceedings,  orders  and  judgments  of 
inferior  courts  can  not  be  assailed  collaterally  on  account  of  mere  errors 
or  irregularities. 

Jurisdiction. — Pretumptlons. — If  it  appear  affirmatively  that,  in  reference 
to  the  proceeding,  which  is  brought  into  question,  the  tribunal  had  juris- 
diction by  law  of  the  subject-matter,,  and  had  lawfully  acquired  juris- 
diction of  the  parties,  the  same  presumptions  will  be  indulged  in  favor  of 
the  proceedings  had  as  if  the  court  were  one  of  general  powers.  And  the 
verity  of  these  presumptions  can  not  be  questioned  collaterally. 

From  the  Allen  Superior  Court. 
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A.  ZoUarSf  for  appellants. 

/.  Q.  Siratton  and  jB.  StraUon,  for  appellees. 

Woods,  J. — The  appellees  sued  the  appellants,  as  the  au- 
ditor and  treasurer,  respectively,  of  Allen  county,  to  enjoin 
the  collection  of  certain  assessments  made  in  aid  of  the  con- 
struction of  a  public  ditch. 

The  appellants  have  assigned  error  upon  the  overruling  of 
their  demurrer,  for  want  of  facts,  to  the  complaint ;  and  this 
presents  the  only  question  which  it  is  necessary  to  consider. 

The  complaint  purports  to  contain  and  set  out  a  complete 
transcript  of  the  proceedings  before  the  board  of  commission- 
ers concerning  the  ditch  and  assessments,  and  specifies  the 
£)llowing  objections  thereto : 

1.  That  the  petition  set  forth  in  the  record  is  insufficient 
to  give  the  board  jurisdiction  over  the  subject-matter,  or  to 
authorize  them  to  act  in  the  matter,  because  it  does  not  appear 
on  the  face  of  the  petition,  that  the  persons  who  signed  the 
same  were  owners  of  lands  to  be  affected  by  the  construction 
of  the  proposed  ditch,  and  for  the  further  reasons,  that  the 
petition  does  not  contain  any  sufficient  description  of  the 
route,  and  terminus  of  the  ditch. 

2.  That  the  board  had  no  authority  to  appoint  viewers,  or 
to  proceed,  for  the  reason  that  the  board  did  not  hear  proof 
as  to  whether  the  petitioners  were  owners  of  lands  to  be 
affected  by  the  proposed  ditch,  and  did  not  in  any  manner 
ascertain  said  &cts,  or  cause  them  to  appear  of  record  in  the 
matter. 

3.  That  the  viewers  acted  without  authority,  for  the  reason 
that  the  warrant  issued  to  them  by  the  auditor  did  not  contain 
a  certified  copy  of  the  petition,  or  order  of  the  board  ap- 
pointing them,  or  any  copy  of  said  petition,  or  order. 

4.  That  the  warrant  issued  to  the  viewers  was  insufficient 
and  void,  for  the  reason  that  it  did  not  contain  a  sufficient 
>description  of  the  beginning,  route  and  terminus  of  the  pro- 
posed ditch,  or  of  the  lands  and  premises  to  be  affected  thereby. 
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5.  That  the  report  of  the  viewers  is  insufficient  to  authorize 
any  further  proceedings,  for  the  reason  that  it  contains  no 
description  of  the  beginning,  route  and  terminus  of  the  ditch 
as  located  by  them,  and  no  description  or  designation  what- 
ever as  to  where  they  located  the  ditch,  and  no  description  of 
the  premises  through  which  the  ditch  was  to  be  constructed ; 
because  it  does  not  contain  any  description  of  the  beginning, 
route  and  terminus  of  the  ditch,  nor  a  sufficient  description 
of  the  county  road  to  be  affected  by  the  ditch;  and  for  the 
reason  that  it  does  not  locate  any  flood-gates,  water-ways, 
bridges  or  farm-crossings,  that  might  be  constructed  over  the 
ditch  by  owners  of  land,  and  does  not  determine  whether  any 
such  gates,  etc.,  are  necessary. 

6.  That  the  notice  given  by  the  auditor  is  insufficient  to 
give  the  board  jurisdiction  over  the  persons  of  the  plaintiffs, 
and  others,  whose  lands  would  be  affected,  for  the  reason  that 
it  does  not  contain  a  description  of  the  beginning,  course,  di- 
rection and  terminus  of  the  ditch  as  located  by  said  viewers, 
but  only  copies  the  petition ;  that  it  does  not  show  that  the 
viewers  located  the  ditch,  and  that  fact  nowhere  appears  on 
the  face  of  the  proceedings;  and  because  it  did  not  contain 
the  names  of  the  owners  of  land  to  be  affected  by  the  construc- 
tion of  the  ditch,  but  sets  forth  the  names  of  several  of  said 
persons,  whose  lands  are  attempted  to  be  described  and  as- 
sessed for  the  construction  of  said  ditch,  by  initials. 

7.  That  the  notice  does  not  contain  a  sufficient  description 
of  the  public  highway  assessed  for  the  construction  of  the 
ditch. 

8.  That  the  final  order  and  judgment  locating  the  ditch,  is 
illegal,  null  and  void,  by  reason  of  the  facts  aforesaid ;  and 
for  the  further  reason,  that  the  board  of  commissioners  did 
not  hear  proof  that  the  viewers  appointed  in  the  matter  were 
at  the  time  of  their  appointment  and  acting,  or  at  any  time 
aftertheir  appointment,  resident  freeholders  and  householders 
of  the  county,  and  not  interested  in  the  construction  of  the 
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ditch,  and  not  of  kin  to  the  parties  interested,  and  the  board  did 
not  hear  evidence  as  to  said  facts,  nor  cause  the  same  to  ap- 
pear of  record. 

9.  That  the  final  order,  and  all  proceedings  preceding  it 
are  illegal  and  void,  for  the  reason  that  the  board  of  commis- 
sioners heard  no  evidence  as  to  whether  the  ditch  was  a  nec- 
essary work,  and  conducive  to  public  health,  or  6f  public 
benefit,  or  utility,  and  that  the  board  did  not  ascertain  said 
fiicts,  nor  adjudge  them  to  be  true;  and  the  record  does  not 
show  affirmatively,  that  said  facts  were  so  found  by  the  board. 

10.  That  the  ditch,  attempted  to  be  described,  in  the  peti- 
tion, was  intended  to  empty  into  another  public  ditch,  which 
had  not  been  constructed,  and  after  the  filing  of  the  petition 
for  the  ditch  in  question,  an  appeal  was  taken  from  the  pro- 
ceedings to  open  the  other  ditch,  and,  on  the  appeal,  the  pro- 
ceedings in  relation  thereto  were  dismissed,  and  that  ditch, 
has  never  been  constructed;  and  if  the  ditch  in  question 
should  be  constructed,  it  would  have  no  outlet,  and  would 
cause  water  to  flow  upon  the  lands  of  appellees,  to  their  dam- 
age, and  would  be  no  benefit  to  anyone. 

This  complaint  is  clearly  bad.  It  involves  a  collateral  at- 
tack upon  the  proceedings  and  judgment  of  the  board  of  com- 
missioners, in  a  matter  where  by  law  the  board  might  have 
,  jurisdiction ;  and  the  objections  stated  in  the  complaint  are 
not  such  as  affect  the  validity  of  the  proceedings,  but  at  most 
are  mere  errors  and  irregularities,  which  might  have  been 
made  the  grounds  for  an  appeal,  but  furnish  no  support  to  an 
application  for  an  injunction. 

It  has  been  often  decided  bv  this  court  and  must  now  be 
regarded  as  firmly  settled  that  the  proceedings,  orders  and 
judgments  of  inferior  courts  can  not  be  assailed  in  a  collat- 
eral way  on  account  of  errors  and  irregularities  merely ;  and 
that  if  it  appears  affirmatively  that  in  reference  to  the  pro- 
ceedings and  judgment  brought  into  question,  the  tribunal  had 
jurisdiction  by  law  of  the  subject-matter,  and  had  according 
to  law  acquired  jurisdiction  of  the  parties  concerned,  the 
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same  presumptions  will  be  indulged  in  favor  of  the  proceed- 
ings had,  as  if  the  court  had  been  one  of  general  powers ; 
and  the  verity  of  these  presumptions  can  not  be  questioned 
collaterally.  Stoddard  v.  Johiisariy  75  Ind.  20,  and  cases  cited ; 
Hume  v.  Little  Flat  Rock  Draining  J[ss*n,  72  Ind.  499 ;  Goddard 
V.  Stockman,  74  Ind.  400 ;  Mullikin  v.  The  City  of  Bloomingtony 
72  Ind.  161 ;  3Iiller  v.  Porter,  71  Ind.  521 ;  Porter  v.  Stout,  73 
Ind.  3 ;  Houk  v.  Barthold,  73  Ind.  21 ;  Featherston  v.  SmaU, 
77  Ind.  143 ;  The  Board,  etc.,  v.  HaU,  70  Ind.  469. 

In-  these  cases  and  cases  cited  therein,  most  of  the  exact 
questions  presented  in  this  record,  and  the  principle  which 
controls  all  of  them,  have  been  decided. 

The  judgment  is  reversed,  with  costs,  and  with  instruction 
to  sustain  the  demurrer  to.  the  complaint. 

Petition  for  a  rehearing  overruled. 


No.  9010. 

Waymire  et  al.  v.  The  State,  ex  rel.  Nichol. 

Constable. —  Execution, — Levy. —  A  constable  who  levies  upon  personal 
property  by  virtue  of  an  execution  issued  by  a  justice,  must  dispose  of 
such  property  according  to  law.  If  he  wastes  it  or  negligently  and 
wrongfully  permits  it  to  be  withdrawn  from  the  levy  and  it  is  lost  to  the 
execution  plaintiff,  he  and  his  sureties  are  liable  to  the  extent  of  the 
value  of  the  property  seized  under  the  writ. 

Same. -^Q^ia/  Bondf  Breach  (tf. — Complaint — In  an  action  upon  the  official 
bond  of  a  constable,  it  is  sufficient  if  the  facts  stated  show,  prima /oote,  a 
liability ;  and  where  the  complaint  shows  a  levy  upon  sufficient  per- 
sonal property  to  satisfy  the  judgment,  and  a  breach  of  duty  in  failing 
to  advertise  and  sell,  it  is  not  necessary  to  also  aver  that  the  debtor  did 
not  have  other  property  out  of  which  the  judgment  could  have  been  made. 

Same. — Return  on  Execulioti, — Evidence, — A  constable's  return  upon  an  ex- 
ecution is  not  conclusive  in  an  action  against  him  for  a  breach  of  of- 
ficial  duty,  and  evidence  in  contradiction  thereof  is  admissible. 

Same. — Amendment  of  Return. — An  officer  may  amend  his  return  under  the 
sanction  of  the  court,  and  the  fact  that  it  was  so  amended  does  not  de- 
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tract  from  its  force  as  evidence;  and  it  is  immaterial  upon  what  part  of 
the  writ  the  return  of  a  constable  is  written ;  it  may  be  upon  a  separate 
paper,  properly  identified  and  attached  to  the  writ. 
Same. — Record  of  Bond. — Evidence, — The  record  of  the  official  bond  of  a 
constable  is  admissible  in  evidence. 

From  the  Madison  Circuit  Court. 

C.  L.  Henry  and  W,  8.  Diven,  for  appellants. 
M.  S.  Robhison  and  J,  W.  Loveti,  for  appellee. 

Elliott,  C.  J. — It  is  the  duty  of  a  constable  who  receives 
an  execution  issued  by  a  justice  of  the  peace,  and  levies  it 
upon  personal  property,  to  dispose  of  the  property  levied  upon 
according  to  law.  If  he  wastes  the  property,  or  if  he  negli- 
gently and  wrongfully  permits  it  to  be  withdrawn  from  the 
levy  and  lost  to  the  execution  plaintiff,  he  and  his  sureties  are 
liable  to  the  extent  of  the  value  of  the  property  seized  under 
the  writ. 

In  declaring  upon  an  official  bond  the  relator  is  not 
bound  to  anticipate  defences.  It  is  sufficient  if  the  facts  stated 
create  a  prima  facie  liability.  Where  the  relator  shows  the 
issuing  and  delivery  to  the  officer  of  a  proper  writ,  a  levy 
thereunder  and  a  negligent  omission  of  duty  after  levy  made, 
he  states  a  case  entitling  him  to  recover  upon  the  bond  of  the 
officer.  Matters  in  excuse  or  justification  must  come  by  way 
of  defence. 

Where,  as  in  the  present  case,  the  complaint  shows  a  levy 
upon  sufficient  personal  property  to  satisfy  the  judgment,  and 
a  breach  of  duty  in  failing  to  advertise  and  sell,  it  is  not  nec- 
essary to  also  show  that  the  debtor  did  not  have  other  prop- 
erty out  of  which  the  judgment  could  have  been  made. 

An  officer's  return  is  in  many  cases  conclusive,  and  evidence 
in  contradiction  is  not  admissible.  But  it  is  not  every  case 
where  the  return  is  conclusive.  It  is  not  so  in  an  actiqn 
against  the  officer  for  a  breach  of  duty.  If  it  were,  then  all 
an  officer  need  do  to  shield  himself  from  liability  would  be  to 
make  a  false  return.  If  the  rule  for  which  appellants  contend 
were  adopted,  a  sheriff  or  a  constable  might  collect  money  on 
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an  execution^  make  a  return  that  none  had  been  collected,  and 
when  sued  interpose^  as  a  bar  to  the  action,  his  return.  The 
law  is  not  justly  subject  to  the  reproach  of  tolerating  any  such  a 
doctrine.  Evidence  may  be  given  in  actions  against  an  officer 
to  show  the  truth,  no  matter  what  may  be  stated  in  his  return. 

The  appellants  are  in  error  in  asserting  that  the  evidence 
fiiils  to  support  the  allegation*of  the  complaint,  that  there  was 
a  levy  by  the  constable.  The  return  shows  this  fact,  and,  as 
against  the  officer  by  whom  it  was  made,  this  is  as  strong  evi- 
dence as  could  well  be  adduced.  At  all  events,  it  is  abun- 
dantly sufficient  to  sustain  the  finding  upon  this  point. 

The  fact  that  the  levy  is  shown  by  an  amendment  to  the 
return  does  not  detract  from  the  force  of  the  evidence.  An 
officer  may  amend  his  return  under  the  sanction  of  the  court. 
Dwiggina  v.  Cook,  71  Ind.  579.  The  return  as  amended  is 
the  effective  one,  for  it  is  presumed  to  have  been  amended  in 
order  to  correctly  exhibit  the  proceedings  of  the  officer. 

It  is  not  material  on  what  part  of  the  writ  the  return  is 
written.  It  is  sufficient  if  written  upon  a  separate  sheet  of 
paper  and  properly  identified  and  attached  to  the  writ.  No 
great  formality  is  required  in  constable's  returns. 

The  record  of  the  official  bond  of  the  constable  was  admis- 
sible in  evidence.  The  statute  declares  that  such  bonds  shall 
be  recorded,  and  "  such  record,  or  a  copy  thereof,  shall  have  the 
same  effect  in  evidence  as  the  original."  1  B.  S.  1876,  p.  189. 

Judgment  affirmed. 


No.  8559. 
McIlvain  r.  The  State,  ex  rel.  Emery. 

SuPBEME  CJoxJRT. — Instructions, — Record. — The  Supreme  Court  will  not  say 
there  was  error  in  refusing  to  give  correct  instructions  to  the  jury,  unless 
the  record  shows  afErmatively  that  they  were  not  embraced  in  the  in- 
stmctions  which  were  giyen. 
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Practice. — Interrogatoriea. —  Verdict. — It  is  not  proper  to  require  the  jury 
to  answer  interrogatories,  except  on  condition  that  they  find  a  general 
verdict. 

Bastardy. — Evidence. — In  a  prosecution  for  bastardy,  it  is  competent  for 
the  State  to  prove  that  the  defendant,  upon  being  informed  of  the  preg- 
nancy of  the  relatrix,  procured  for  her  medicine  to  cause  an  abortion. 

Same. —  Witness. — Impeachment. — It  is  not  error  to  refuse  to  permit  a  witness 
to  be  questioned,  on  cross-ezaminatipn,  as  to  a  statement  made  by  a  wit- 
ness inconsistent  with  his  evidence  in  chief,  unless  the  time  and  place 
of  the  statement  be  given. 

Practice. — Evidence. — Record. — Supreme  Court. — No  question  can  be  made 
in  the  Supreme  Court  upon  the  refusal  of  a  motion  to  strike  out  evidence, 
unless  the  record  show  the  reasons  assigned  below  for  the  motion. 

Same. — Admission  of  Evidence. — The  admission  of  evidence  over  objection 
is  not  available  error,  unless  the  record  show  the  ground  given  below  in 
support  of  the  objection,  and  no  other  reason  will  be  examined  by  the 
Supreme  Court. 

Same. — Immaterial  Evidence. — Where  a  question  seems^  in  view  of  the  evi- 
dence already  in,  to  call  for  immaterial  evidence,  and  no  statement  of 
its  purpose  is  made,  there  is  no  error  in  refusing  it. 

New  Trial. — Bastardy. — Amount  of  Judgment. — That  the  amount  adjudged 
to  be  paid  by  the  defendant  in  bastardy  is  excessive,  is  no  reason  for  a 
new  trial. 

From  the  Marion  Circuit  Court, 

F.  M.  Wright  and  W.  H.  MartZy  for  appellant. 
W.  W.  Woollen,  for  appellee. 

NiBLACK,  J.— On  the  18th  day  of  October,  1879,  Phoebe 
A.  Emery,  an  unmarried  woman,  filed  a  complaint  before  a 
justice  of  the  peace  of  Marion  county  alleging  that  she  was 
pregnant  with  a  bastard  child,  and  charging  that  Charles  F. 
Mcllvain  was  the  father  of  such  child.  Mcllvain  was  arrested 
upon  the  charge  thus  made  against  him  and  taken  before  the 
justice.  Upon  a  hearing  the  justice  required  him  to  appear 
in  the  circuit  court  to  further  answer  the  complaint  of  the 
relatrix.  In  the  circuit  court  a  jury  returned  a  verdict  finding 
that  the  relatrix  was  pregnant  with  a  bastard  child  and  that 
Mcllvain  was  the  father  of  such  child.  Mcllvain  moved  for 
a  new  trial,  assigning  a  great  number  of  causes,  but  his  motion 
was  overruled.     The  court  thereupon  adjudged  Mcllvain  to 
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be  the  father  of  such  child,  and  that  he  should  stand  charged 
with  the  maintenance  and  education  thereof,  ordering  him  to 
pay  to  the  relatrix  for  such  maintenance  and  education  the 
£um  of  $750  in  certain  si>ecified  annual  paymenb^,  and  that 
he  stand  committed  until  said  sum  of  money  should  be  either 
paid  or  replevied. 

Mcllvain  has  appealed,  and  assigned  error  upon  the  over- 
ruling of  his  motion  for  a  new  trial. 

The  court  refused  to  give  two  instructions  asked  for  by  the 
appellant,  and  that  was  assigned  as  one  of  the  causes  for  a  new 
trial,  and  is  urged  here  as  a  reason  for  a  reversal  of  the  judg- 
ment. 

The  record  informs  us,  that,  after  the  argument  was  con- 
-cluded,  instructions  were  given  by  the  court  to  the  jury,  but 
the  instructions  given  by  the  court  are  not  in  the  record. 

It  may  have  been  that  the  instructions  which  were  given, 
-covered  all  the  matters  embraced  in  the  instructions  asked  for 
by  the  appellant,  and  that  it  was  for  that  reason  the  court  re- 
fused to  give  the  last  named  instructions.  If  so,  there  was 
no  error  in  refusing  to  give  the  instructions  prayed  for  by  the 
appellant,  however  correct  they  may  have  been  as  abstract 
propositions  of  law. 

At  all  events,  without  the  instructions  given  by  the  court 
before  us,  we  are  not  authorized  to  hold  that  the  instructions 
not  given  were  erroneously  refused.  Myers  v.  Murphy,  60  Ind. 
282 ;  Coryell  v.  Stone,  62  Ind.  307 ;  Smith  v.  Kyler,  74  Ind.  575. 

At  the  conclusion  of  the  argument,  and  before  the  jury  re- 
tired, the  appellant  asked  the  court  to  submit  certain  inter- 
rogatories to  the  jury  to  be  answered  by  them ;  but  the  court 
refused  to  submit  such  interrogatories  to  the  jury, and  this  was 
also  assigned  as  a  cause  for  a  new  trial.  The  motion  of  appel- 
lant was  that  the  court  should  require  the  jury  to  answer  the 
interrogatories  absolutely,  and  not  conditionally  upon  the 
event  of  their  return  of  a  general  verdict. 

There  was  no  error  in  refusing  to  submit  such  unconditional 
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4.  In  overruling  the  appellant's  motion  for  a  new  trial. 

5.  In  overruling  the  appellant's  motion  in  arrest  of  judg- 
ment. 

The  fifth  error  assigned  is  not  alluded  to  in  the  appellant's 
brief,  and  is  therefore  regarded  as  ^vaived. 

The  second  and'third  errors  assigned  belong  properly  to 
the  motion  for  a  new  trial  and  are  assigned  as  causes  for  a  new 
trial.  Berlin  v.  Oglesbee,  65  Ind.  308 ;  Kent  v.  Lawson,  12  Ind» 
675;  Smith  v.  Allen,  16  Ind.  316. 

The  first  error  assigned  has  already  been  considered. 

The  fourth  error  assigned  is  overruling  the  motion  for  a 
new  trial. 

The  seventh,  eighth,  ninth,  tenth  and  eleventh  causes  for  a 
new  trial  call  in  question  the  sufficiency  of  the  evidence  to 
support  the  verdict.  The  appellant,  in  his  brief,  says  upon 
these  causes,  "  We  will  simply  say  that  we  think  the  evidence 
that  the  word  'or'  was  in  the  contract  when  it  was  executed^ 
is  overwhelming."  ^  There  was,  however,  evidence  tending  to 
support  the  verdict,  and  when  that  is  the  case,  this  court  will 
not  set  the  verdict  aside  upon  the  evidence.  Cosby  v.  Ander- 
son,  74  Ind.  600. 

The  third  cause  for  a  new  trial  is  not  sustained  by  any  ex- 
ception ;  therefore,  it  presents  no  question  for  consideration. 

As  to  the  first  and  second  causes  for  a  new  trial,  the  affida- 
vits in  reference  to  the  amendment  of  the  complaint,  and  the 
refusal  to  grant  a  continuance  are  not  of  themselves  parts  of 
the  record,  and  they  are  not  made  so  by  a  bill  of  exceptions ; 
hence,  no  question  is  presented  in  reference  thereto.  Cochran 
V.  Dodd,  16  Ind.  476 ;  Blizzard  v.  Phebvs,  35  Ind.  284. 

The  fourth  and  fifth  causes  for  a  new  trial  allege  error  in 
the  instructions  given  by  the  court  of  its  own  motion,  and  in 
the  instructions  given  by  the  court  at  the  request  of  the  ap- 
pellees. There  is  no  error  in  any  of  these  instructions  of  which 
the  appellant  can  justly  complain.  The  appellant's  objection 
that  the  instructions  were  not  warranted  by  the  testimony,  can 
not  be  sustained ;  they  were  as  favorable  for  the  appellant  as 
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he  could  reasonably  expect.  The  only  remaining  cause  for  a 
new  trial  is  the  sixth,  which  is  an  objection  to  the  interroga- 
tories Nos.  5,  6,  7,  8,  9  and  12.  No  objection  appears  to  have 
been  made  to  these  interrogatories  when  they  were  propound- 
ed, nor  to  the  answers  thereto  when  they  were  returned.  The 
court  may  control  the  form  of  such  questions,  and  the  manner 
of  propounding  them,  and  need  not  require  them  to  be  an- 
swered in  the  form  prepared  by  counsel.  Allen  v.  Davison, 
16  Ind.  416.  The  court  committed  no  error  in  this  respect; 
the  interrogatories  were  warranted  by  the  evidence,  and  the 
answers  thereto  sustained  the  general  verdict.  The  judgment 
of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered  by  the  court  on  the 
foregoing  opinion,  that  the  judgment  of  the  court  below  be  and 
it  is  hereby  in  all  things  affirmed  at  the  costs  of  the  appellant. 


No.  9560. 

Argo  et  al.  v.  Barthand  et  al. 

Public  Ditch. — Assesamenia. — Judgment, — Injunction. — County  Commiasionen, 
— Jurisdiction, — A  complaint  to  enjoin  the  collection  of  assessments  for 
a  public  ditch  constitutes  an  indirect  attack  upon  the  proceedings  and 
judgment  of  the  board  of  commissioners.  In  this  case  the  alleged  de- 
fects (for  which  see  opinion)  do  not  affect  the  jurisdiction,  and  furnish 
no  ground  for  an  injunction. 

Judgment. — Collateral  Attack, — The  proceedings,  orders  and  judgments  of 
inferior  courts  can  not  be  assailed  collaterally  on  account  of  mere  errors 
or  irregularities. 

Jurisdiction. — Presumptums. — If  it  appear  affirmatively  that,  in  reference 
to  the  proceeding,  which  is  brought  into  question,  the  tribunal  had  juris- 
diction by  law  of  the  subject-matter,,  and  had  lawfully  acquired  juris- 
diction of  the  parties,  the  same  presumptions  will  be  indulged  in  favor  of 
the  proceedings  had  as  if  the  court  were  one  of  general  powers.  And  the 
verity  of  these  presumptions  can  not  be  questioned  collaterally. 

From  the  Allen  Superior  Court. 
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No  statement  was  made  to  the  court  as  to  the  purpose  for 
which  that  question  was  proposed,  and  it  appears  to  us  to  have 
been,  prima  fcicie,  an  immaterial  question. 

One  of  the  causes  asvsigned  for  a  new  trial  was,  that  the 
amount  which  the  court  required  the  appellant  to  pay  the  re- 
latrix  for  the  maintenance  and  education  of  her  child  was  ex- 
cessive,  and  the  appellant  argues  with  great  earnestness,  that  a 
new  trial  ought  to  have  been  granted  for  that  cause,  if  for  no 
other. 

In  the  first  place,  no  exception  was  taken  to  the  decision  of 
the  court  fixing  the  amount  to  be  paid  by  the  appellant  to  the 
relatrix,  and  hence  no  question  was  reserved  upon  that  de- 
cision. In  the  next  place  the  fixing  of  the  amount  to  be  so 
paid  was  not  a  matter  occurring  at  the  trial,  but  a  part  of  the 
proceedings  and  judgment  of  the  court,  after  the  trial  had  been 
concluded,  and  a  verdict  returned  by  the  jury.  However  ex- 
cessive, therefore,  the  amount  required  to  be  paid  may  have 
been,  the  decision  fixing  the  amount  afforded  no  cause  for  a 
new  trial. 

What  we  have  said  practically  disposes  of  all  questions 
discussed  by  counsel,  and  no  sufficient  reason  has  been  shown 
for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


No.  8916. 

—^  KiTCH   V.   SCHOENELL  ET  AL. 

— —         Pbactice. — Failure  of  Evidence. — Supreme  Court. — As  a  rule,  the  Supreme 
147   118  Court  will  not  disturb  the  verdict  of  a  jury  or  the  finding  of  a  trial 

court,  upon  the  mere  weight  of  the  evidence ;  but  where  there  is  no  evi- 
dence in  the  record  tending  to  sustain  the  verdict  or  finding,  upon  the 
real  question  in  issue,  the  judgment  below  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

From  the  Huntington  Circuit  Court. 
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J.  C.  Branyan,  C.  W,  WcUkiTis  and  M.  L.  Spencer,  for  ap- 
pellant. 

HowK,  J. — In  this  case,  the  appellant,  as  the  payee,  sued 
the  appellees,  as  the  makers,  of  a  promissory  note,  for  the  sum 
of  $55,  dated  May  15th,  1878,  and  payable  two  months  after 
date.  In  his  complaint,  the  appellant  alleged  that  the  note  in 
suit  was  due,  owing  and  wholly  unpaid. 

The  appellees  answered  in  a  single  affirmative  paragraph, 
i^rherein  they  alleged  in  substance,  after  having  admitted  their 
execution  of  the  note  in  suit,  that  the  consideration  of  the  note 
was  the  sale  by  appellant  to  appellee  Schoenell  of  a  certain  hoi-se ; 
that  atand  before  the  time  of  the  sale  anddelivery  of  such  horse, 
the  appellant,  knowing  that  appellee  Schoenell  desired  to  pur- 
chase a  horse  for  a  cart  horse,  offered  said  horse  to  him  for 
sale,  and  then  and  there  warranted  the  horse  to  be  sound,  and 
well  adapted  for  all  kinds  of  work,  in  every  way  suitable  for 
general  purposes,  and  fit  for  the  purpose  for  which  he  was 
about  to  be  sold  and  purchased ;  that,  relying  upon  said  war- 
ranty, the  appellee  Schoenell  purchased  the  horse  and  exe- 
cuted the  note  in  suit  therefor ;  that  after  said  purchase,  the 
said  Schoenell,  in  a  proper  and  skilful  manner,  tried  to  use 
the  horse  in  teaming,  working  him  both  single  and  double, 
and  the  temper  and  habits  of  the  horse  were  so  bad  and  ua- 
controUable,  that  he  was  of  no  use  or  value  to  said  Schoenell ; 
and  that,  after  a  fair  and  full  trial  of  the  horse,  he  proved  to 
be  wholly  unfit  for  teaming,  by  reason  of  his  temper  and  habits ; 
and  that  thereupon  the  appellee  Schoenell  returned  the  horse  to 
the  appellant,  without  default  or  damage,  since  which  time  the 
said  Schoenell  had  no  interest  in  nor  possession  of  said  horse. 

To  the  appellees'  answer,  the  appellant  replied  by  a  general 
denial.  The  issues  joined  were  tried  by  a  jury,  and  a  general 
verdict  was  returned  for  the  appellees.  With  their  general 
verdict,  the  jury  also  returned  their  special  finding  upon  a  par- 
ticular question  of  fact,  submitted  to  them  by  the  appellant 
under  the  direction  of  the  court,  as  follows : 
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"Does  the  testimony  show  that  Josiah  Kitch  refused  to 
warrant  that  the  mare  would  work  in  the  cart? 

"Answer.     Yes/' 

The  court  rendered  judgment^  on  the  general  verdict,  against 
the  appellant  for  the  appellees'  costs.  The  appellant's  motion 
for  a  new  trial  having  been  overruled,  and  his  exceptions 
saved  to  this  decision,  he  has  appealed  to  this  court  from  the 
judgment  below,  and  has  here  assigned,  as  error,  the  over- 
ruling of  his  motion  for  a  new  trial. 

It  seems  to  us,  that  the  general  verdict  of  the  jury  was  not 
sustained  by  the  evidence,  as  it  appears  in  the  record,  and  that 
for  this  cause,  a  new  trial  ought  to  have  been  granted.  As  a 
rule,  this  court  will  not  disturb  the  verdict  of  a  jury,  or  the 
finding  and  judgment  of  the  trial  court,  upon  the  mere  weight 
or  preponderance  of  evidence ;  but  where,  as  in  this  case, 
there  is  no  evidence  in  the  record  tending  to  sustain  the  ver- 
dict upon  the  real  question  in  issue,  it  is  as  much  the  duty  of 
this  court  to  reverse  the  judgment  below  and  remand  the  cause 
for  a  new  trial,  as  it  would  be  for  any  error  of  law  occurring 
at  the  trial  and  excepted  to.  Roe  v.  Cronkhite,  55  Ind.  183; 
Davis  v.  Grater,  62  Ind.  408 ;  Butterfield  v.  Trittipo,  67  Ind. 
338 ;  Riley  v.  Boyer,  76  Ind.  152. 

The  warranty  relied  upon  by  the  appellees,  as  a  defence  to 
appellant's  suit,  was  an  alleged  special  warranty  to  the  effect 
that  the  horse,  for  which  the  note  sued  upon  was  given,  would 
work  well  in  a  cart  in  hauling  limestone  from  the  quarry  to 
the  limekiln  of  the  appellee  Schoenell.  This  is  shown  by  the 
general  current  of  the  evidence,  and  by  the  instruction  of  the 
court  to  the  jury  trying  the  cause.  The  court  instructed  the 
jury,  in  substance,  that  if  they  should  find  from  the  evidence 
that  the  appellant  warranted  the  marc  sold  "to  be  a  good 
mare  to  work  in  the  cart,  at  the  limekiln,  and  that  Schoenell 
bought  her  for  that  purpose  and  so  informed  "  the  appellant, 
and  if  they  should  further  find  that  the  mare  "  would  not 
work  in  the  cart,  at  the  limekiln,"  and  was  "  worthless  for  that 
purpose,"  then  they  should  find  for  the  appellees. 
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The  law  of  this  instruction  might  well  be  doubted,  but  we 
refer  to  it  in  this  connection  simply  for  the  purpose  of  showing 
that  the  warranty,  upon  which  the  appellees  relied  on  the  trial 
of  the  cause,  was  that  tlie  mare  would  work  in  the  cart,  at  the 
limekiln.  There  is  no  evidence,  in  the  record  before  us,  tending 
to  prove  that  the  appellant  had  warranted  the  mare  to  work  in 
a  cart,  or  at  the  limekiln.  On  the  contrary,  the  evidence  clearly 
shows  that  the  appellant  positively  refused  to  warrant  the 
mare  to  work  in  the  cart;  and  so  the  jury  specially  found  in 
their  answer  to  the  interrogatory  propounded  by  the  appel- 
lant, under  the  direction  of  the  court.  This  is  not  a  case  of 
conflicting  evidence,  but  the  record  shows,  we  think,  a  total 
failure  of  evidence  to  sustain  the  appellees'  defence.  For  this 
reason,  the  court  clearly  erred,  as  it  seems  to  us,  in  overrul- 
ing the  appellant's  motion  for  a  new  trial. 

In  conclusion,  we  note  the  fact  that  the  appellees  have 
wholly  fkiled  to  furnish  this  court  with  any  brief  or  argu- 
ment in  su])port  of  the  rulings  and  judgment  of  the  trial  court. 
They  are  in  no  condition,  therefore,  to  complain  of  our  deci- 
sion in  reversing  the  judgment  below  and  remanding  the  cause 
for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  motion  for 
a  new  trial,  and  for  further  proceedings. 


♦- 


No.  9922. 

Powers  v.  The  State. 

•Criminal  Law. — Murder, — InduUment. — Under  the  code  an  indictment  for 
murder  describes  sufficiently  the  manner  of  the  killing,  which  shows  that 
it  was  done  by  "  striking,  cutting,  bruising,  and  mortally  wounding  with 
a  stone." 
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Same. — Absent  WilJiess. — Evidence. — PostpoJiement^'-Admiasion.'-ImpecichmenL 
— Practice. — In  order  to  avoid  a  postponement  at  the  request  of  the  de- 
fendant, to  procure  the  testimony  of  an  absent  witness,  the  prosecutor 
must  admit  the  truth  of  the  facts  stated  in  the  affidavit,  and,  in  such 
case,  evidence  in  rebuttal  to  impeach  the  absent  witness  is  incompetent 
and  inadmissible. 

From  the  Madison  Circuit  Court. 

W.  R.  Pierae,  G.  B.  Gerard,  W.  R.  Myers  and  D.  W,  Wood, 
for  appellant. 

D,  P.  Baldwin,  Attorney  General,  W.  W,  Thornton  and  \V. 
A,  Kittrnger,  for  the  State. 

Woods,  J. — Indictment  against  the  appellant  in  three  counts 
for  murder  in  the  first  degree ;  trial ;  conviction  of  manslaugh- 
ter, and  sentence  to  the  State  prison  for  ten  years. 

The  appellant  moved  to  quash  each  count  of  the  indict- 
ment, and  insists  that  each  is  defective,  because  it  does  not 
describe  with  sufficient  clearness  and  particularity  the  man* 
ner  of  the  killing;  "that  the  offence  is  not  set  forth  in 
plain,  concise  language,  and  is  not  substantially  a  statement 
of  murder  at  common  law." 

As  it  is  conceded  that  the  counts  do  not  differ  materially, 
a  reference  to  one  of  them  will  be  sufficient. 

In  the  first  the  charge  is,  "  That  James  D.  Powers  on  the 
ninth  day  of  July,  A.  D.  1881,  at  said  county  and  State, 
then  and  there  did  feloniously,  purposely  and  with  premedi- 
tated malice,  unlawfully  and  feloniously  kill  and  mun^er 
William  Hougham,  by  then  and  there  feloniously,  purposely 
and  with  premeditated  malice,  unlawfully  and  feloniously 
striking,  cutting,  bruising  and  mortally  wounding  the  said 
William  Hougham  with  a  stone  which  he  the  said  James  D. 
Powers  then  and  there  had,  and  threw  at  and  against  said 
William  Hougham." 

The  cases  cited  by  the  appellant  in  this  connection  are  Ditis 
V.  The  State,  7  Blackf.  20 ;  DUlon  v.  The  State,  9  Ind.  408  \ 
Shepherd  v.  The  State,  54  Ind.  25. 

Excepting  the  last  case,  which  is  clearly  distinguishable 
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from  the  one  before  us,  these  cases  were  commented  on  in  Jones 
V.  The  Statey  35  Ind.  122,  wherein  it  is  held  to  be  "  unneces- 
sary under  the  code  to  allege  in  an  indictment  for  murder 
the  part  of  the  person  on  which  the  wound  was  inflicted,^' 
and  that "  the  particulars  with  reference  to  the  wound,  and  also 
the  part  of  the  person  on  which  it  was  inflicted,  are  proper 
matters  of  evidence  under  the  more  general  allegations  of  the 
indictment."      See,  also.  West  v.  Tfie  State,  48  Ind.  483. 

There  was  no  error  in  the  ruling  upon  the  motion  to  quash. 

The  appellant  also  complains  of  the  overruling  of  his  mo- 
tion for  a  new  trial.  The  causes  stated  in  the  motion  are 
numerous,  but  for  the  most  part  present  questions  which  are 
not  essentially  new  or  difficult,  and,  as  they  may  not  arise 
again,  we  deem  it  proper  to  omit  a  particular  statement  of 
them.  In  one  respect  it  is  clear  that  the  court  committed  an 
error,  for  which  the  judgment  must  be  reversed. 

During  the  progress  of  the  trial  the  defendant  moved  for  a 
postponement,  for  the  purpose  of  obtaining  the  testimony  of 
an  absent  witness,  stating  in  his  affidavit  what  he  expected  to 
prove,  and  showing  that  proper  steps  had  been  taken  to  pro- 
cure the  witness'  attendance,  etc. 

Thereupon,  without  making  any  objection  to  the  sufficiency 
of  the  showing,  the  counsel  for  the  State  said  :  "  We  will  ad- 
mit, under  the  form  of  the  law  governing  such  cases,  that  the 
witness  would  testify  if  he  were  present  as  stated  in  the  affida- 
vit^" and  the  affidavit  was  accordingly  read  in  evidence  to 
the  jury.  In  rebuttal  the  State  introduced  a  witness  by  whom 
it  was  proposed  to  prove  the  character  of  the  said  absent  wit- 
ness in  the  neighborhood  where  he  resided.  To  thi&  the  de- 
fendant objected  that  it  was  irrelevant,  incompetent  and 
immaterial.  The  court  overruled  the  objection ;  the  defend- 
ant excepted,  and  thereupon  the  witness  was  permitted,  in 
answer  to  further  questions,  to  state  that  the  character  of  said 
absent  witness  was  not  good. 

In  admitting  this  testimony  the  court  acted  upon  the  rule 
Avhich  prevails  in  reference  to  civil  causes.  The  rule  in  crim- 
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inal  trials  in  respect  to  continuances  or  postponements,  in  order 
to  obtain  the  testimony  of  a  witness,  is  different.  The  language 
of  the  provision  on  the  subject  is  as  follows :  "  If,  thereupon '' 
(that  is,  upon  the  filing  of  the  affidavit  and  motion),  "the 
prosecuting  attorney  will  admit  the  truth  of  the  facts  which 
the  defendant,  in  his  affidavit  for  a  continuance,  alleges  that 
he  can  prove  by  the  absent  witness,  or  by  the  written  or  doc- 
umentary evidence  therein  specified  and  described,  the  trial 
shall  not  be  postponed  for  that  cause."  R.  S.  1881,  section 
1781.  The  facts  stated  in  the  affidavit  of  the  defendant  having 
been  admitted  as  true,  for  so  the  admission  made  must  be 
construed,  any  testimony  concerning  the  character  or  credi- 
bility of  the  proposed  witness,  by  whom  the  fects  were  to  have 
been  proved,  was  clearly  irrelevant  and  incompetent. 

The  facts  stated  in  the  affidavit  were  of  an  important  char- 
acter, and,  if  accepted  as  true  by  the  jury,  could  not  but  have 
had  great  weight  in  favor  of  the  defendant.  We  can  not  say, 
therefore,  as  we  are  asked  to  say,  that  the  ruling  was  harmless. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial ;  and  for  this 
purpose  the  clerk  will  issue  the  proper  notice  for  the  return 
of  the  appellant  to  the  custody  of  the  sheriff  of  Madison  county. 


No.  9826. 

The  State  v.  Hammond. 

Crtminal  Law. — BUuHemaUing. — The  statute  against  blackmailing  (R.  8. 
1881,  section  1926,)  does  not  embrace  the  case  of  a  threat  to  accuse  of 
crime,  made  by  letter,  for  the  purpose  of  inducing  the  payment  of  money 
justly  due ;  and,  where  the  letter  claims  that  it  is  a  just  debt  which  is  de- 
manded, the  indictment  will  be  bad  unless  it  traverse  that  fact 

From  the  Huntington  Circuit  Court, 
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D.  P.  Baldmriy  Attorney  General,  0.  W,  Watkins,  Prose- 
cuting Attorney, 'for  the  State. 

J.  B.  Kenner  and  J.  L  Dille,  for  appellee. 

WoRDEN,  J. — Information  against  the  appellee,  based  upon 
affidavit,  charging  that  ^^  one  Nathan  Hammond,  on  the  3d 
day  of  November,  1881,  at  the  county  of  Huntington  and  State 
of  Indiana,  did  then  and  there  unlawfully,  feloniously  and 
knowingly  send  a  certain  written  communication,  with  the 
name  of  the  said  Nathan  Hammond  subscribed  thereto,  to  one 
Alfred  H.  Wintrode,  and  did  then  and  there  thereby  accuse 
and  threaten  him,  the  said  Alfred  H.  Wintrode,  to  accuse 
him,  the  said  Alfred  H.  Wintrode,  of  the  crime  of  having  ob- 
tained money  from  him,  the  said  Nathan  Hammond,  through 
ialse  pretences,  which  said  written  communication  was  in 
these  words,  that  is  to  say:  ^Dora,  Ind.,  Nov.  3rd,  1881. 
*Mr.  Alfred  Wintroad — Sir:  I  want  you  to  pay  me  that 
money  that  you  got  to  go  to  California  on  in  ten  days  from 
this  date,  as  I  am  prepared  to  prove  that  you  got  it  under 
false  pretences,  for  I  can  prove  by  a  man  that  saw  you  have 
the  money,  that  you  had  other  money  before  you  left  here 
that  you  could  of  used  to  go  on,  also  the  70  dollars  that  you 
got  in  California.  I  can  prove  a  pine  blank  that  you  had  the 
money  or  a  check  for  money  at  the  very  time  you  got  it,  and 
Mr.  Bryant  says  he  had  no  arrangement  to  send  you  any  money, 
and  that  you  got  that  under  false  pretence.  Now  if  you  do 
not  make  arrangements  to  settle  it  in  ten  days  I  propose  to 
.prosecute  you  to  the  full  extent  of  the  law  for  obtaining  money 
under  false  pretences  to  defraud  me,  you  can  settle  it  by*  giv- 
ing your  note  with  good  security  payable  in  ninety  days  with 
interest  from  the  date  of  the  receipt  of  the  money,  if  you  do  not 
you  will  find  yourself  in  a  very  close  place  as  it  is  a  peniten- 
tiary crime.  I  have  three  of  the  best  council  that  can  be  got 
in  Wabash  and  Huntington.  Yours,  Nathan  Hammond.' 
Such  written  communication  was  enclosed  in  an  envelope 
Vol.  80.— 6 
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and  addressed  thus:  'Mr  A.  H.  Wintroad,  Huntington. In- 
diana/ and  was  mailed  at  and  in  the  post-oflSce  Dora,  at  and 
in  Dora,  Wabash  county,  Indiana,  and  was  received  by  the  said 
Alfred  H.  Wintrode  in  the  ordinary  course  of  mail  at  the  post- 
office  Huntington,  Huntington  county,  Indiana;  and  which 
charge  and  charges  and  accusations  so  made  in  such  writtea 
communication,  which,  if  true,  would  constitute  a  crime  pun- 
ishable by  law,  which  crime  so  charged  and  accusation  so  made 
was  to  and  of  the  said  Alfred  H.  Wintrode,  and  the  Alfred 
Wintroad  so  accused  in  said  written  communication  is  the  same 

I 

as  Alfred  H.  Wintrode,  and  the  said  Nathan  Hammond  in- 
tended and  meant  to  accuse  and  did  accuse  Alfred  H.  Wintrode 
in  his  communication  addressed  to  Alfred  Wintroad,  with  in- 
tent then  and  thereby  feloniously,  unlawfully  and  knowingly 
to  extort  and  gain  from  him,  the  said  Alfred  H.  Wintrode, 
the  sum  of  one  hundred  dollars  in  lawful  current  money  of 
the  United  States."  There  were  further  allegations  intended 
to  show  the  right  to  put  the  defendant  on  trial  upon  affidavit 
and  information,  which  need  not  be  noticed. 

On  motion  of  the  defendant,  the  information  was  quashed 
and  he  was  d  ischarged.  The  State  excepted.  Error  is  assigned 
here  upon  the  ruling  below. 

The  proceedings  were  founded  upon  section  1926,  R.  S. 
1881,  which  provides  as  tbllows :  "  Whoever,  either  verbally 
or  by  any  letter  or  writing  or  any  written  or  printed  communi- 
cation, demands  of  any  person,  with  menaces  of  personal  injury, 
any  chattel,  money,  or  other  valuable  security ;  or  whoever  ac- 
cuses or  threatens  to  accuse,  or  knowingly  sends  or  delivers  any 
letter  or  writing  or  any  written  or  printed  communication,  with 
or  without  a  name  subscribed  thereto,  or  signed  with  a  fictitious 
name ;  or  with  any  letter,  mark,  or  designation,  accusing  or 
threatening  to  accuse  any  person  of  any  crime  punishable  by 
law,  or  of  any  immoral  conduct,  which,  if  true,  would  tend  to 
degrade  and  disgrace  such  person,  or  in  any  way  to  subject  him 
to  the  ridicule  or  contempt  of  society ;  or  to  do  any  injury  to 
the  person  or  property  of  any  one,  with  intent  to  extort  or  gain 
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from  such  person  any  chattel,  money,  or  valuable  security,  or 
any  pecuniary  advantage  whatsoever ;  or  with  any  intent  to 
compel  the  person  threatened  to  do  any  act  against  his  will, 
with  the  intent  aforesaid, — is  guilty  of  blackmailing,  and  shall, 
on  conviction  thereof,  be  imprisoned  in  the  State  prison  for  not 
more  than  five  years  nor  I'^ss  Uian  one  year,  to  which  may  be 
added  a  fine  not  exceeding  one  thousand  dollars. 

It  may  be  feirly  inferred  from  the  letter  sent  by  the  defend- 
ant to  Wintrode,  that  the  latter  w^as  indebted  to  him  for  the 
money  mentioned,  and  that  the  object  of  the  defendant  was 
merely  to  obtain  or  secure  the  repayment  of  it.  The  existence 
of  such  indebtedness  is  not  negatived  in  the  information. 

The  question  arises,  then,  whether  the  statute  applies  to  such 
case. 

We  are  of  opinion  that  a  threat  to  prosecute  for  an  alleged 
or  supposed  offence  connected  with  the  creation  of  a  debt, 
wh^re  the  object  of  the  threat  is  merely  to  secure  the  payment 
of  the  debt  due  from  the  person  threatened  to  the  person  mak- 
ing the  threat,  does  not  come  within  the  spirit  or  purpose  of 
the  statute. 

The  authorities  upon  the  point  are  not  abundant,  but  the 
view  we  have  taken  is  sustained  by  the  case  of  The  People  v. 
Chriffiny  2  Barb.  427.  See,  also,  as  bearing  remotely  upon  the 
question,  the  case  of  Brabham  v.  The  State,  18  Ohio  St.  485. 

No  error  was  committed  in  quashing  the  information. 

The  judgment  below  is  affirmed. 
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Prohissobt  Note. — AUeraHon. — Accommodation  Endorser, — A  material  al- 
teration of  a  negotiable  note,  endorsed  by  an  accommodation  endorser, 
•  made  after  such  endorsement  and  without  his  consent,  discharges  him, 
though  the  holder  took  it  ignorant  of  the  alteration. 
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Same. — Payable  at  a  Bank. — Notice. — When  a  note,  payable  at  a  particular 
bank,  is  endorsed  hy  an  accommodation  endorser  for  the  purpose  of  be- 
ing discounted  at  that  bank,  having  in  it  the  words  ''  interest  on  this 
note  has  been  paid  to  maturity,''  and  is  changed  without  the  endorser's 
consent,  by  drawing  a  pen  through  these  words,  any  other  person  dis- 
counting it  takes  it  with  notice  of  dishonor,  and  can  not  hold  the  en- 
dorser. 

From  the  Marion  Superior  Court. 

P.  Rappaport,  for  appellant.   * 

P.  Schuster,  J.  B,  Julian  and  J.  F.  Julian,  for  appellee. 

Morris,  C. — This  suit  was  commenced  before  a  justice  of 
the  peace,  and  taken  by  appeal  to  the  Marion  Superior  Court. 

The  appellant^s  complaint  states  that  on  the  2d  day  of  Sep- 
tember, 1878,  one  Charles  Kindler,  by  his  promissory  note,  a 
copy  of  which  is  filed  with  the  complaint,  promised  to  pay  to 
the  order  of  the  appellant,  the  sum  of  ?50,  with  ten  per  cent, 
interest  and  five  per  cent,  attorney  fees,  and  that  the  appellee 
became  an  accommodation  endorser  and  surety  on  said  ifote ; 

that  on  the day  of ,  1879,  Charles  Kindler  died 

intestate,  leaving  an  estate  of  not  over  J500  in  value,  which 
was,  by  the  order  of  the  Marion  Circuit  Court,  duly  turned 
over  to  his  surviving  widow,  without  administration,  free  from 
any  claim  of  his  creditors ;  and  that  said  note  is  due  and  un- 
paid, demanding  judgment,  etc. 

The  note  is  payable  at  thirty  days,  with  ten  per  cent,  inter- 
est, to  the  order  of  the  appellant,  at  Fletcher  &  Sharpens  Bank, 
Indianapolis,  and  presentment  and  notice  of  non-payment, 
protest  and  all  defences  on  the  ground  of  any  extension  of 
the  time  of  its  payment  that  might  be  given  by  the  holder  6r 
holders  of  the  note,  are  waived. 

The  appellee  answered  the  complaint  in  four  paragraphs. 
The  first  was  a  general  denial.  The  second  is,  also,  in  legal 
effect,  a  general  denial.  The  third  alleges  a  want  of  consid- 
eration. The  fourth  paragraph  of  the  answer  states  that  after 
the  appellee  had  endorsed  said  note,  the  words  "  interest  on 
this  note  has  been  paid  to  maturity,"  were  erased  without 
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his  knowledge  or  consent,  and  that,  therefore,  his  endorsement 
on  the  note,  as  altered  by  such  erasure,  is  not  his  act,  etc. 

There  was  also  filed  by  the  appellee  what  he  calls  a  cross- 
complaint,  in  which  it  is  alleged  that  the  note  sued  on  is  a 
forgery,  and  praying  that  it  be  declared  null  and  void,  and  that 
it  be  ordered  to  be  surrendered  to  the  appellee. 

The  appellee  verified  his  answer  by  his  oath.  The  justice 
found  in  fevor  of  the  appellee.  The  appellant  appealed  to  the 
superior  court,  which,  at  special  term,  found  for  the  appellee. 
The  appellant  moved  for  a  new  trial,  on  the  ground  that  the 
finding  of  the  court  was  contrary  to  the  evidence.  The  court, 
in  special  term,  overruled  the  motion  for  a  new  trial,  and  ren- 
dered judgment  on  its  finding  in  favor  of  the  appellee.  The 
appellant  appealed  to  the  general  term,  alleging  as  error  the 
overruling  of  his  motion  for  a  new  trial.  The  superior  court, 
at  general  term,  affirmed  the  judgment  of  the  court  at  special 
term.  The  appellant  assigns  as  error  in  this  court,  the  af- 
firmance of  the  judgment  of  the  court  in  special  term  by  the 
court  in  general  term. 

The  evidence  in  this  case  is  made  a  part  of  the  record  by 
bill  of  exceptions. 

The  appellant  put  in  evidence  the  note  and  the  endorsement 
of  the  appellee's  name  thereon,  and  the  appellee  then  testified 
as  follows :  "  Kindler  brought  the  norte  to  me  at  my  store,  all 
complete  except  the  name  of  the  payee  and  the  signatures. 
Kindler  and  I  signed  the  note.  The  clause,  ^The  interest  on 
this  note  has  been  paid  to  maturity,'  was  not  stricken  out  when 
I  signed  it.  It  was  agreed  between  me  and  Kindler  that  the 
note  was  to  be  discounted  at  Fletcher  &  Sharpens  bank.  I  told 
him  the  clause  that '  interest  has  been  paid  to  maturity,'  must 
remain,  because  banks  take  the  interest  out  in  advance.  I  had 
promised  Mr.  Rappaport,  who  presented  the  note  to  me  for  pay- 
ment several  times,  to  pay  it.  He  showed  me  the  note,  and  I 
looked  at  it,  but  I  did  not  notice  then  that  any  change  or  altera- 
tion had  been  made ;  nor  did  I  observe  it  until  I  got  the  note 
from  Mr.  Rappaport  and  showed  it  to  an  attorney,  who  called 
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my  attention  to  it.  I  then  told  Mr.  Bappaport  to  bring  suit 
upon  it.  After  I  endorsed  the  note,  I  left  it  with  Mr.  Kindler 
to  have  it  discounted  and  to  raise  the  money  on  it.  The  name 
of  the  payee  was  left  in  blank.^' 

The  appellant  testified  as  follows :  "He  got  the  note  from 
Kindler,  who  brought  it  to  his  home  on  the  day  it  was  made, 
to  wit,  September  2d,  1878 ;  that  when  Kindler  presented  the 
note  to  him  everything  was  on  it  except  the  payee's  name. 
The  clause  in  question  was  already  stricken  out ;  the  plaintiff 
himself  put  his  name  in  as  payee ;  he  did  not  strike  out  the 
interest  clause ;  it  was  already  stricken  out  when  he  got  the 
note.  He  paid  Kindler  $50  for  it.  The  note  is  unpaid ;  don't 
know  who  struck  out  the  clause." 

David  D.  Long  testified  as  follows :  "  I  have  been  a  mer- 
chant and  business  man."  (The  note  with  the  interest  clause 
stricken  out,  was  here  shown  to  the  witness.)  "  There  is  nothing 
unusual  about  the  note.  I  have  seen  such  notes  hundreds  of 
times.  It  is  such  a  note  as  is  usually  given  by  and  to  business 
men." 

Sebastian  Hammerstein  testified :  "  I  am  a  lithographer- 
have  experience  in  distinguishing  between  fine  shades  of  colors. 
This  is  part  of  my  business.  The  ink  with  which  the  name 
of  William  Hert  is  written,  is  darker  than  the  ink  with  which 
the  interest  clause  is  stricken  out.  They  are  two  different 
inks."     This  was  all  the  evidence  in  the  case. 

Assuming  what  the  evidence  tends  strongly  to  establish, 
that  the  words  "the  interest  on  this  note  has  been  paid  to  ma- 
turity "  were  stricken  out  after  it  was  endorsed  by  the  appel- 
lee and  without  his  knowledge  or  consent,  and  before  it  was 
purchased  by  the  appellant,  who  paid  full  value  for  it,  being 
ignorant  at  the  time  as  to  when  or  by  whom  the  erasure  had 
been  made,  the  following  questions  arise : 

1st.  Did  the  erasure  constitute  a  material  alteration  of  the 
note? 

2d.  If  so,  did  such  erasure  render  it  void  as  against  the  ap- 
pellee ? 
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Upon  the  first  proposition  there  is  no  room  for  doubt.  The 
•erasure  increased  the  liability  of  the  maker  and  endorser  of 
the  note  in  a  sum  equal  to  the  interest  on  the  note  for  thirty 
days — the  time  it  had  to  run.  By  the  erasure,  the  note  was 
made  to  draw  interest  from  date ;  had  the  words  erased  re- 
mained in  the  note,  it  would  not  have  drawn  interest  until 
-due.     The  alteration  was,  therefore,  material. 

The  note  in  suit  was  negotiable  and  payable  at  Fletcher  & 
Sharpens  bank.  The  words,  "  the  interest  on  this  note  has 
been  paid  to  maturity,"  indicated  that  the  note  was  designed 
and  intended  to  be  discounted  at  that  bank.  Their  erasure 
must  have  caused  a  suspicion,  at  least,  that  the  paper  had  been 
refused  by  the  bank.  The  general  and  well  known  rule  among 
banks  to  demand  interest  in  advance  gave  peculiar  significance 
to  the  words  erased.  The  note,  with  the  words  in  question  in 
it,  was  what  is  known  as,  and  generally  called,  bank  paper. 
The  condition  of  the  note  when  it  came  to  the  hands  of  the 
appellant  was  notice  to  him  that  it  was  originally  intended 
by  the  parties  for  discount  at  Fletcher  &  Sharpens  bank ;  their 
erasure  tended  to  prove  that  the  paper  had  been  discredited. 
Under  such  circumstances,  it  was  the  duty  of  the  appellant  to 
make  inquiry  before  purchasing  the  note. 

The  dishonor  of  a  note  is  a  circumstance  of  suspicion  suffi- 
cient to  put  those  dealing  for  it  upon  inquiry.  Fowler  v. 
Brardlyy  14  Peters,  318.  In  the  above  case  the  note  in  ques- 
tion was  given  to  one  McVoy  by  the  maker  to  be  discounted 
at  the  Branch  Bank  of  the  State  of  Alabama,  at  Mobile,  as 
an  accommodation  note.  The  bank  refused  to  discount  the 
note,  and  put  a  pencil  mark  upon  it  indicating  that  it  had  been 
refused.  The  note  was  in  the  form  used  by  the  bank.  The 
court  say :  "  The  paper  before  us  carried  on  its  face  circum- 
stances of  suspicion,  so  palpable  as  to  put  those  dealing  for  it, 
before  maturity,  on  their  guard ;  and  as  to  require  at  their  hands 
strict  inquiry  into  the  title  of  those  through  whose  hands  it  had 
passed.     Failing  to  be  thus  diligent,  they  must  abide  by  the 


88  SUPREME  COURT  OF  INDIANA, 


Hert  r.  Oehler. 


misfortane  their  negligence  imposed,  and  stand  in  the  condi- 
tion of  McVoy." 

So  in  this  case,  the  appellant,  having  &iled  to  exercise  the 
diligence  required  of  him  under  the  circumstances,  must  be 
content  to  stand  in  the  condition  of  Kindler. 

It  may  well  be  said,  as  it  is  in  the  opinion  of  Judge  Elli(»tt 
affirming  the  judgment  at  si>ecial  term,  that  if  the  wortls  "  the 
interest  on  this  note  has  been  paid  to  maturity  "  were  stricken 
out  after  the  appellee  indorsed  it,  without  his  knowledge  or 
consent,  though  stricken  out  by  the  maker,  Kindler,  before 
delivery  to  the  appellant,  it  was  not  the  note  indorsed  by  the 
appellee,  and  he  is  not  liable  upon  it. 

In  the  case  of  Fay  v.  Smith,  1  Allen,  477,  one  of  two  joint 
makers  of  a  note,  after  it  was  executed  by  both  and  before  it 
was  negotiated,  altered  it  by  adding  the  words  "  with  inter- 
est ; ''  it  was  held  that  the  alteration  avoided  the  note  in  the 
hands  of  a  bona  fide  holder  to  whom  the  payee  had  indorsed  it. 
The  case  of  Drajyei'  v.  Wood,  112  Mass.  315,  is  to  the  same 
effect.  In  the  case  of  Goodman  v.  Eastman,  4  N.  H.  455,  the 
defendant  put  his  name  to  a  note  as  the  surety  of  the  principal 
maker  for  $20.  Before  the  note  was  delivered  to  the  payee> 
the  principal  maker,  without  the  knowledge  or  consent  of  the 
surety,  altered  the  note  from  $20  to  $120,  and  then  passed  it 
to  the  payee.  It  was  held  that  the  surety  was  not  liable  on  the 
note ;  that  the  rule  of  law  that  where  one  of  two  innocent 
persons  must  suffer  by  the  fraud  of  a  third,  he  who  enables 
such  third  person  to  commit  the  fraud  must  abide  the  conse- 
quences, does  not  apply  to  such  a  case.  The  ground  of  the 
decision  is,  that  such  an  alteration  is  a  forgery.  This  ca^e  is 
supported  by  the  following  cases :  Wood  v.  Steele,  6  Wal. 
80;  TAsIb  y.  Rogers,  18  B.  Mon.  528;  McGrath  v.  Clark,  56 
N.  Y.  34. 

We  think  there  is  no  error  in  the  judgment  below. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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CRmiNAii  Law. — Affidavits. — Sq)araU  Coimis. — Motion  to  Qwuh, — Supreme 
OourL — Where  two  affidavits  were  treated  in  the  court  below  as  the  first 
and  second  counts  of  one  and  the  same  affidavit,  by  a  motion  to  quash  the 
"  affidavit  and  information/'  and  the  defendant  appealing  has  urged  no 
objection  to  the  affidavit  treated  as  the  second  count,  the  Supreme  Court 
can  not  say  that  the  trial  court  erred  in  overruling  the  motion. 

SuLME. — Evidence, —  Verdict. — Where  the  evidence  in  the  record,  although 
conflicting,  tends  to  sustain  the  verdict  of  conviction  in  a  criminal  cause, 
the  Supreme  Court  will  not  reverse  the  judgment. 

From  the  Henry  Circuit  Court. 

/.  Brown,  W.  A.  Brovm,  S.  H.  Brmim  and  C.  8.  Herrdy,  for 
appellant. 

D.  P.  Baldwin,  Attorney  General,  and  L,  P.  Newby,  Pros- 
ecuting Attorney,  for  the  State. 

NiBLACK,  J. — This  wa.s  a  prosecution  upon  affidavit  and 
information  for  selling  intoxicating  liquor  to  a  person  in  the 
habit  of  becoming  intoxicated. 

The  information  contained  two  counts,  based  upon  separate 
affidavits. 

The  affidavit  upon  which  the  first  count  rested,  omitting  the 
signature  and  jurat,  was  as  follows : 
"  State  op  Indiana,  Henry  County,  ss.  : 

"  Personally  appeared  before  me,  Milton  Brown,  clerk  of 
the  Henry  Circuit  Court,  H.  R.  Lennard,  who,  being  duly 
sworn,  on  his  oath  says :  That  Jacob  C.  Stoner,  on  or  about 
the  4th  day  of  November,  A.  D.  1881,  at  said  county  of  Henry 
and  State  of  Indiana,  did  then  and  there  unlawfully  sell  to  one 
Asahell  W.  Lennard  one  gill  of  intoxicating  liquor  at  and  for 
the  price  and  sum  often  cents;  he,  the  said  Asahell  W.  Len- 
nard, then  and  there  being  a  person  who  was  in  the  habit  of 
becoming  intoxicated,  and  the  said  Jacob  C.  Stoner  before  that 
time  having  been  given  a  notice  in  writing  by  a  citizen  of 
Henry  township,  being  the  township  in  which  the  said  Asahell 
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W.  Leonard  reside<l,  that  the  said  Asahell  W.  Lennard  was 
a  jxjrson  in  the  habit  of  becoming  intoxicated." 

The  affidavit  upon  which  the  second  count  of  the  informa- 
tion was  based  was  substantially  the  same  as  the  one  set  out 
as  above,  except  that  it  charged  the  defendant  with  having 
given  intoxicating  liquor  to  the  said  Asahell  W.  Lennard,  and 
that  it  was  Henry  B.  Lennard  who,  as  a  citizen  of  Henry 
township,  had  given  the  defendant  notice  that  the  said  Asahell 
was  a  person  in  the  habit  of  becoming  intoxicated.  Each 
count  of  the  information  contained,  in  all  material  respects,  the 
same  averment-;  as  did  the  affidavit  upon  which  it  was  filed. 

The  defendant  made  an  unsuccessful  motion  to  quash  the 
affidavits  and  information,  after  which  a  jury  returned  a  ver- 
dict of  guilty  against  him,  on  the  first  count  of  the  informa- 
tion, assessing  a  fine  of  fifty  dollars,  and  the  court,  first  deny- 
ing a  motion  for  a  new  trial,  rendered  judgment  on  the  verdict. 

The  appellant  argues  that  the  affidavit  upon  which  the  first 
count  of  the  information  was  based  and  set  out  as  above,  was 
materially  defective,  because  it  did  not  state  the  name  of  the 
citizen  of  Henry  township  who  gave  notice  of  the  said  Asa- 
hell W.  Lennard's  habit  of  becoming  intoxicated,  and  that 
hence  the  court  erred  in  refusing  to  quash  that  affidavit  and 
the  first  count  of  the  iuformation. 

The  court,  as  well  as  the  parties,  appears  to  have  treated 
both  the  affidavits  as  the  first  and  second  counts  of  one  and 
the  same  affidavit,  and  the  appellant's  motion  was  to  quash 
the  "affidavit  and  information,"  evidently  referring  to  both 
affidavits  as  constituting  one  judicial  instrument,  or  an  in- 
tegral part  of  a  pleading. 

Xo  objection  is  urged  to  the  sufficiency  of  what  was  treated 
as  the  second  count  of  the  affidavit.  We,  therefore,  assume 
that  no  reason  existed  for  questioning  its  validity,  and  that  as 
to  it  the  motion  to  quash  was  correctly  overruled.  The  second 
count  being  sufficient,  there  was  no  error  in  refusing  to  quash 
the  affidavit  as  a  whole,  and  no  separate  motion  to  quash  the 


NOVEMBER  TERM,  1881.  91 

Douglass  V,  McCarer,  Adm'r. 

first  count  having  been  made,  no  question  is  now  presented 
upon  its  sufficiency. 

While  the  objection  insisted  upon  to  such  first  count  of  the 
affidavit  raises  a  question  of  some  interest  in  criminal  plead- 
ing, it  is,  for  the  reasons  given,  a  question  not  now  before  us, 
and,  consequently,  one  upon  which  we  express  no  opinion. 

The  appellant  also  argues  that  the  verdict  was  not  sustained 
by  the  evidence.  The  evidence  was  irreconcilably  conflicting. 
If  we  were  permitted  to  weigh  the  evidence  as  we  find  it  in 
the  record,  we  would  feel  constrained  to  hold  that  the  prepon- 
derance was  greatly  in  favor  of  the  appellant,  but  there  was 
evidence  from  which  a  sale  of  intoxicating  liquor,  under  cir- 
cumstances similar  to  tho^e  charged  in  the  first  count  of  the 
information,  might  have  been  inferred;  and  hence,  we  are 
unable  to  say  that  there  was  not  evidence  tending  to  sustain 
the  verdict.     We  see  no  available  error  in  the  record. 

The  judgment  is  affirmed  with  costs. 


No.  »058. 

Douglass  v.  McCarer,  Adm'r. 

Decedents'  Estates. — ConvenUm, — Heirs, — Judgment, — Res  Adjudicata. — 
The  heirs  at  law  can  not  maintain  an  action  for  the  conversion  of  per- 
sonal prot>ert7  owned  by  a  decedent  at  the  time  of  his  death,  and  a  judg- 
ment against  them  in  such  action  is  no  bar  to  an  action  afterwards 
brought  by  the  administrator  of  such  estate  for  such  conversion. 

Same. — Pleading, — Statute  of  lAmilaiions. — In  such  action,  an  answer  that  the 
cause  of  action  did  not  accrae  within  six  years  before  the  commence^ 
ment  of  the  suit,  was  sufficient,  though  the  complaint  averred  the  ap- 
pointment of  the  administrator  within  that  time.  The  statute  did  not 
commence  to  run  until  the  appointment  was  made,  and  the  answer  In 
effect  averred  that  it  was  don^  within  the  time  named. 

From  the  Gibson  Circuit  Court. 

J.  E.  McCullough  and  L.  C,  Embree;  for  appellant. 

A.  P.  Twinehamy  A.  Gilchrist  and  W.  M.  Land,  for  appellee. 
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Best,  C. — The  appellee  brought  this  suit  against  the  appel- 
lant, alleging  in  his  complaint,  in  substance,  that  the  decedent 
died  intestate,  in  May,  1855,  the  owner  of  a  large  amount  of 
personal  property,  consisting  of  horses,  cattle,  sheep,  hogs, 
farming  implements,  etc.,  of  the  value  of  $2,060,  and  that  the 
appellant,  in  June,  1855,  wrongfully  took  possession  of  said 
property,  converted  the  same  into  money,  and  has  had  the  use 
of  it  since  that  time ;  that  the  decedent  left  surviving  him 
Lucretia,  his  widow,  and  three  children,  Otis  P.,  Nancy  and 
Moses  P.  Morgan,  aged  three  years,  two  years,  and  six  months, 
respectively ;  that  the  appellee  was  duly  appointed  adminis- 
trator of  the  estate  of  said  decedent,  on  the  16th  day  of  April, 
1879 ;  that  he  has  demanded  the  snm  so  received  by  the  ap- 
pellant for  said  property,  and  that  the  same,  with  the  interest 
thereon,  amounts  to  the  sum  of  $5,060.     Wherefore,  etc. 

The  appellee  filed  an  answer  of  nine  paragraphs.  A  de- 
murrer was  sustained  to  the  first,  third,  fourth,  fifth,  sixth  and 
eighth  paragraphs,  and  a  reply  in  denial  filed  to  the  others. 
Trial,  verdict  for  $795,  and  judgment  upon  the  verdict. 

The  appellant  appeals,  and  assigns  as  error  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  the  several  paragraphs 
of  the  answer. 

The  first,  fifth  and  eighth  paragraphs  are,  in  substance,  the 
same  and  will  be  considered  together.  They  allege  substan- 
tially that  Moses  P.  Morgan  died  intestate  in  May,  1855,  and 
at  the  time  of  his  death  he  owed  no  debts  whatever ;  that  no 
administrator  had  been  appointed  for  his  estate  until  the  ap- 
pellee's appointment  in  April,  1879,  and  at  that  time  there 
were  no  claims  against  or  in  favor  of  said  estate,  and  no  per- 
son was  interested  in  the  money  sought  to  be  recovered, 
except  the  heirs  of  said  decedent ;  that  said  decedent  left  sur- 
viving him  his  widow  Lucretia  Morgan  and  three  children, 
Otis  P.,  Nancy  and  Moses  P.,  who  are  also  the  children  of 
said  Lucretia;  that  afterwards  said  Lucretia  intermarried 
with  Thomas  McKiddy,  and  while  so  married  and  long 
before  the  first  of  January,  1878,  died,  leaving  her  hus- 
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band  and  the  three  children  above  named  surviving  her; 
that  afterward  Nancy  Morgan  intermarried  with  James 
Reeves,  and  on  day  of  January,  1878,  Otis  P.  Mor- 
gan, Moses  P.  Morgan,  Nancy  Reeves  and  James  Reeves 
began  an  action  in  the  Gibson  Circuit  Court  against  the  ap- 
pellant to  recover  the  same  claim  sought  to  be  recovered  in 
tliis  action ;  that  in  their  complaint  they  averred  that  said 
decedent  owed  no  debts,  and  that  no  administration  had  been 
had  upon  his  estate ;  that  such  proceedings  were  had  as  that 
it  was  adjudged  on  the  4th  day  of  September,  1878,  that  the 
plaintiffs  take  nothing  by  their  suit  and  that  the  defendant 
recover  his  costs ;  that  in  such  suit  all  the  matters  and  things 
in  controversy  in  this  suit  were  fully  heard,  tried  and  de- 
termined.    Wherefore,  etc. 

The  sixth  paragraph  averred  the  same  facts,  but  it  was 
limited  to  that  portion  of  the  property  converted  to  which 
the  widow  was  not  entitled,  viz. :  to  two-thirds,  less  $300. 

These  several  paragraphs  were  insufficient,  and  the  de- 
murrer was  properly  sustained.  In  this  State,  an  executor  or 
administrator  alone  can  maintain  an  action  for  the  conversion 
of  personal  property  owned  by  a  decedent  at  the  time  of  his 
death.     Ferguson  v.  Barnes,  58  Ind.  169. 

In  the  above  case,  the  court,  after  saying  that  the  general 
doctrine  is  that  an  executor  or  administrator  alone  can  sue  for 
and  recover  the  personal  property  of  a  decedent  at  the  time  of 
bis  death,  said:  "This  general  doctrine  is  the  recognized  law 
of  this  State,  with  a  single  exception,  viz. :  It  has  been  held 
by  this  court,  in  several  cases,  that  where  a  person  dies  intes- 
tate, leaving  no  debts  to  be  paid,  and  there  is  no  administra- 
tion of  his  estate,  the  heirs  at  law  of  such  person  may  sue  for 
a  debt  owing  to  such  decedent  at  the  time  of  his  death." 

As  the  heirs  at  law  of  Moses  P.  Morgan,  deceased,  could 
not  maintain  the  action  for  the  conversion  of  the  property  be- 
longing to  his  estate,  a  judgment  against  them  in  such  pro- 
ceeding can  not  preclude  the  administrator  in  this  action. 
Each  of  the  paragraphs  under  discussion  was,  therefore,  in- 
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sufficient  to  bar  this  action,  and  the  demurrer  was  properly- 
sustained. 

The  third  paragraph  of  the  answer  averred  that  the  cause 
of  action  sued  upon  did  not  accrue  within  six  years,  and  the 
fourth  averred  that  it  did  not  accrue  within  fifteen  vears,  be- 
fore  the  commencement  of  the  suit. 

The  demurrer  to  the  third  |)aragraph  was  improperly  sus- 
tained, as  the  limitation  pleaded  wa*«  applicable  to  the  case  made^ 
and  the  paragraph  was  properly  framed.  2  R.  S.  1876,  p.  362, 
No.  27.  The  averment  in  the  complaint,  that  the  appellee  was 
not  appointed  administrator  until  April,  1879,  does  not  render 
the  paragraph  in  question  bad.  The  statute  did  not  begin  to 
run  until  the  appellee's  appointment,  and  the  averment  in  the 
answer,  that  the  cause  of  action  did  not  accrue  within  six  years 
before  the  commencement  of  the  suit,  ^vas  a  denial  that  the  ap- 
pointment was  made  in  April,  1879.  Indeed,  it  was  unneces- 
sary to  aver  the  time  when  the  appellee  was  appointed,  as^  in 
the  absence  of  an  answer  of  the  statute  of  limitation,  it  was 
immaterial  whether  the  appointment  was  made  more  or  less 
than  six  years  before  the  commencement  of  the  suit.  With 
the  answer,  proof  of  the  fact  became  necessary,  and  without 
it  the  defendant  could  not  avail  himself  of  the  protection  af- 
forded him  by  the  statute.  If  not  true,  the  appellee  must  deny 
it.  This  suit  is  unlike  an  action  brought  by  an  infant.  Joknr^ 
son  V.  Pinegar,  41  Ind.  168;  Siinman  v.  Brewin,  52  Ind.  140. 

As  the  third  -paragraph  was  good,  the  ruling  upon  the  de* 
murrer  to  the  fourth  was  harmless. 

The  court  erred  in  sustaining  the  demurrer  to  the  third  par- 
agraph of  the  answer,  and  for  tliis  error  the  judgment  should 
be  reversed. 

Per  Curiam. — It  is,  therefore,  ordered  upon  the  foregoing 
opinion,  that  the  judgment  be  and  is  hereby  in  all  things  re- 
versed, at  the  costs  of  the  appellee,  with  instructions  to  over- 
rule the  demurrer  to  the  third  paragraph  of  the  answer,  and 
for  further  proceedings. 
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I  80     «|\ 
Practice. — AppecU  to  Supreme  Court. — Amount  in  Controversy. — Under  the       r^     ■■ 
provisions  of  section  550  of  the  civil  code  of  1852,  as  amended  by  the         i46  584 
act  of  March  14th,  1877  (Acts  1877,  Spec.  Sess.,  p.  59),  in  actionsorigi- 
nating  before  a  justice  of  the  peace,  where  the  amount  in  controversy, 
exclusive  of  interest  and  costs,  did  not  exceed  the  sum  of  $50,  no  appeal 
would  lie  to  the  Supreme  Court. 
Sah£. — Review  of  Judgment. — ^j)pea/.— Where  an  appeal  lies  from  the  judg- 
ment rendered  to  the  Supreme  Court,  the  party  aggrieved  by  the  judg- 
ment may  either  prosecute  an  appeal  therefrom,  or  he  may  file  his  com- 
plaint for  the  review  thereof;  but  he  can  not  pursue  both  remedies,  for 
the  rule  is  that  by  his  pursuit  of  one  he  v^aives  his  right  to  the  other 
remedy.    -Where  no  appeal  lies  from  the  original  judgment,  an  appeal 
will  not  lie  to  the  Supreme  Court  from  a  judgment  rendered  in  an  action 
brought  for  the  review  of  such  original  judgment. 

From  the  Harrison  Circuit  Court. 

W.  R.  H.  Hudson,  M.  W.  Funk,  B.  P.  Douglass  and  S.  M. 
Stockslager,  for  appellant. 

W,  N.  jTracetre// and  R.  J.  Tracewell,  for  appellee. 

HowK,  J. — In  this  case  the  appellant  files  his  complaint  to 
obtain  the  review  of  a  certain  judgment,  which  the  appellee, 
by  the  consideration  of  the  court  below,  on  the  21st  day  of 
December,  1878,  recovered  against  him,  the  appellant,  for 
certain  alleged  errors  of  law  appearing  in  the  record  and  pro- 
ceedings of  said  judgment.  The  appellee's  demurrer  to  the 
complaint  for  review,  for  the  alleged  insuflBciency  of  the  facts 
therein,  was  sustained  by  the  court,  and  to  this  decision  the  . 
appellant  excepted.  He  declined  to  amend  his  complaint,  and 
judgment  was  rendered  against  him  for  appellee's  costs.  From 
this  judgment  he  has  appealed  to  this  court,  and  has  here  as- 
signed as  error,  the  decision  of  the  court  below  in  sustaining 
the  demurrer  to  his  complaint. 

The  appellee  has  filed  in  this  court  a  written  motion  to  dis- 
miss this  appeal,  for  the  following  reasons,  to  wit :  "  That  an 
appeal  does  not  lie  in  said  cause  to  the  Supreme  Courts  and 
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that  this  court  has  no  jurisdiction  to  hear  and  determine  said 
appeal."  This  motion  is  evidently  made  upon  the  theon'that, 
inasmuch  as  an  ap]K'aI  could  not  have  been  taken  from  the 
judgment  sought  to  be  reviewed  to  this  court,  under  the  law 
in  force  at  the  time  of  the  rendition  of  the  judgment,  an  ap- 
peal will  not  lie  to  this  court  from  the  judgment  of  the  circuit 
court,  in  a  suit  to  review  its  former  judgment,  for  alleged  er- 
rors of  law  appearing  in  the  proceedings  and  judgment. 

The  complaint  for  review  stated,  in  substance,  that  on  the 
16th  day  of  July,  1878,  the  appellee  commenced  a  suit  against 
the  appellant,  before  a  justice  of  the  peace  of  Harrison  county, 
to  recover  a  penalty  for  an  alleged  violation  of  section  one  of 
a  certain  ordinance  adopted  and  passed  by  the  board  of  trus- 
tees of  the  incorporated  town  of  Corydon  on  the  29th  day  of 
July,  1869 ;  that  in  said  suit  the  appellee  demanded  judgment 
for  ten  dollars ;  that  such  proceedings  were  had  in  said  cause, 
as  that,  afterwards,  on  August  27th,  1878,  it  was  tried  by 
a  jury,  before  a  justice  of  the  peace  of  said  county,  and  a 
verdict  was  returned  for  the  appellant,  on  which  verdict  the 
justice  rendered  judgment  in  his  favor  against  the  appellee  for 
his  costs ;  that  from  this  judgment  the  appellee,  on  September 
16th,  1878,  appealed  to  the  circuit  court  of  the  county,  and 
that  there  such  proceedings  were  afterwards  had  as  that,  at  the 
November  term,  1878,  of  the  court,  the  cause  was  tried  by  a 
jury,  and  a  verdict  was  returned  for  the  appellee,  assessing  its 
damages  in  the  sum  of  one  cent ;  and  that,  over  the  appel- 
lant's motions  for  a  new  trial  and  in  arrest  of  judgment,  and 
his  exceptions  saved,  the  court  rendered  judgment  on  the  ver- 
dict, on  December  21st,  1878,  for  the  appellee  and  against  the 
appellant,  for  one  cent  damages  and  the  costs  of  suit. 

The  appellee's  suit  again  st  the  appellant  was  a  ci  vi  1  action  and, 
as  it  originated  before  a  justice  of  the  peace,  and  as  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  did  not  exceed 
$50,  it  is  certain  that,  under  the  law  in  force  at  the  time,  an 
appeal  could  not  have  been  taken  from  the  judgment  of  the 
circuit  court  therein  to  this  court.     Section  550^  code  of  1852 ; 
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Acts  1877,  Spec.  Sess.,p.  59;  Fainter  v.  Guirl,  71  Ind.  240* 
But  section  550  of  the  code  was  again  amended  by  an  act 
approved  March  29th,  1879,  Acts  1879,  p.  168.  By  this 
amendment  a  proviso  was  added  to  section  550  of  the  code 
as  amended  by  the  act  of  March  14th,  1877,  to  the  following 
effect :  "  Provided,  however,  That  this  exception  shall  not  apply 
to  prohibit  an  appeal  in  cases  originating  before  a  justice  of 
the  peace  or  mayor  of  a  city,  involving  the  validity  of  an  or- 
dinance passed  by  an  incorporated  town  or  city.*^ 

It  may  be  conceded,  we  think,  that  the  validity  of  an  ordi- 
nance passed  by  the  incorporated  town  of  Corydon  wias  in- 
volved in  the  case  at  bar;  but  it  will  be  observed,  that  the 
proviso  quoted,  giving  an  appeal  in  such  a  case,  was  not  en- 
acted and  did  not  become  a  law  until  more  than  three  months 
after  the  rendition  of  final  judgment  in  this  case  by  the  court 
below.  It  is  certain,  as  it  seems  to  us,  that  this  proviso  did 
not  and  could  not  confer  upon  the  appellant  the  right  to  ap- 
peal to  this  court  from  the  judgment  of  the  circuit  court,  when 
no  such  right  of  appeal  existed  at  the  time  such  judgment  was 
rendered. 

It  follows,  therefore,  that  the  question  presented  by  the  ap- 
pellee's motion  to  dismiss  this  appeal  must  be  considered  and 
decided  precisely  as  it  would  have  been  if  the  aforesaid  act  of 
March  29th,  1879,  had  never  been  passed  or  become  a  law. 
The  question  is  this :  In  a  case  where,  under  the  law  in  force 
at  the  time,  an  appeal  would  not  lie  and  could  not  be  taken 
from  the  judgqtent  of  the  circuit  court  to  the  Supreme  Court, 
could  or  can  a  party  to  such  judgment,  by  filing  a  complaint 
for  the  review  thereof  for  alleged  errors  of  law  therein,  and 
appealing  from  the  judgment  of  the  court  denying  him  such 
review,  bring  before  this  court  for  consideration  and  decision 
the  alleged  errors  of  law  in  the  proceedings  and  judgment 
sought  to  be  reviewed  ?  In  other  words,  in  a  case  where,  by 
the  plain  terms  of  the  statute,  an  appeal  would  not  lie  from 
the  judgment  of  the  circuit  court  to  this  court,  could  or  can 
Vol.  80.-^7 
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a  party  to  such  judgment,  by  bringing  suit  for  the  review 
thereof  for  supposed  errors  of  law  therein,  and  by  appealing 
from  the  judgment  of  the  court  denying  such  review,  thus  ob- 
tain all  the  benefits  of  an  appeal  to  this  court  from  the  orig- 
inal judgment  of  the  circuit  court  ?  Can  an  appeal  be  obtained 
from  a  judgment,  by  such  an  indirect  and  circuitous  procedure, 
where  the  statute  expressly  provides  that  an  appeal  will  not 
lie  and  can  not  be  taken  ?  We  are  of  the  opinion  that  these 
questions  ought  to  be  and  must  be  answered  in  the  negative* 

It  has  often  been  decided  by  this  court,  in  cases  where  a 
party  aggrieved  by  a  judgment  of  the  circuit  court  has  a  clear 
and  undoubted  right  of  appeal  to  this  court,  that  he  may  either 
appeal  therefrom  directly  to  this  court,  or  he  may  file  his  com- 
plaint for  a  review  of  the  judgment  in  the  court  where  it  was 
rendered ;  but  he  can  not  pursue  both  remedies,  for  the  rule 
is  that,  by  his  pursuit  of  one,  he  waives  his  right  to  the  other 
remedy.  The  Indiana,  etc,  Co,,  v.  Routledge,  7  Ind.  25; 
Davis  V.  Binford,  70  Ind.  44 ;  Dtinkle  v.  EMon,  71  Ind.  585. 

Where  a  party  has  a  clear  right  to  an  appeal  from  a  judg- 
ment of  the  circuit  court  to  this  court,  and  does  not  attempt 
to  prosecute  such  appeal,  but,  instead  thereof,  he  files  his  com- 
plaint for  a  review  of  the  judgment  in  the  proper  court,  an 
appeal  will  no  doubt  lie  from  the  judgment  in  such  suit  for 
review  to  this  court ;  but  where,  as  in  the  case  at  bar,  by  the 
express  terms  of  the  statute,  an  appeal  could  not  have  been 
taken  to  this  court  from  the  original  judgment  of  the  circuit 
court,  at  the  time  of  its  rendition,  and  in  a  suit  for  the  review 
of  such  judgment,  such  review  is  denied  by  the  circuit  court, 
an  appeal  will  not  lie  to  this  court  from  the  judgment  of  the 
circuit  court  in  such  suit  for  review.  Any  other  conclusion 
than  this,  upon  the  point  under  consideration,  as  it  seems  to 
us,  would  practically  repeal  so  much  of  the  provisions  of  the 
code  as  imposes  limitations  and  restrictions  upon  appeals  to 
this  court,  in  certain  specified  cases.  For,  if  we  should  hold 
that  an  appeal  would  lie  to  this  court  from  a  judgment,  in  a 
suit  for  the  review  of  a  judgment  from  which,  under  the  stat- 
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ute,  no  appeal  could  have  been  taken  to  this  court,  the  prac- 
tical effect  of  such  decision  would  be,  that,  in  all  cases,  whether 
originating  before  a  justice  of  the  peace  or  mayor  of  a  city,  or 
not,  and  whether  the  amount  in  controversy,  exclusive  of  in- 
terest and  costs,  was  more  or  less  than  $50,  an  appeal  could  be 
taken  to  this  court  from  the  judgment  rendered,  by  merely  fil- 
ing in  the  proper  court  a  complaint  for  the  review  of  such 
judgment,  and  by  appealing  to  this  court  from  the  judgmeirt 
rendered  in  such  suit  for  review.  We  are  well  satisfied  that 
such  an  effect  or  result  was  never  contemplated  by  the  law- 
making power  of  this  State.  Section  550  of  the  civil  code  of 
1852,  as  amended  by  the  act  of  March  29th,  1879,  was  re- 
enacted  as  section  628  of  the  civil  code  of  1881,  and  is  now 
section  632  of  R.  S.  1881. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  ap- 
pellee's motion  to  dismiss  this  appeal  is  well  taken,  and  must 
be  sustained. 

The  appeal  in  this  case  is  dismissed,  at  the  appellant's  costs. 
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County  Commissioners. — Corporate  Name, — Gapaeiiy  to  Sue, — DefahxUion, — 
"When  a  county  board  takes  notes  in  adjustment  of  the  defalcation  of  a 
county  treasurer,  it  may  sue  upon  them  in  its  corporate  name,  as  fixed 
by  section  5735,  R.  S.  1881. 

Pleadino. — Promissory  Note. — Failure  of  ConsidenUion, — Harmless  Error. — 
Practice. — In  a  suit  on  a  promissory  note,  where  the  answer  contains  a 
paragraph  alleging  failure  of  consideration,  other  paragraphs  alleging 
facts  showing  failure  of  consideration  are  useless,  and  it  is  not  available 
error  to  sustain  demurrers  to  them,  or  to  overrule  demurrers  to  replies 
to  them. 

Evidence. — Leading  Questions.^  County  Treasurer, —  Defalcaiion, —  Suit  on 
promissory  notes  executed  in  adjustment  of  an  alleged  defalcation  of  a 
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county  treasurer,  by  his  sureties.  On  the  trial,  the  defendants  produced 
the  treasurer  as  a  witness,  and  propounded  such  questions  as  these  to 
him :  Did  you,  at  the  time,  etc.,  pay  over  to  your  successor  and  account 
for  all  moneys  in  your  hands  as  treasurer?  Did  you,  during  your  term 
of  office,  convert  to  your  own  use,  or,  after  you  had  surrendered  posses- 
sion, etc.,  retain  any  money  that  you  had  collected  as  treasurer? 

Heldf  that  there  was  no  error  in  refusing  to  allow  them,  because  (1)  they 
were  leading,  and  (2)  they  called  for  general  conclusions,  rather  than  facts 
,on  which  the  jury  might  base  conclusions. 

Assignments  of  Error. — Supreme  Court. — Where  the  granting  of  a  change 
of  venue  has  not  been  specified  as  a  cause  for  new  trial,  and  is  not  as- 
signed as  error,  it  can  not  be  questioned  in  the  Supreme  Court. 

From  the  Rush  Circuit  Court. 

T.  M,  Littky  J,  /.  Little,  R,  Conner  and  H,  C.  Fox  for  ap- 
pellants. 

JB.  F,  Clay  pool  and  /.  H,  Claypool  for  appellee. 

Franklin,  C— rAppellce  sued  appellants  in  the  Fayette 
Circuit  Court,  on  two  promissory  notes.  The  venue  was 
changed  to  the  Rush  Circuit  Court,  where  the  cause  was  tried. 

The  notes  were  executed  by  appellants,  who  were  sureties 
for  one  Nelson,  on  his  official  bond  as  treasurer  of  said  Fay- 
ette county.  They  were  given  upon  an  adjustment  of  an  al- 
leged defalcation  of  said  treasurer,  for  the  balance  found  due 
the  countv.  Nelson  had  been  treasurer  two  terms,  and  had 
given  two  bonds :  the  first  term  and  bond  extending  from  Sep- 
tember 3d,  1873,  to  September  3d,  1875 ;  the  second  term  and 
bond  from  September  3d,  1875,  to  September  3d,  1877.  All 
of  appellants  were  on  t)ie  second  bond  except  Jeffrey,  who, 
with  a  part  of  the  others,  was  on  the  first  bond.  Nelson  vras 
insolvent,  aqd  did  not  sign  the  notes.  The  notes  were  exe- 
cuted on  the  10th  day  of  December,  1877.  The  notes  were 
for  $4,021.87  each,  due  in  one  and  two  years,  and  were  made 
payable  at  The  First  National  Bank  of  Connersville,  Indiana, 
with  SIX  per  cent,  interest  from  date. 

Appellants  jointly  answ^ered  in  seven  paragraphs:  1st.  De- 
nial. 2d.  Payment.  3d.  Want  of  consideration.  4th.  Spec- 
ial failure  of  consideration.     5th.   Want  of  consideration^ 
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because  appellee  had  no  power  to  accept  the  notes  and  enforce 
their  collection.  6th.  Failure  of  consideration  for  same 
reason.     7th.  Want  of  power  in  appellee, plead  in  abatement. 

Appellee  filed  a  demurrer  separately  to  each  of  the  3d,  4th, 
5th,  6th  and  7th  paragraphs  of  the  joint  answer.  The  demur- 
rer was  overruled  to  the  3d  and  4th,  and  sustained  to  the  5th, 
6th  and  7th. 

Appellant  Jeffrey  filed  a  separate  answer  in  five  paragraphs : 
Ist.  Denial.  2d.  Special  want  of  consideration.  3d.  Special 
failure  of  consideration.  4th.  Payment.  5th.  General  want 
of  consideration.  A  demurrer  was  sustained  to  the  second 
paragraph  of  Jeffrey's  separate  answer.  Reply  in  two  para- 
graphs: 1st.  Denial.  2d.  As  to  joint  answer,  that  the  notes 
were  executed  upon  a  settlement,  and  as  a  compromise  of  the 
amount  due  the  county  from  said  Nelson  as  such  treasurer. 
A  demurrer  to  the  second  paragraph  of  the  reply  was  over- 
ruled. Trial  by  court,  finding  for  appellee,  and,  over  joint 
and  separate  motions  for  a  new  trial,  judgment  was  rendered 
for  appellee  for  $6,461.51.  Exceptions  were  properly  re- 
served to  the  various  rulings. 

Appellants  have  jointly  assigned  in  this  court  the  following 
errors : 

1st.  In  sustaining  the  demurrers  to  the  5th,  6th  and  7th 
paragraphs  of  the  joint  answer. 

2d.  In  sustaining  the  demurrer  to  the  2d  paragraph  of  the 
reply. 

3d.  In  overruling  the  motion  for  a  new  trial. 

Appellant  Jeffrey  has  separately  assigned  the  following 
errors: 

• 

1st.  In  sustaining  the  demurrer  to  the  second  paragraph  of 
his  separate  answer. 

2d.  In  sustaining  an  objection  to  a  question  asked  by  ap- 
pellant of  witness  George  W.  Nelson. 

3d.  In  overruling  his  motion  for  a  new  trial. 

4th.  In  rendering  judgment  in  favor  of  the  board  of  com- 
missioners of  the  county  of  Fayette. 
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The  notes  are  made  payable  to  the  board  of  commissioners 
of  the  county  of  Fayette,  and  the  question  presented  upon 
the  sustaining  of  the  demurrers  to  the  5th,  6th  and  7th  par- 
agraphs of  the  joint  answer,  is,  can  appellee  maintain  this  suit? 

The  5th  section  of  chapter  78,  1  R.  S.  1876,  p.  350,  enti- 
tled "  An  act  providing  for  the  organization  of  county  boards/' 
etc.,  reads :  "  Such  commissioners  shall  be  considered  a  body 
corporate  and  politic  by  the  name  and  style  of  '  the  board  of 

commissioners  of  the  county  of /  and  as  such,  and  in 

such  name,  may  prosecute  and  defend  suits,  and  have  all  other 
duties,  rights  and  powers  incident  to  corporations,  not  incon- 
sistent with  the  provisions  of  this  act."  The  13th  section  of 
the  same  act  provides  that  said  commissioners  shall  have 
power  to  make  orders  respecting  the  property  of  the  county ; 
to  allow  all  accounts ;  to  direct  raising  of  money  necessary  to 
defray  the  expenses ;  to  audit  the  accounts  of  all  officers  hav- 
ing the  care,  management,  collection  or  disbursement  of  any 
money  belonging  to  the  county,  and  to  perform  all  other  du- 
ties that  may  be  enjoined  on  them  by  law.  Under  these  pro- 
visions of  the  statute,  the  county  board  has  the  general  man- 
agement of  the  funds  of  the  county.  The  other  county  officers^ 
auditor  and  treasurer,  in  many  respects,  act  under  its  direc- 
tions. When  suit  is  to  be  brought  to  collect  any  of  the  trust 
funds,  or  upon  an  official  bond,  the  county  auditor,  when  re- 
quired by  the  board  of  commissioners,  shall  commence  the 
suit  in  the  name  of  the  State  of  Indiana,  on  his  relation.  Cabd 
V.  McCafferty,  53  Ind.  75,  and  the  statutes  and  former  decisions 
of  this  court  therein  cited.  Had  there  been  no  adjustment 
of  this  claim,  and  a  suit,  had  to  be  commenced  upon  the  treas- 
urer's bond  in  order  to  collect  the  deficiency,  then  it  would 
have  to  be  brought  in  the  name  of  the  State  on  the  relation 
of  the  auditor.  But  in  this  case  the  amount  was  agreed  upon, 
and  notes  therefor  executed,  made  payable  to  the  board  of 
commissioners.  If  the  board  has  a  right  to  sue,  as  is  provided 
for  by  the  foregoing  statute,  and  can  not  sue  upon  an  obliga- 
tion made  payable  to  it,  upon  what  else  could  it  sue  ?    The 
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act  authorizing  county  auditors  to  prosecute  suits  in  the  name 
of  the  State  was  approved  May  31st,  1852.  And  the  act  au- 
thorizing county  boards  to  sue  was  approved  June  17th,  1852. 
If  there  is  a  conflict  in  the  authority  to  sue,  the  latter  act  will 
control,  being  of  subsequent  date.  But,  we  think,  there  is  no 
serious  conflict.  In  the  case  of  The  Boardy  etc.,  ex  rel.  Bent- 
ley,  V.  ilcllvaln,  24  Ind.  382,  this  court,  after  referring  to  said 
6th  section  of  the  statute  providing  for  the  organization  of 
county  boards,  says :  "The  statute  does  not  authorize  the  county 
to  sue  in  any  other  form,  nor  does  it  empower  the  auditor  to 
sue  in  the  name  of  the  county,  or  as  such  auditor,  except  in 
the  name  of  the  State,  in  regard  to  certain  trust  funds.  The 
court  properly  sustained  the  demurrer."  That  was  a  suit  for 
money  claimed  to  be  due  the  county,  and  the  demurrer  was 
sustained  to  the  complaint  because  it  was  not  in  the  name  of 
the  board  of  commissioners  alone,  without  being  on  the  rela- 
tion of  the  auditor.  The  case  of  VanarsdaU  v.  The  Statey  ex 
rd,  Watson,  65  Ind.  176,  was  a  suit  upon  a  promissory  note 
executed  to  the  treasurer  for  the  use  of  the  county  and  a 
mortgage  to  secure  the  same,  executed  to  the  board  of  com- 
missioners. In  that  case,  this  court  held  that  the  board  of 
commissioners  of  a  county  has  the  right  to  either  execute,  re- 
ceive or  assign  a  promissory  note  and  mortgage  necessary  to 
the  transaction  of  its  legitimate  business,  and  that  an  ac* 
tion  may  be  properly  brought  in  the  name  of  either  the  proper 
board  of  county  commissioners,  or  of  the  State  on  the  rela- 
tion of  the  proper  county  auditor,  and  the  case  of  The 
Board,  etc.,  v.  McHvain,  supra,  is  cited  as  authority.  In  the 
case  of  The  Board,  etc.,  v.  Saunders,  1 7  Ind.  437,  this  court  held, 
that  "  the  board  of  county  commissioners  have  a  supervisory 
control  over  the  finances  ofthecounty,and  consequently  have 
the  power  to  settle  in  reference  to  the  same,  and  to  bind  the  cor- 
poration by  such  settlement."  And,  we  might  add,  bind  the 
party  with  whom  it  settles.  The  case  of  Sturgeon  v.  The 
Board  of  Commissioners  of  Daviess  County,  65  Ind.  302,  fully 
sustains  the  foregoing  cases,  and  holds  that  an  answer  setting 
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up  want  of  authority  in  the  board  of  commissioners,  is  insuf- 
ficient, and  a  demurrer  should  be  sustained  to  it. 

It  is  clear,  therefore,  we  think,  that  there  was  no  error  in 
sustaining  the  demurrers  to  5th,  6th  and  7th  paragraphs  of 
the  joint  answer  of  appellants. 

The  second  error  assigned  in  the  joint  assignment  is  an 
error  in  the  assignment;  the  demurrer  to  the  second  para- 
graph of  the  reply  was  overruled,  instead  of  being  sustaiped. 
If  we  were  to  treat  it,  as  the  pleader  doubtless  intended,  as  an 
assignment  of  error  in  overruling  the  demurrer,  we  should 
still  hold  that  there  was  no  error  in  the  ruling.  Of  course, 
appellants  could  show  in  the  evidence  fraud  or  mistake  in  the 
settlement  and  compromise,  if  such  existed,  but  the  reply  upon 
its  face  was  good  as  against  a  demurrer. 

The  third  error  in  the  joint  assignment  is  the  overruling 
of  a  motion  for  a  new  trial.  The  reasons  for  a  new  trial  are : 
1st  and  2d,  that  the  finding  is  not  sustained  by  the  evidence, 
and  is  contrary  to  law.,  «3d.  Error  in  not  requiring  a  witness, 
George  W.  Nelson,  to  answer  certain  questions  while  testify- 
ing. The  evidence  supported  the  finding,  and  the  finding  is 
not  contrary  to  law.  The  questions  asked  the  witness  Nelson, 
to  which  the  court  sustained  objections,  are  as  follows : 

"  1st  Question.  Did  you  at  the  time  you  surrendered  the 
possession  of  your  office  to  your  successor,  or  afterwards  and 
prior  to  the  time  of  the  execution  of  the  notes  sued  on,  pay 
over  and  account  for  all  moneys  in  your  hands  as  treasurer? 

"  2d  Question.  Did  you  at  the  time  your  term  of  office  ex- 
pired, or  at  the  time  your  successor  took  possession  of  the 
said  offi(M*,  pay  over  to  your  successor  all  moneys  that  you 
had  collected  as  such  treasurer,  and  had  not  before  that  time 
disbursed  as  such  ? 

"  3d  Question.  Did  you  during  the  time  of  your  continu- 
ance in  said  office,  or  aft:erwards,  convert  to  your  own  use  any 
of  the  funds  belonging  to  said  county,  that  you  had  collected 
for  or  held  as  treasurer  of  said  county  ? 

"  4th  Question.  After  you  had  surrendered  the  possession 
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of  your  said  office  to  your  said  successor,  did  you  retain  any 
money  in  your  hands  that  you  had  collected  for  or  held  as 
treasurer  of  said  county  ?  " 

There  are  sufficient  objections  to  these  questions.  1st.  They 
are  leading,  and  the  court  had  a  discretionary  right  not  to 
require  them  to  be  answered,  and  we  think  the  court  exercised 
that  discretion  properly.  2d.  The  witness  was  asked  to  an- 
swer as  to  general  conclusions,  without  stating  the  facts  upon 
which  the  conclusions  were  to  be  based.  The  court  properly 
sustained  the  objections  to  these  questions. 

There  was  no  error  in  overruling  the  joint  motion  for  a 
new  trial. 

The  first  error  separately  assigned  by  appellant  Jeffi'ey  is 
in  sustaining  the  demurrer  to  the  second  paragraph  of  his 
separate  answer. 

In  this  paragraph  he  admits  the  execution  of  the  notes,  and 
says  that  there  was  a  ^'  failure  of  consideration  for  said  notes 
as  to  this  defendant  in  this,  to  wit,  said  notes  were  executed 
by  this  defendant,  in  so  fer  as  he  was  concerned,  for  the  fol- 
lowing consideration :  That  he,  the  said  Ephraim  Jeffi-ey, 
with  others,  were  sureties  upon  a  bond  dated  September  3d, 
1873,  given  by  one  George  W.  Nelson  to  the  State  of  Indiana, 
conditioned  for  the  faithful  performance  of  his  duties  as  treas- 
urer of  Fayette  county,  in  the  State  of  Indiana,  for  and  dur- 
ing the  term  of  two  years  from  the  —  day  of  September,  1873 ; 
that  at  the  time  of  the  execution  of  the  notes  in  suit,  the 
plaintiff  claimed  that  the  said  Nelson  was  a  defaulter  in  his 
said  office,  during  said  two  years,  in  the  amount  of  the  notes 
in  suit ;  whereas,  in  truth  and  in  fact,  said  Nelson  had  made 
no  defeult  or  defalcation  during  said  term  of  office ;  but  fully 
and  faithfully  accounted  for  any  and  all  moneys  and  other 
property  that  came  into  his  hands,  to  the  proper  authority  and 
his  successor  in  office,  as  required  by  law  and  this  plaintiff. 
This  defendant  further  says  that  he  is  not  a  surety  or  guar- 
antor for  all  or  any  one  of  his  co-defendants  in  this  action. 
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Wherefore  he  savs  that  the  consideration  for  which  he  exe- 
cuted  said  notes  to  tlie  plaintiff  herein  has  wholly  failed." 

This  paragraph  attempts  to  inferentially  set  up  a  different 
consideration  for  him  than  existed  for  the  other  co-defendants^ 
and  limit  the  consideration  as  to  him,  to  his  liability  on  the 
first  bond  of  said  treasurer.  But  he  does  not  allege  that  his 
liability  on  the  first  bond  was  the  only  consideration  for  the 
notes,  or  for  his  executing  the  notes.  The  defendants  were  all 
joint  principals  in  the  notes  to  the  full  extent  of  all  the  con- 
sideration for  the  notes.  Had  there  been  no  settlement  and 
compromise  made,  and  no  notes  given,  then  appellant  Jeffrey, 
upon  a  suit  upon  the  bond  or  bonds,  might  have  limited  his 
liability  to  any  defalcation  under  the  first  bond.  But  we 
think  the  execution  of  the  unconditional  notes  estops  him  from 
Betting  up  that  defence ;  but  if  it  should  be  regarded  as  a  good 
answer  of  failure  of  consideration,  no  harm  was  done  by  sus- 
taining a  demurrer  to  it,  for  the  reason  that  all  the  evidence 
that  could  have  been  given  under  it,  could  also  have  been 
given  in  evidence  under  the  5th  paragraph,  of  a  want  of  con- 
sideration, as  plead  in  his  separate  answer  and  not  demurred  to. 

There  was  no  error  in  sustaining  the  demurrer  to  this  par- 
agraph of  the  separate  answer. 

The  second  error  assigned  in  Jeffrey's  separate  assignment^ 
is  the  sustaining  of  an  objection  to  a  question  asked  by  appel- 
lant of  the  witness  Nelson.  This  is  not  a  proper  specification 
in  the  assignment  of  errors.  If  presented,  it  must  be  in  the 
reasons  for  a  new  trial,  as  an  irregularity  occurring  at  the 
trial.     Shoemaker  v.  Stnithy  74  Ind.  71. 

The  third  error  stated  in  the  separate  assignment  of  Jeflrey, 
is  the  overruling  of  the  motion  for  a  new  trial. 

The  first,  second  and  third  reasons  for  a  new  trial  are  the 
same  as  have  been  considered  in  the  joint  motion. 

The  fourth  reason  is  the  same  as  the  second  error  assigned. 
The  question  to  which  an  objection  was  sustained  is  as  fol- 
lows :  "  State  whether  or  not,  during  your  second  term  as  treas- 
urer, you  accounted  to  yourself  as  such  treasurer,  for  all  the 
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moneys  and  other  property  received  by  you  as  treasurer  dur- 
ing your  first  term?"  We  think  this  question,  although  a 
little  different  in  form,  is  substantially  the  same  as  those  ruled 
upon  in  the  joint  motion  for  a  new  trial,  is  immaterial,  and 
liable  to  the  same  objections.  There  was  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

The  fourth  separate  error  assigned  is  that  the  court  erred 
in  rendering  judgment  in  favor  of  the  board  of  commissioners 
of  Fayette  county. 

By  this  assignment  appellant  attempts  to  raise,  and  he  dis- 
cusses the  same  question  that  has  been  disposed  of  under  the 
demurrer  to  the  6th,  6th  and  7th  paragraphs  of  the  joint 
answer.  As  is  shown,  the  appellee  had  the  right  to  make  the 
aettlement,  accept  the  notes,  and  prosecute  this  suit.  There 
was  no  error  in  rendering  the  judgment  in  its  favor. 

Counsel  on  both  sides  have  discussed  the  question  as  to  the 
legality  of  the  change  of  venue  from  Fayette  to  Rush  county. 
This  question  has  not  been  included  as  a  reason  for  a  new  trial 
in  any  of  the  motions  therefor,  and,  therefore,  is  not  embraced 
in  any  of  the  errors  assigned,  and  is  not  in  the  record  in  such 
a  way  as  to  present  any  question  for  decision. 

We  find  no  error  in  this  record.  The  judgment  below  ought 
to  be  affirmed. 

Per  Curiam. — It  is,  therefore,  ordered  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 
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Decedents*  Estates. —  Enforcement  of  Lien  against  Reed  Estate, —  Justio^B 
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justice's  transcript  filed  and  docketed  in  the  clerk's  office,  and  the  debtor 
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sftenrards  convejs  the  land  to  a  third  perBon,  and  then,  before  the  clerk 

issues  execution,  dies,  the  creditor  must  enforce  his  lien  bj  snit 
Same. — Complaint. — The  complaint  in  an  action  to  enforce  such  lien  need 

not  allege  that  there  is  no  property  of  the  estate  of  the  debtor  out  of 

which  the  judgment  can  be  made. 
Pleading. —  VerifieoUUm. — Demurrer. — A  demurrer  will  not  reach  the  want 

of  verification  of  a  pleading. 

From  the  Gibson  Circuit  Court. 

a.  M.  J.  Miller  for  appellant. 
W.  M.  Land  for  appellees. 

Elliott,  C.  J. — Appellant  seeks  to  review  a  judgment  ren- 
dered against  him  at  the  suit  of  the  appellees.  The  ground 
upon  which  the  review  is  sought  is,  that  the  complaint  upon 
which  the  judgment  was  rendered  is  insufficient.  The  facts 
stated  in  that  complaint  may  be  thus  summarized :  Appellees 
recovered  several  judgments  against  one  Harvey  Bond  before 
a  justice  of  the  peace ;  executions  were  thereon  issued  and  re- 
turned no  property  found  ;  transcripts  were  filed  and  docketed 
in  the  office  of  the  clerk ;  after  these  transcripts  had  been  filed 
and  docketed,  Harvey  Bond  sold  the  real  estate,  which  is  the 
real  subject  of  this  controversy,  to  the  appellant.  Shortly 
afl;er  the  sale  to  appellant,  but  before  execution  had  been  issued 
by  the  clerk.  Bond  died,  leaving  a  widow  and  children.  The 
prayer  of  the  complaint,  of  which  we  have  given  a  summary, 
is,  that  the  judgments  may  be  declared  liens  upon  the  real 
estate  bought  by  appellant  of  Bond,  that  an  execution  issue, 
and  that  the  real  estate  be  sold  to  satisfy  the  judgments  of  the 
appellees. 

The  specific  objections  to  the  complaint  are  thus  stated  in 
the  bill,  or  complaint,  filed  in  the  present  case:  "  1st.  That 
the  said  complaint  so  filed  by  said  Gilbert  and  Baker  against 
this  plaintiff  and  said  other  defendants,  does  not  state  fiu^ts 
sufficient  to  constitute  a  cause  of  action  against  this  plaintiff. 
2d.  That  said  complaint  was  not  verified,  nor  any  affidavit  filed 
therewith  at  any  time  by  the  said  Gilbert  and  Baker,  setting 
forth  that  said  judgments  were  unpaid,  or  stating  the  amount 
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due  thereon,  as  required  by  statute.  3d.  That  no  notice  was 
ever  served  upon  the  plaintiff,  describing  said  judgments  and 
requiring  him  to  show  cause  on  the  first  day  of  the  term  of 
court,  or  in  any  way  informing  him  of  the  nature  and  purpose 
of  said  suit." 

The  action  in  which  the  judgment  was  rendered,  which  is 
here  sought  to  be  reviewed,  is  not  founded  upon  article  35  of 
the  code  of  1852.  It  was  not  a  proceeding  to  enforce  a  judg- 
ment against  the  real  estate  of  a  deceased  judgment  defendant. 
The  land  was  not  owned  by  Bond,  the  judgment  debtor,  at 
the  time  of  his  death,  but  was  owned  by  this  appellant.  The 
heirs  of  Bond  had  no  actual  interest  in  the  action  to  enforce 
the  lien  of  the  appellees'  judgments;  but^  as  they  were  the 
heirs  of  the  deceased  judgment  debtor,  it  was  not  improper  to 
make  them  parties.  There  are  no  facts  stated  in  the  complaint 
here  attacked  by  the  bill  of  review,  showing  that  the  proceed- 
ing was  brought  under  the  statute  referred  to,  nor  were  the 
proceedings  in  accordance  with  its  provisions.  Neither  does 
the  complaint  profess  to  make  a  case  within  the  provisions  of 
article  35.  As  the  proceeding  does  not  rest  upon,  or  come 
under,  the  provisions  of  that  article  of  the  code,  its  sufficiency 
is  not  to  be  measured  or  determined  by  them. 

The  action  by  the  appellees  against  the  appellant  and  the 
heirs  of  Bond  was  not  brought  under  the  provisions  of  sec- 
tion 406  of  the  code.  That  section  provides  for  the  issuing 
of  an  execution  upon  motion  where  the  execution  defendant 
is  in  life,  and  not  to  cases  where  the  judgment  debtor  dies 
after  the  entry  of  judgment.  An  execution  against  the  lands 
of  a  deceased  person  can  not  issue  upon  mere  notice  and  mo- 
tion. Faulkner  v.  Larrabee,  76  Ind.  1 54.  Nor  can  an  execution 
be  issued  in  the  summary  proceeding  provided  for  by  section 
406,  to  enforce  the  lien  of  a  judgment  against  lands  conveyed 
to  a  third  person,  in  cases  where  the  grantor  and  judgment 
debtor  is  dead. 

The  appellees'  judgments  were  liens  upon  the  lands  con- 
veyed to  appellant  by  the  judgment  defendant  Bond,  and 
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there  must  certainly  be  some  method  of  enforcing  the  right 
vested  in  appellees  by  these  liens.  The  law  does  not  permit 
a  legal  right  to  exist  without  a  remedy.  We  think  the 
remedy  adopted  by  the  appellees  for  the  enforcement  of  their 
right  was  an  appropriate  one.  They  had  an  undoubted 
right  to  subject  the  land  to  the  payment  of  their  judgments. 
They  appealed  to  the  court  by  proper  complaint,  and  by  due 
process  regularly  served  upon  the  appellant  required  him  to 
appear  and  show  cause,  if  any  there  was,  why  the  lands 
bought  by  him  of  their  debtor  should  not  be  sold  upon  exe- 
cution. The  appellant  wa.s  thus  given  his  day  in  court,  and 
challenged  to  controvert  the  right  of  the  appellees  to  enforce 
the  lien  of  their  judgments.  The  course  pursued  by  appel- 
lees was  the  only  one  open  to  them.  As  we  have  seen,  they 
could  not  proceed  under  the  statute  governing  proceedings  in 
cases  where  a  judgment  creditor  seeks  to  reach  the  lands  of  a 
deceased  judgment  debtor,  nor  under  the  provisions  of  the 
code  providing  for  obtaining  an  order  for  an  execution  upon 
notice  and  motion.  The  course  pursued  by  the  appellees  is 
in  close  analogy  to,  and  in  substantial  harmony  with,  pro- 
ceedings in  cases  where  a  scire  facias  was  proper,  or  necessary, 
at  common  law.  The  right  of  a  third  person,  the  appellant, 
had  intervened,  and  this  made  it  proper  to  bring  him  into 
court  before  obtaining  an  execution.  Herman  Executions,  sec. 
83 ;  Freeman  Executions,  sec.  81.  Had  the  execution  defend- 
ant been  living,  it  might  not  have  been  necessary  to  bring  the 
appellant  into  court ;  but,  as  he  was  dead,  there  was  no  way  in 
which  an  execution  could  have  been  obtained,  except  upon 
appeal  to  the  court  by  proper  complaint.  We  can  see  no 
reason  for  appellant's  complaining  of  the  course  pursued,  for 
it  afforded  him  an  ample  opportunity  to  make  good  any  de- 
fence he  might  have  to  the  enforcement  of  the  appellees' 
judgments. 

It  is  maintained  that  the  complaint  in  the  action  against  ap- 
pellant and  the  heirs  of  his  grantor,  is  bad,  for  the  reason  that 
it  does  not  allege  that  the  deceased  grantor  did  not  leave  other 
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property  out  of  which  the  judgments  of  the  appellees  could 
have  been  satisfied.  The  complaint  does  show  that  executions 
were  issued  in  the  life-time  of  the  debtor,  and  returned  no 
property  found,  and  this,  taken  in  connection  with  the  other 
allegations  of  the  complaint,  made  out  at  least  a  prima  facie 
case.  If  there  was  other  property  which  could  have  been  made 
available,  this  would  have  been  matter  of  defence.  The  ap- 
pellant had  an  ample  opportunity  to  make  his  defence  and, 
having  cast  it  aside,  he  is  not  now  in  a  situation  to  receive 
very  favorable  consideration  from  the  courts. 

If  it  were  conceded  that  the  complaint  of  the  appellees  in 
the  action  brought  by  them  against  the  appellant  and  the  heirs 
of  this  grantor,  does  not  show  that  there  was  not  property  of 
the  decedent's  estate,  which  might  have  been  subjected  to  the 
payment  of  the  judgments,  the  attack  here  made  can  not  pre- 
vail. The  appellees  certainly  had  a  right  to  executions  upon 
their  judgments.  The  fact  that  there  may  have  been  property 
will  not  defeat  their  right  to  enforce  their  judgments,  and,  in 
order  to  accomplish  this,  it  was  necessary  to  obtain  the  exe- 
cutions sought.     White  v.  Elldn^  6  Blackf.  123. 

It  is  a  principle  of  equity  that  where  a  judgment  debtor 
sells  real  estate,  the  purchaser  may  compel  the  judgment  cred- 
itor to  sell  the  property  owned  by  the  debtor  before  resorting 
to  that  sold  by  him  and  held  by  his  vendee.  This  principle 
we  recognize,  but  we  do  not  approve  the  application  made  of 
it  by  the  appellant.  It  is  not  necessary  for  the  judgment  plain- 
tiff to  hunt  up  property  in  order  to  save  the  purchaser.  His 
judgment  is  a  lien  enforceable  by  levy  and  sale,  and  the  pur- 
chaser must  show  some  reason  why  the  land  which  he  bought^ 
subject  to  the  lien  of  the  judgment  and  the  rights  of  its  owner, 
shall  not  be  subjected  in  due  course  of  law  to  the  payment  of 
the  judgment.  P/^ma  facie,  the  judgment  creditor  has  a  right 
to  enforce  his  lien  according  to  law.  If  the  subsequent  pur- 
chaser desires  the  interference  of  equity,  he  must  affirmatively 
show  some  grounds  entitling  him  to  it.  He  can  not  ask  it  as 
a  mere  matter  of  course.   The  judgment  creditor  has  the  legal 
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right  to  enforce  his  lien,  and  the  party  who  seeks  to  turn  him 
aside  must  show  some  reason  warranting  his  request.  The 
principle  we  are^  speaking  of  is  thus  stated  in  The  Commercial 
Bank,  etc.,  v.  The  We^ern  Reserve  Bank,  11  Ohio,  444 :  "  His/' 
the  creditor's, "  rights  are  plain,  at  law,  to  have  satisfaction  of 
his  judgment,  from  anything  bound  by  its  lien.  They  whose 
interests  are  subordinate  to  his,  by  paying  the  debt,  may  sub- 
stitute themselves  for  him,  and  take  upon  themselves  the  ad- 
ministration of  his  remedies;  1  Johns.  Ch.  R.  409,  430;  4  lb. 
130;  but  they  are  not  permitted  to  interfere  with  his  pursuit, 
unless  they  can  point  out  property  of  the  debtor,  upon  which 
the  burden  will  fall  more  equitably,  and  which  will  yield  the 
means  of  adequate  satisfaction,  without  embarrassment,  ex- 
pense, or  delay." 

The  fact  that  appellees'  complaint  in  the  action  instituted 
by  them  was  not  verified,  does  not  entitle  appellant  to  main- 
tain a  bill  of  review.  Want  of  verification  is  a  defect  which 
can  not  be  reached  by  demurrer.  Buchanan  v.  The  Logans- 
port,  etc.,  R.  \V.  Co.,  71  Ind.  265 ;  Turner  v.  Cboi,  36  Ind. 
129.  If  such  a  defect  is  not  ground  for  a  demurrer,  it  cer- 
tainly can  not  be  cause  for  reviewing  a  judgment.  We  do 
not  mean  to  decide  that  it  was  necessary  for  appellees  to  verify 
their  complaint,  for  we  deem  it  unnecessary  to  make  any  de- 
cision upon  that  question. 

We  need  not  enquire  whether  appellees'  complaint  entitled 
them  to  all  the  relief  prayed,  for,  if  sufficient  facts  were  prop- 
erly pleaded  entitling  them  to  any  substantial  relief,  this  bill 
of  review  can  not  be  maintained.  A  complaint  good  in  part^ 
and  entitling  the  plaintiif  to  judicial  assistance,  will  repel  an 
attack  by  demurrer.  Teal  v.  Spangler,  72  Ind.  380 ;  Bayless 
V.  Glenn,  72  Ind.  5.  A  bill  of  review  is  not  more  potent 
than  a  demurrer. 

Judgment  affirmed. 
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Practice. — Pleading. — Answer,  —  Beply, — When  a  paragraph  of  answer  Ib  ISi  384 


useless,  admitting  no  proof  not  otherwise  admissible,  there  can  be  no 
available  error  in  overruling  a  demurrer  to  any  reply  lo  it,  or  in  refusing 
to  strike  it  out,  or  in  refusing  to  require  it  to  be  made  more  definite. 

SamEa — Bill  of  Exceptions — Motions  to  strike  out  pleadings  and  to  make 
them  definite,  as  well  as  the  action  of  the  court  thereon,  can  appear  of 
record  only  by  bill  of  exceptions  or  special  order  of  the  court. 

Same — Insiruetions. — Instructions  to  the  jury  can  be  made  part  of  the  record 
only  by  bill  of  exceptions,  order  of  the  court,  or  complying  with  section 
535,K.  S.  1881.  The  memorandum  *^not  ^t^i  and  excepted  to''  is  not 
such  a  compliance. 

Same.— i:\;idenc£.— Instructions  given,  or  modifications  of  those  prayed,  will, 
when  the  evidence  is  not  in  the  record,  be  deemed  correct,  if  they  would 
be  so  under  any  possible  evidence  which  the  issues  will  admit 

From  the  Floyd  Circuit  Court. 

A,  Dowling  for  appellant. 

J.  H,  Slotsenburgj  D.  W.  LafoUette  and  W.  W.  Tvley  for  ap- 
pellee. 

WoRBEN,  J. — Action  by  the  appellee  against  the  appellant 
on  a  policy  of  insurance  executed  by  the  defendant,  whereby 
the  defendant  assured  the  life  of  one  Hezekiah  B.  Stran,  for  the 
benefit  of  the  plaintiff  Doll,  who  was  the  creditor  of  Stran. 

Issue ;  trial ;  verdict  and  judgment  for  the  plaintiff. 

In  his  brief,  the  counsel  for  the  appellant  says :  "  The  er- 
rors relied  upon  for  the  reversal  of  the  judgment  are : 

"  First.  The  decision  of  the  court  overruling  the  demurrer 
to  the  second  paragraph  of  the  reply. 

"  Second.  The  decision  of  the  court  overruling  the  appel- 
lant's motion  to  strike  out  the  second  paragraph  of  reply. 

"  Third.  The  decision  of  the  court  overruling  the  appel- 
lant's motion  to  make  the  second  paragraph  of  reply  mor^ 
specific. 

"  Fourth.  The  decision  of  the  court  overruling  the  appel- 
lant's motion  for  a  new  trial." 
Vol.  80.— 8 
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Of  these  in  their  order:  By  the  terms  of  the  policy,  an  an- 
nual premium  was  to  be  jKiid  by  Doll,  of  §40.60,  during  the 
life  of  said  Stran,  to  be  paid  on  or  before  the  24th  day  of  June. 
The  following  allegations  are  found  in  the  complaint,  viz. : 

"  That  he,  the  said  James  A.  Doll,  promptly  paid  the  de- 
fendant the  annual  premium  stipulated  for  in  said  policy,  up 
to  and  including  the  premium  which  became  due  on  the  24th 
day  of  June,  1867 ;  and  the  plaintiff  further  says,  that  after- 
wards, to  wit,  on  the  15th  day  of  St^ptember,  1867,  the  said 
Hezekiah  B.  Stran  departed  this  life,  of  which  fact  the  de- 
fendant then  had  due  notice.  *  *  *  And  the  plaintiff  further 
says  that  neither  the  said  Hezekiah  B.  Stran,  in  his  life-time, 
nor  the  said  James  A.  Doll,  violated  in  anv  manner  anv  of 
the  provisos  or  conditions  contained  in  said  policy,  but  that, 
on  the  contrary,  they  and  each  of  them  have  fully  complied 
with  all  the  terms  and  conditions  of  said  policy.'* 

The  defendant  answered  by  general  denial,  together  with  a 
number  of  special  or  affirmative  paragraphs.  Tlie  third  and 
fourth  paragraphs  were  but  argumentative  denials  of  the  alle- 
gations of  the  complaint,  especially  of  the  allegation  that  the 
plaintiff  had  paid  to  the  defendant  the  premium  falling  due 
June  24th,  1 867.  The  matter  of  these  paragraphs,  if  it  tended 
to  establish  a  defence,  could  have  been  given  in  evidence 
under  the  general  denial  to  the  complaint.  The  second  para- 
graph of  the  reply  was  addressed  to  .the  third  and  fourth  para- 
graphs of  answer.  In  this  state  of  the  record,  if  the  ruling 
on  the  demurrer  to  the  reply  was  erroneous,  the  error  was  a 
harmless  one.  The  two  |>aragraphs  of  answer  and  the  reply 
thereto  might  have  gone  out  of  the  record  without  any  detri- 
ment to  the  defendant. 

If  the  court  had  overruled  the  demurrer  to  the  reply  on  the 
theory  that  the  paragraphs  of  answer  were  bad,  and  that  the 
reply  was  good  enough  for  bad  paragraphs  of  answer,  which  it 
might  have  done,  the  defendant  was  not  injured,  because  under 
the  general  denial  the  matter  of  the  paragraphs  of  answer 
could  have  been  given  in  evidence.     Vhl  v.  Harr^i/,  78  Ind.  26. 
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In  respect  to  the  motions  to  strike  out  the  second  para- 
graph of  reply,  and  to  make  the  same  more  specific,  it  is 
sufficient  to  say  that  it  does  not  appear  by  any  bill  of  excep- 
tions that  they  were  made  by  counsel  or  passed  upon  by  the 
court ;  such  motions,  and  the  ruling  upon  them,  can  only  be 
shown  by  bill  of  exceptions,  or  special  order  of  the  court. 

We  come  to  the  motion  for  a  new  trial.  There  is  no  bill 
of  exceptions  in  the  record,  and,  of  course,  the  evidence  is 
not  in  the  record.  The  motion  was  based  upon  giving,  and 
the  refusal  to  give,  instructions.  There  was  no  order  of  the 
court  making  the  instructions  given  or  refused  a  part  of  the 
record.     See  code  of  1852,  section  559. 

If,  therefore,  the  instructions  are  to  be  regarded  as  in  the 
record  at  all,  compliance  must  have  been  had  with  sections 
324  and  325  of  the  code. 

We  find  in  the  record  several  instructions  purporting  to 
have  been  given  by  the  court,  on  the  margin  of  which  are 
the  words  "  excepted  to,"  signed  by  counsel  for  the  defendant. 
This  is  not  a  compliance  with  section  325,  which  provides 
that  **A  party  excepting  to  the  giving  of  instructions,  or  the 
refusal  thereof,  shall  not  be  required  to  file  a  formal  bill  of 
exceptions;  but  it  shall  be  sufficient  to  write  at  the  close  of 
each  instruction,  *  refused  and  excepted  to,'  or  '  given  and  ex- 
cepted to,'  which  shall  be  signed  by  the  party  or  his  attor- 
ney." In  the  absence  of  a  bill  of  exceptions,  or  an  order  of 
the  court  making  the  instructions  a  part  of  the  record,  the 
only  evidence  which  we  can  have  that  an  instruction  was 
either  given  or  refused,  is  the  statement,  thus  required  to  be 
made  and  signed  by  the  party  or  his  attorney,  that  it  was  thus 
"  given ''  or  "  refused."  This  statement  is  lacking  as  to  the 
instructions  purporting  to  have  been  given  by  the  court,  and 
we  can  not  notice  them. 

Two  instructions  given  at  the  instance  of  the  plaintiff,  the 
3d  and.  the  6th,  have  the  proper  note  on  the  margin,  "  given 
and  excepted  to,"  signed  by  the  counsel  for  the  defendant. 
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We  need  not  set  out  these  instructions  at  length.  While  they 
might  not  have  been  right  under  some  states  of  evidence, 
they  might  have  been  right  under  other  states  of  evidence  that 
could  have  been  given  under  the  issues^  and  in  the  absence  of 
the  evidence  we  must  presume  that  it  was  such  as  justified 
the  giving  of  the  charges.  The  Aurora  Fire  Ins.  Go.  v.  John-- 
«on,  46  Ind.  315. 

In  the  transcript  are  several  instructions  purporting  to  have 
been  asked  by  the  defendant,  on  the  margin  of  which  are  the 
words  "  not  given  and  excepted  to,"  and  signed  by  the  judge. 
.Following  this  are  the  words  "  excepted  to,"  signed  by  coun- 
sel for  the  defendant.  This  is  not  a  compliance  with  the 
statute.  We  conceive  that  the  words  "  not  given  "  may  not 
be  equivalent  to  the  word  "  refused,"  for  the  charges  may  not 
have  been  given  because  the  court  was  not  asked  to  give 
them,  in  which  case  they  could  not  be  said  to  have  been  re- 
fused. But,  beyond  this,  the  law  does  not  contemplate  this 
mode  of  showing  that  a  charge  was  refused.  The  statement 
of  the  judge  that  a  charge  was  refused  can  not  dispense  with 
the  necessity  of  the  statement  provided  for  by  statute, "  refused 
and  excepted  to,"  signed  by  the  party  excepting  or  his  counsel. 

Exception  was  taken  to  the  modification  of  othen  charges 
asked  by  the  defendant,  and  given ;  but  in  the  absence  of  the 
evidence  we  can  by  no  means  say  that  any  error  was  com- 
mitted in  this  respect. 

We  have  thus  considered  the  questions  involved,  and  find 
no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Note. — Howk,  J.,  having  been  of  counsel  in  the  cause, 
did  not  participate  in  its  consideration. 

Petition  for  a  rehearing  overruled.  < 
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No.  8819. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Head. 

BiiiL  OF  Exceptions. — Dismiaml. — Next  Friend, — No  question  can  be  made 
in  the  Supreme  Court  upon  a  refusal  to  dismiss  because  of  the  insolvency 
of  a  next  friend,  unless  the  matter  is  shown  by  bill  of  exceptions. 

New  Trial. — Error. — Error  can  not  be  assigned  upon  the  refusal  to  admit 
evidenced     It  may  be  cause  for  a  new  trial. 

Neqlioence. — Ba'droad, — Pleading. — A  complaint  against  a  railroad  com- 
pany for  personal  injury  caused  by  the  negligence  of  the  defendant's 
servants,  averring  that  the  plaintiff  "  was  without  fault  or  negligence," 
sufficiently  shows  that  the  negligence  of  the  plaintiff  did  not  contribute 
to  the  injury,  unless  it  otherwise  appears  by  the  complaint. 

Same. — Street, — When  a  public  street  crosses  a  railroad  track,  a  foot  pass- 
enger has  a  right  to  cross  the  railroad  anywhere  in  the  street,  and  to 
cross  otherwise  than  by  a  footpath  made  for  convenience  is  not  negli- 
gence, though  thereby  his  foot  becomes  so  fastened  between  the  rail  of 
the  track  and  a  guard  rail  that  he  can  not  escape  an  approaching  train, 
and  in  consequence  is  injured. 

Verdict. — Interrogatories. — Judgment, — Practice. — The  answers  of  the  jury 
to  interrogatories  will  warrant  a  judgment,  notwithstanding  the  general 
verdict,  only  when  construed  with  each  other  they  are  found  to  be  in- 
consistent with  the  latter.  That  they  do  not  comprehend  all  the  issues 
is  not  a  reason  for  such  a  judgment. 

Supreme  Court. — New  TriaL — E}vidence. — The  Supreme  Court  will  ndt  or- 
der a  new  trial  because  a  mere  preponderance  of  the  evidence  is  against 
the  verdict. 

From  the  Lawrence  Circuit  Court. 

T.  J.  Jackson,  for  appellant. 

G.  G,  Reily  and  A.  C.  Voris,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  was  an  infant ;  he  brought 
this  suit  by  his  next  friend,  against  the  appellant,  to  recover 
damages  for  the  appellant's  negligence. 

On  the  day  of^the  Presidential  election,  in  1876,  the  appel- 
lee and  other  boys  were  about  the  polls  in  the  town  of  Mitch- 
ell ;  it  was  between  four  and  five  o'clock  in  the  afternoon ;  at 
that  place  the  appellant's  road,  running  north  and  south,  crosses 
Main  street  in  the  town  of  Mitchell,  a  street  eighty  feet  wide 
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running  east  and  west.  A  switch,  running  southeasterly  to  a 
freight  house,  also  crosses  Main  street  close  to  the  main  track 
of  appellant's  road,  and  the  target  of  that  switch,  where  the 
switch  begins,  is  fifty  or  sixty  feet  north  of  the  north  line  of  Main 
street.  An  engine  and  some  freight  cars  were  standing  on  the 
main  track  north  of  and  close  to  the  beginning  of  the  switch; 
the  engine  was  at  the  north  end  of  the  cars.  In  Main  street, 
alongside  of  the  track,  the  appellants  had  a  "guard  rail ;"  the 
appellee,  nine  years  old,  undertook  to  cross  the  railway  in 
Main  street,  going  northeasterly,  and  got  his  foot  caught 
in  the  guard  rail  in  Main  street,  about  twenty  feet  south  of 
tlie  north  line  of  the  street.  At  that  time,  as  the  evidence 
tends  to  show,  there  was  a  switchman  at  the  target,  and  a 
brakeman  on  the  top  of  the  cars,  and  when  the  boy  found  he 
was  caught,  he  cried  for  help,  and  immediately  thereafter  the 
train  of  cars  began  to  back  southward  toward  the  boy,  at  the 
usual  speed  of  a  switching  train. 

The  evidence  further  tends  to  show  that  several  j)ersons  im- 
mediately cried  out  to  the  man  at  the  switch,  and  gave  signals 
to  the  brakeman  on  the  top  of  the  cars,  by  waving  their  hands 
and  shouting,  and  that  some  of  them  ran  to  the  boy  to  help 
him,  but  could  not  get  him  loose ;  and  that  the  train  came  on 
and  was  not  stopped  until  it  had  reached  the  boy,  and  cut  his 
foot  off,  the  bystanders  holding  his  body  out  of  the  way. 

The  complaint  was  in  two  paragraphs.  A  demurrer  to  the 
first  was  sustained,  and  a  demurrer  to  the  second  was  overruled. 

The  answer  was  the  general  denial.  The  issue  was  tried  by 
a  jury,  who  failed  to  agree.  Afterwards  the  appellants  moved 
to  dismiss  the  cause  on  account  of  the  insolvency  of  the  appel- 
lee's next  friend,  and  this  motion  was  overruled.  The  issue 
was  again  tried  by  another  jury,  who  failed  to  agree.  The 
issue  was  again  tried  by  a  third  jury,  to  whom  interrogatories 
were  propounded  by  both  parties,  and  submitted  by  the  court, 
and  they  returned  a  verdict  for  the  plaintiff,  with  $1,000 
damages.  They  returned,  also,  the  interrogatories  and  their 
answers  thereto,  as  follows : 
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"  First.  Was  there  any  effort  made  by  those  in  charge  of  the 
train  to  stop  the  same  until  it  was  in  the  act  of  running  over 
the  foot  of  the  plaintiff?    Answer.     No. 

"Second.  Had  the  persons  in  charge  of  the  train  kept  a 
proper  lookout  for  persons  or  objects  upon  the  track,  and  for 
danger  ahead,  would  they  have  discovered  the  plaintiff  and 
known  his  situation  in  time  to  stop  their  train  before  it 
reached  or  injured  the  plaintiff?    Answer.     Yes. 

"  Third.  VV^as  the  plaintiff's  foot  fastened  between  the  raib 
of  defendant's  road,  and  so  firmly  held  that  he  could  not  extri- 
cate the  same,  and  while  in  this  condition  was  he  run  upon 
and  injured  by  said  train  ?    Answer.     Yes. 

"  Fourth.  Did  those  in  charge  of  the  train  keep  a  reasonably 
careful  watch  ahead  for  danger  while  approaching  the  place 
where  plaintiff  was  injured?    Answer.     No. 

"Sixth.  Were  there  such  signals  and  alarms  given  by  plain- 
tiff, or  by  plaintiff  and  others,  as  would  reasonably  have  ad- 
vised and  made  known  to  those  in  charge  of  the  defendant's 
train,  the  condition  of  the  plaintiff?    Answer.     Yes." 

The  foregoing  were  the  plaintiff's  interrogatories. 

The  defendant's  interrogatories  were  as  follows : 

"1.  Was  the  defendant's  train,  by  which  plaintiff  was  in- 
jured, stopped  as  soon  as  could  reasonably  be  done  after  de- 
fendant's train  hands  were  notified  or  had  knowledge  that  the 
plaintiff  was  fastened  on  the  track  ?    Answer.    Yes. 

"  2.  When  the  plaintiff  was  injured,  was  the  defendant  guilty 
of  any  negligence  which  caused  the  injury  complained  of? 
Answer.     Yes. 

"  3.  Were  the  defendants  signalled  to  stop  the  train  so  that 
those  in  charge  of  the  train  had  knowledge  of  the  same  ? 
Answer.     No. 

"  3J.  Were  signals  given  to  those  in  charge  of  the  train, 
under  such  circumstances  that  they  ought  reasonably  to  have 
known  that  there  was  danger  ahead.     Answer.     Yes. 

"4.  Did  not  the  train,  as  soon  as  its  hands  were  notified 
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that   then*   wa<  a  i)eiwjn  on   tlie   track,  ininnMliately  stop? 
AnsM'er.     Xo. 

"  5.  Do  you  find  that  the  plaintifT  contributed  to  the  injury 
he  received,  by  any  negligent  or  careless  conduct  or  act  on 
his  part?  Answer.     No. 

"  6.  Omld  the  train  have  bi*en  stopped  and  the  injury 
avoided  if  the  engineer  had  been  notifiiHl  <»f  the  danger  when 
the  notice  was  first  given  by  the  plaintiff,  or  any  other  person, 
of  his  foot  being  fastened?    Answer.     Yes. 

"  7.  Did  the  plaintiff  follow  the  ordinary-  track  for  foot  pas- 
sengers to  cross  defendant's  track  at  the  time  and  place  where 
said  injurj'  was  sustained?     Answer.     Xo." 

The  appellant  filed  a  motion  for  judgment  in  her  fiatvor  on 
the  answers  of  the  jurj-  to  the  intern)gatories,  which  motion 
was  overruled ;  the  appellant's  motion  for  a  new  trial  was  over- 
ruled ;  and  her  motion  in  arrest  of  judgment  was  also  over- 
ruled ;  judgment  was  rendered  on  the  verdict.  This  appeal  was 
taken,  and  the  following  is  the  assignment  of  errors : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint. 

2.  The  court  erred  in  refusing  to  dismiss  said  cause  on  ac- 
count of  the  insolvency  of  James  A.  Head,  the  next  friend 
of  the  plaintiff. 

3.  The  court  erred  in  rejecting  certain  evidence  in  cross 
examination  of  William  F.  Head. 

4.  The  court  erred  in  ruling  out  certain  evidence  of  John 
Head. 

5.  The  court  erred  in  refusing  to  give  judgment  for  defend- 
ant on  the  special  findings  of  the  jury. 

6-  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

7.  The  court  erred  in  overruling  defendant's  motion  in  ar- 
rest of  judgment. 

The  second  error  assigned  presents  no  question  for  consid- 
eration,  because  the  matter  therein  referred  to  is  not  shown 
by  any  bill  of  exceptions. 

The  third  and  fourth  errors  assigned  present  matters  con- 
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stituting  cause  for  a  new  trial,  but  which,  when  assigned  as 
error,  present  no  question  for  decision.  Edwards  v.  Powell, 
74  Ind.  294. 

The  first  and  seventh  errors  assigned  present  the  question, 
Is  the  second  paragraph  of  the  complaint  sufficient?  The 
complaint  states  that  the  appellant^s  railroad  crosses  Main 
street,  a  public  street  and  highway  in  the  town  of  Mitchell,. 
Indiana ;  that  in  said  street  the  appellant  had  a  guard  rail,, 
leaving  a  space  of  two  and  one-half  to  four  inches  between 
the  rails ;  that  appellee  was  in  the  highway  crossing  the  rail- 
road track,  and  without  any  feult  or  negligence  of  his  own, 
had  his  foot  caught  between  the  guard  rail  and  the  main  rail, 
in  said  highway,  and  there  fastened,  so  that  he  could  not  get 
away,  and  that  the  appellant,  by  her  servants,  wrongfully,  neg- 
ligently and  carelessly  caused  one  of  her  locomotives,  with  a 
train  of  cars  attached  thereto,  to  run  over  the  appellee,  and 
that,  at  the  time  this  was  done,  the  agents  of  the  appellant  in 
charge  of  said  train  well  knew  that  appellee  was  on  said 
crossing,  and  well  knew  his  helpless  condition ;  that  by  rea- 
son of  said  negligence  said  train  passed  over  the  foot  and  leg 
of  the  appellee  and  mangled  and  broke  the  same  so  that  it 
had  to  be  cut  off,  and  that  said  injury  was  inflicted  by  said 
appellant  without  any  fault  or  negligence  of  the  appellee. 

The  objections  made  to  this  complaint  are,  that  it  fails  to 
show  how  the  guard  rail  was  kept,  and  fails  to  show  that  the 
appellee  was  upon  the  track  at  a  point  where  he  had  a  right 
to  be,  or  that  he  was  at  the  proper  place  for  foot  passengers 
to  cross  said  railway  track,  and  fails  to  show  that  the  appellee 
was  not  careless  in  entering  upon  the  track  at  the  point  where 
he  did. 

But  these  objections  can  not  be  sustained.  The  complaint 
avers  that  there  was  no  fault  or  negligence  in  the  appellee, 
and  there  is  nothing  in  the  complaint  which  shows  any  negli- 
gence in  him.  He  had  a  right  to  cross  the  railway  anywhere 
within  the  highway ;  if  somebody,  for  convenience,  had  made 
a  gravel  walk  for  foot  passengers,  the  appellee  was  not  bound 
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to  use  it ;  the  averment  that  there  was  no  fiiult  or  negligence 
in  the  appellee  is  enough,  unkss  it  appears  elsewhere  in  the 
complaint  that  there  was  negligt-nce;  nothing  of  that  sort  can 
be  found  in  this  complaint.  In  the  case  of  the  JeffersonviUeydCy 
R.Ii.  Co.  V.  Goldi<mi(Iiy-i7  Ind.4o,it  was  held  that,  between  sta- 
tions and  public  cro.s.<ing.s, a  railroad  track  belongs  exclusively 
to  the  railroad  company,  anil  all  persons  who  walk,  ride  or 
drive  thereon  are  trespassers,  and  are  subject  to  all  the  risks 
incident  thereto ;  but  that  ruling  is  not  applicable  to  the  pres^ 
ent  case,  because  here  the  appellee  was  crossing  tlie  raibx)ad 
in  a  public  street  where  he  had  a  right  to  cross  it.  There  was, 
therefore,  no  error  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint,  nor  in  overruling  the  motion  in 
arrest  of  judgment.  The  fifth  error  assigned  presents  the 
question,  whether  the  court  erred  in  refusing  to  render  judg- 
ment for  the  appellant,  notwithstanding  the  general  verdict 
for  the  appellee. 

Such  a  motion  can  be  granted  in  one  case  only,  and  that  is 
where  the  answers  to  the  interrogatories,  which  answers  are 
sometimes  called  "special  findings  of  facts,"  are  inconsistent 
with  the  general  verdict.  Practice  Act,  section  337.  The  ap- 
pellant's counsel  urged,  as  a  reason  in  support  of  this  motion, 
that  "the  special  findings  did  not  comprehend  all  the  issues," 
but  that  matter  is  uot  applicable  to  answers  to  interrogatories. 
Such  answers  are  not  required  to  comprehend  all  the  issues. 
But  the  answers  to  the  interrogatories  in  the  case  at  bar, 
when  taken  together,  are  not  inconsistent  with  the  verdict; 
they  rather  reinforce  it. 

In  answer  to  the  1st  question  of  appellant,  the  jury  said 
that  the  defendant's  train  was  stopj)ed  as  soon  as  it  reasonably 
could  be  after  the  hands  were  notified,  or  had  knowledge  that 
the  plaintiff  was  fastened  in  the  track  ;  but  this  must  be  taken 
in  connection  with  the  answers  to  the  4th  and  6th  questions 
of  the  appellee,  which  show  that  those  in  charge  of  the 
train  did  not  keep  proper  "  watch  ahead  for  danger  when  ap- 
proaching the  place  where  the  boy  was,"  and  that,  if  there 
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had  been  such  watch,  the  signals  and  alarms  given  by  the  by- 
standers, would  have  been  sufficient  to  notify  the  hands  on 
the  train. 

The  answer  to  defendants'  3d  interrogatory  shows  that 
the  defendants  were  not  signalled  to  stop  the  train  so  that 
those  on  the  train  had  notice  of  it;  this,  too,  must  be  taken  in 
connection  with  the  answers  to  the  other  interrogatories.  If 
the  train  men  had  come  rushing  on,  after  having  had  actual 
notice,  it  would  have  been  a  wilful  and  wanton  act,  grossly 
inhuman  and  cruel ;  but  the  answers  show  that  they  came 
on,  because  by  their  own  negligence  they  failed  to  perceive 
what,  with  proper  watch  ahead  for  danger,  they  would  have 
perceived. 

The  answer  to  the  7th  interrogatory  shows  that  the  appel- 
lee was  not  on  a  foot- walk  which  had  been  made  across  the 
railroad  at  the  side  of  Main  street.  The  appellant's  counsel 
claims  that  this  shows  that  the  appellee  was  not  where  he 
ought  to  have  been,  and  was,  therefore,  a  trespasser,  subject 
io  all  risks.  But  such  a  proposition  can  not  be  maintained ; 
the  public  has  a  right  to  cross  the  railroad  anywhere  in  the 
public  highway,  and  are  not  out  of  place  in  so  doing.  It  ap- 
pears by  the  answer  to  the  5th  interrogatory  of  the  appellant, 
that  the  train  was  stationary  at  the  time  the  appellee  was 
crossing  the  railroad.  The  answers  to  the  interrogatories  are 
not  inconsistent  with  the  verdict,  and  there  was  no  error  in 
overruling  the  appellant^s  motion  for  judgment  non  obstante. 

Three  reasons  were  alleged  in  support  of  the  motion  for  a  ' 
new  trial : 

1st.  That  the  verdict  is  contrary  to  law. 

2d.  That  the  verdict  was  brought  about  by  undue  influence. 

3d.  That  the  verdict  was  contrary  to  the  evidence. 

The  second  of  these  reasons  is  not  alluded  to  in  the  appel- 
lant's brief,  and  is,  therefore,  regarded  as  waived. 

It  is  claimed  that  the  verdict  was  contrarv  to  law,  because 
the  evidence  shows  negligence  on  the  part  of  the  appellee ; 
but  the  only  negligence  claimed  is  that  the  appellee  was  cross- 
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ing  the  track  where  be  had  no  right  to  cross  it,  and,  as  already 
stated,  he  had  a  right  to  cross  where  he  did. 

The  other  reason  alleged  for  a  new  trial  is,  that  the  verdict 
was  contrary  to  the  evidence.  There  was  some  evidence  tend- 
ing to  support  the  verdict,  and,  where  that  is  the  case,  the  rule 
is  that  this  court  will  not  set  aside  a  verdict  upon  a  mere  pre- 
ponderance of  the  evidence  against  the  verdict.  Lane  v. 
BrowTiy  22  Ind.  239 ;  ButterficM  v.  TriUipa^  67  Ind.  338 ;  Ru- 
dolph V.  Lane,  57  Ind.  115 ;  Strales  v.  Southardy  64  Ind.  557 ; 
Fort  Wayjiey  rfc,  /?.  /?.  Co.  v.  Hxisselman,  65  Ind.  73 ;  Grant  v. 
Westfally  57  Ind.  121 ;  Watt  v.  DeHaten,  55  Ind.  128 ;  Cox  v. 
The  State,  49  Ind.  568 ;  Richardson  v.  Reed,  35  Ind.  356. 

There  was  no  error  in  overruling  the  motion  for  a  new  trials 
and  there  is  no  available  error  in  the  record.  The  judgment 
<5f  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is,  therefore,  ordered  by  the  court,  on  the 
foregoing  opinion,  that  the  judgment  of  the  court  below  be  and 
it  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  9520. 

May  r.  Greenhill  et  al. 

Recjsiveb. — OompUnnt  for. — Notice  of  Application. — Under  the  proviBions  of 
the  act  of  March  ISth,  1S75,  in  relation  to  the  appointment  of  recei^erB^ 
etc.,  2  R.  S.  1876,  p.  115,  note  1,  a  receiver  could  not  be  appointed  by 
any  court,  in  any  case,  until  the  adverse  party  had  appeared  and  answered 
the  complaint  therefor,  or  had  reasonable  notice  of  the  pendency  of  the 
action  and  of  the  application  for  the  appointment  of  such  receiver. 

From  the  Marion  Circuit  Court. 

D.  V.  Bums  and  C.  S.  Denny,  for  appellant. 

W.  H.  MartZy  W.  W.  Herod  and  F.  Winter,  for  appellees. 

HowK,  J. — In  this  case,  the  appellee  Robert  Greenhill,  for 
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himself  and  forty  other  persons, whose  names  were  given, "  and 
many  others  whose  names  are  unknown  to  tliisplaintifl',"  all  of 
whom  were  creditors  of  Henry  Thompson,  complained  of  said 
Thompson  and  the  appellant,  Edwin  J.  May,  as  defendants.  In 
his  complaint,  the  said  Greenhill  alleged,  in  substance,  that  he 
brought  this  action  for  himself  and  the  other  persons  whose 
names  were  mentioned  therein,  and  dU  others  who  might  join 
in  the  action  ;  that,  by  reason  of  the  great  number  of  the  credi- 
tors of  Henry  Thompson,  it  would  be  inexpedient  and  im- 
practicable to  bring  separate  actions  on  their  claims,  and  would 
unnecessarily  encumber  the  records  of  the  court ;  that  the  said 
Thompson  was  the  sole  proprietor  of  a  certain  hotel,  com- 
monly known  as  the  "  Occidental  Hotel,''  in  the  city  of  In- 
dianapolis ;  that  the  creditors'  claims,  mentioned  in  said  com- 
plaint, were  made  and  incurred  by  said  Thompson  in  manag- 
ing and  operating  said  hotel ;  that  the  claims  therein  mentioned 
amounted  in  the  aggregate  to  about  three  thousand  dollars. 
(And  here  follows  a  list  of  the  creditors  named  in  the  com- 
plaint,  with  the  amount  alleged  to  be  due  from  Thompson  to 
each  of  them  set  opposite  to  his  name.) 

It  is  then  further  alleged  in  the  complaint,  that  the  said 
several  claims  were  for  labor  performed  and  goods  furnished,  at 
the  special  request  of  said  Thompson,  and  that  the  same  were 
then  due  and  wholly  unpaid ;  that  on  or  about  the  third  day  of 
May,  1881,  the  said  Henry  Thompson  left  the  State  of  Indi- 
ana ;  that  at  that  time,  and  long  prior  thereto,  the  said  Thomp- 
son was  financially  embarrassed,  and  left  the  State  for  the 
purposeof  delaying  anddefraudinghis  creditors  and  the  plain- 
tiff, and  for  the  purpose  of  avoiding  the  service  of  process  on 
him;  and  that,  by  reason  of  said  Thompson's  having  so  left 
the  State,  it  was  impossible  to  secure  service  of  notice  upon 
him  of  the  pendency  of  this  action,  and  of  this  application  for 
the  appointment  of  a  receiver;  that,  prior  to  and  at  the  time 
of  his  departure  from  the  State,  the  said  Thompson  was  the 
sole  proprietor  and  manager  of  the  said  hotel,  and  the  business, 
rights  and  property  appurtenant  thereto,  and  the  good-will 
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thereof;  that,  immediately  after  the  departure  of  said  Thompson 
from  the  State,  the  ap])elIaDt,  Edwin  J.  May,  wholly  without 
right  or  authority,  took  possession  of  said  hotel  and  its  basi-* 
ness,  property  and  furniture,  and  was  then,  without  right  or 
authority,  using,  occupying  and  controlling  said  hotel  and  its 
property,  to  the  exclusion  of  said  creditors,  for  his  own  use 
and  benefit ;  that  the  said  Thompson  had  no  other  property^ 
in  this  State,  subject  to  execution,  out  of  which  the  claims  of 
said  creditors  could  be  made;  that  the  property  in  said  hotel, 
and  the  rights  and  good-will  of  its  business,  were  of  the  value 
of,  to  wit,  ten  thousand  dollars ;  that,  if  the  said  assets  were 
properly  administered,  they  would  suflBce  to  pay  all  of  the 
debts  of  said  Henry  Thompson  ;  that  the  appellant.  May,  had 
no  right,  title  or  interest  in  or  to  the  said  hotel  property  other 
than  a  pretended  chattel  mortgage  upon  the  personal  property 
of  said  hotel,  to  secure  notes  of  about  five  thousand  dollars; 
that  the  said  May  claimed  to  hold  an  assignment  of  the  lease 
for  the  hotel  building  from  said  Thompson,  which  pretended 
transfer,  if  made,  was  wholly  fraudulent  and  void  as  to  the  said 
creditors  of  said  Thompson,  and  was  without  any  considera* 
tion  whatever,  and,  if  made,  was  made  on  the  night  of  the 
third  day  of  May,  1881,  and  but  a  few  minutes  before  he, 
Thompson,  left  the  State  as  before  stated. 

And  the  appellee  Greenhill  further  said  that  all  the  prop- 
erty in  said  hotel,  belonging  to  said  Thompson,  was  subject  to 
levy  and  sale  to  pay  the  debts  due  the  said  creditors,  but  that 
any  such  sale  would  greatly  diminish  the  value  of  said  prop- 
erty, and  totally  destroy  the  good-will  of  said  hotel ;  that  said 
property  was  in  great  danger  of  being  wasted  and  destroyed, 
and  might  not  be  suflBcient  to  pay  and  satisfy  the  demands  of 
said  creditors  of  said  Thompson,  if  the  same  should  be  al- 
lowed to  remain  in  the  hands  and  under  the  control  of  said 
Edwin  J.  May ;  and  that,  if  the  said  property  and  business 
were  properly  managed,  the  claims  of  said  creditors  and  others, 
including  the  pretended  claim  of  said  Edwin  J.  May,  could 
be  saved  to  them  and  other  creditors,  if  any,  of  said  Thompson. 
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Wherefore  the  appellee  Greenhill,  in  his  own  behalf  and 
in  behalf  of  others,  for  whose  benefit  he  brought  this  action^ 
prayed  the  court  that  a  receiver  might  be  appointed  to  take 
possession,  control  and  management  of  said  hotel  and  the  busi- 
ness thereof,  and  of  all  the  property  belonging  to  the  said 
Thompson,  within  the  jurisdiction  of  the  court,  and  to  collect 
and  receive  all  sums  of  money  and  claims  due  the  said  Thomp- 
son ;  and  that  such  receiver  might  be  allowed  to  carry  on  and 
operate  said  hotel,  under  the  orderof  the  court,  until  the  final 
hearing  of  this  cause,  and  that  the  said  receiver  might  be  then 
ordered  tq  pay  the  said  creditors  such  sums  of  money  as  should 
thereafter  be  determined  to  be  due  them,  and  each  of  them. 

This  complaint  was  verified  by  the  oath  of  the  appellee 
Greenhill,  and  filed  in  the  court  below,  on  the  31st  day  of 
May,  1881.  Afterward,  on  June  3d,  1881,  a  summons  was 
issued  on  said  complaint  for  the  defendants  named  therein, 
addressed  to  the  sheriff  of  Marjon  county,  and  commanding 
him  to  summon  them  to  appear  in  said  court  on  the  first  day 
of  its  ensuing  August  term,  and  answer  said  complaint.  The 
sheriff  returned  this  summons,  as  served  on  said  Edwin  J, 
May,  on  June  3d,  1881,  and  that  the  defendant  Henry  Thomp- 
son was  not  found  in  his  bailiwick. 

On  the  4th  day  of  June,  1881,  the  court  sustained  the  mo- 
tion of  the  appellee  Greenhill  for  the  appointment  of  a  re- 
ceiver, as  prayed  for  in  his  verified  complaint.  Thereupon, 
the  court  ordered  in  substance,  that  Albert  W.  Wishard  should 
be  appointed  a  receiver  to  take  charge  of  the  property  named 
in  the  complaint,  and  to  perform  the  duties  thereinafter  spec- 
ified ;  aud  the  appellant,  Edwin  J.  May,  was  ordered  to 
deliver  over  to  the  receiver  all  and  singular  the  personal 
property,  then  in  his  possession,  belonging  to,  or  a  part  of, 
and  situate  in  the  "  Occidental  Hotel,"  in  the  city  of  Indi- 
anapolis, which  was  in  the  hotel  and  belonging  to  the  de- 
fendant Henry  Thompson,  in  any  manner,  on  the  1st  day  of 
May,  1881,  or  since,  or  wheresoever  else  the  same  might  be, 
which  then  or  since  belonged  to  Henry  Thompson  in  any 
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manner  whatsoever,  by  virtue  of  his  former  ownership  or 
proprietorship  of  said  hotel,  together  with  the  possession  of 
said  hotel  buildings;  and  that  said  Edwin  J.  May  should 
deliver  to  the  receiver  all  the  books,  with  all  the  notes,  bills, 
accounts  and  other  rights  of  action,  belonging  in  any  man- 
ner to  said  Thompson.  The  order  then  prescribed  the  duties 
of  the  receiver,  and  gave  directions  as  to  the  manner  in 
which  he  should  execute  his  trust. 

The  appellant  Edwin  J.  May  objected  to  the  order  of  the 
court  for  the  appointment  of  a  receiver,  and  his  objections 
having  been  overruled  by  the  court,  he  excepted  to  such  rul- 
ing and  filed  his  bill  of  exceptions.  The  said  Edwin  J.  May 
has  appealed  to  this  court  from  the  order  for  the  appoint- 
ment of  a  receiver,  and  perfected  his  appeal  within  ten  days 
from  the  date  of  such  order.  The  record  fails  to  show  that 
the  defendant  Henry  Thompson  appeared  and  answered  in 
this  action  in  the  circuit  court,  or  that  he  had  any  notice, 
reasonable  or  otherwise,  of  the  pendency  of  the  action  and 
of  the  application  for  the  appointment  of  a  receiver,  before 
the  court  made  the  order  for  the  appointment  of  a  receiver. 

The  first  three  errors  assigned  by  the  ap])ellant,  Edwin  J. 
May,  call  in  question  the  order  of  the  court  for  the  appoint- 
ment of  a  receiver,  to  take  possession  of  personal  goods  and 
chattels,  rights,  credits  and  demands,  alleged  in  the  complaint 
to  be  the  property  of  the  defendant  Henry  Thompson.  It 
is  earnestly  insisted  by  the  appellant's  counsel,  that  the  court 
was  not  authorized  by  any  law  of  this  State  to  appoint  a  re- 
ceiver to  take  possession  of  the  personal  estate  described  in 
the  complaint  as  the  property  of  the  defendant  Thompson, 
under  the  circumstances  shown  in  and  by  the  record  of  this 
cause.  The  complaint  alleged  that  Thompson  had  left  the 
State,  the  summons  issued  for  him  in  this  case  had  been  re- 
turned, apparently  on  the  day  of  its  issue,  as  to  him  "not 
found,*'  he  had  not  appeared  and  answered  in  this  action,  nor 
had  any  notice,  reasonable  or  otherwise,  been  given  him  of 
the  pendency  of  this  action  and  of  the  appellee's  motion  for 
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the  appointment  of  a  receiver  therein.  At  the  time  this  ac- 
tion was  commenced,  and  of  the  order  of  the  court  for  the 
appointment  of  a  receiver  therein,  the  act  of  March  12th, 
1875,  in  relation  to  the  appointment  of  receivers,  etc.,  was  in 
force  in  this  State.  The  first  section  of  this  act  provides  as 
follows :  "  That  receivers  shall  not  be  appointed  by  any  court, 
in  any  case,  until  the  adverse  party  shall  have  appeared  and 
answered  in  the  action  pending,  or  shall  have  had  reasonable 
notice  of  the  pendency  of  the  action  and  of  the  application  for 
such  appointment."  Acts  1875,  p.  117 ;  2  R.  S.  1876,  p.  115, 
note  1.  It  seems  to  us,  therefore,  that,  in  so  far  as  the  defendant 
Thompson  was  concerned,  the  order  of  the  court  for  the  ap- 
pointment of  a  receiver  to  take  possession  of  property  upon  the 
mere  allegation  that  it  belonged  to.him,  was  made  in  direct  viola- 
tion of  the  provisions  of  the  statute,  and  can  not  be  sustained. 

The  appellant  May  has  also  assigned  as  error,  that  the  ap- 
pellee's complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  to  authorize  the  court  to  appoint  a  receiver. 
This  error,  we  think,  is  well  assigned.  The  complaint  does 
not  state,  nor  attempt  to  state,  any  cause  of  action  against  the 
appellant.  May.  As  against  the  defendant  Henry  Thompson, 
the  case  made  by  the  allegations  of  the  complaint  is  not  a  case 
for  the  appointment  of  a  receiver.  It  was  not  alleged  therein 
that  the  appellee  Greenhill,  or  either  of  those  persons  for 
whom  he  sued,  had  any  lien  of  any  kind  upon  the  property 
mentioned  in  the  complaint.  Conceding  the  truth  of  all  the 
fiicts  alleged  in  the  complaint,  precisely  as  they  are  stated,  it 
seems  to  us  that,  without  any  resort  to  the  equitable  powers 
of  the  court,  the  law  of  this  State  afforded  the  appellee  and 
those  persons  for  whom  he  sued,  a  full,  complete  and  ample 
remedy,  by  attachment  against  Henry  Thompson,  and  process 
of  garnishment  against  Edwin  J.  May. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  ap- 
pellee has  mistaken  his  remedy,  if  he  has  any,  *and  that  the 
Vol.  80.— 9 
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facts  stated  in  his  complaint  were  not  sufficient  to  authorize 
the  appointment  of  a  receiver. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  the  court  to  vacate  and 
set  aside  its  order  for  tKe  appointment  of  a  receiver  herein, 
and  for  further  proceedings  not  inconsistent  with  this  opinion^ 


No.  8727. 

Johnson  v.  Burns,  Adm'r. 

BupkEME  Court. —  Weight  of  Evidence. — Burden  of  Procf, — The  Supreme 
Court  will  not  review  the  finding  upon  a  question  of  fact,  if  supported  by 
circumstantial  evidence,  though  it  be  against  the  direct  testimony  of  a 
number  of  witnesses,  especially  if  the  burden  of  proof  was  on  the  appellant* 

From  the  Hendricks  Circuit  Court. 

L,  A.  Barnett,  for  appellant. 
i.  M,  Campbell,  for  appellee. 

Woods,  J. — The  appellant  filed  a  claim  against  the  appellee 
as  administrator  of  the  estate  of  Mary  Ayers,  for  alleged  ser- 
vices as  an  attorney  in  the  defence  of  her  son,  against  a  charge 
of  murder.  The  court  refused  to  allow  the  claim,  and  the  ap- 
pellant insists  that  the  decision  is  contrary  to  the  evidence. 

There  was  the  direct  testimony  of  four  witnesses,  including 
the  appellant,  who  was  called  by  the  court,  tending  strongly 
to  establish  the  claim ;  but  there  was  very  strong  circumstan- 
tial evidence  to  the  contrary.  The  settled  practice  of  this 
court  is  not  to  reconsider  the  findings  of  the  nisi  prius  courts 
upon  questions  of  fact,  if  there  is  in  the  record  any  evidence 
which  fairly  tends  to  support  the  finding,  and  especially  must 
this  be  so  where  the  decision  is  against  the  party  which  had 
the  burden  of  the  issue. 

Judgment  affirmed,  with  costs. 
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The  State  r.  Newkirk. 

Crimikal  Law. — New  Trial  for  State, — Prtictice, — A  new  trial  can  not  be 
granted  the  State  in  a  criminal  case,  where  there  has  been  a  trial  and  ac 
quittal  of  the  defendant  before  a  court  of  competent  jurisdiction. 

Same. — Failure  <^  Judge  to  JSign  Record  of  Ih-oeeedings. — The  failure  of  the 
judge  to  sign  each  day's  proceedings  can  not  render  the  judgment  of  ac- 
quitial  void,  so  as  to  authorize  the  defendant  to  be  again  put  upon  trial, 
or  require  a  reversal  of  the  judgment  by  the  Supreme  Court. 

From  the  Hancock  Circuit  Court. 

D.  P.  Baldmnf  Attorney  General,  L.  P.  Newby,  Prosecut- 
ing Attorney,  W.  W.  Thornton  and  W.  W.  Cook,  for  the  State. 

WoRDEN,  J. — ^The  appellee  was  charged,  by  indictment  in 
the  court  below,  with  having,  at  said  county,  on  the  15th  day 
of  August,  1881,  unlawfully  placed  and  thrown  a  certain 
deleterious  substance,  to  wit :  dynamite,  hercules  and  giant 
powder  in  a  stream  of  running  water,  known  as  Blue  River, 
with  intent  then  and  there  thereby  to  kill  and  catch  the  fish 
in  the  said  river. 

The  defendant  pleaded  not  guilty,  and  the  cause  was  sub- 
mitted to  the  court  for  trial  on  an  agreement  as  to  the  facts, 
and  there  was  a  finding  and  judgment  for  the  defendant. 

It  was  agreed  that  on  the  27th  day  of  June,  1881,  the  de- 
fendant threw  a  certain  composition  of  explosive  matter  into 
said  Blue  River,  in  said  county,  which  substance,  by  its  ex- 
plosion, killed  fish  by  concussion ;  that  the  substance  was 
called  and  reported  to  be  dynamite,  and  was  not  poisonous, 
but  killed  fish  by  concussion. 

The  object  of  the  appeal  seems  to  have  been  to  obtain  the 
views  of  this  court  upon  the  question  whether  dynamite, 
which,  according  to  the  agreed  statement  of  facts,  is  not  poi- 
sonous, but  kills  by  concussion,  is  a  "deleterious  substance*' 
within  the  meaning  of  the  second  section  of  the  act  provid- 
ing for  the  protection  of  fi.sh,  etc.,  approved  February  22d, 
1871.     2R.  S.  1876,  p.  481. 
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But  the  question  is  not  legitimately  before  us.  The  de- 
fendant has  been  tried  and  acquitted,  and  he  can  not  be  again 
put  in  jeopardy  for  the  offence,  either  by  granting  the  State  a 
new  trial  or  otherwise.  There  is  no  such  thing  known  to  our 
law  as  granting  the  State  a  new  trial  in  a  criminal  case,  where 
there  has  been  a  trial  and  acquittal  before  a  court  of  compe- 
tent jurisdiction. 

The  point  is  rendered  comparatively  immaterial  by  the  fact 
that  section  2120,  R.  S.  1881,  makes  explicit  provisions  on 
the  subject. 

It  is  urged  that  the  judgment  should  be  reversed  because 
it  does  not  appear  that  the  judge  below  signed  each  day's 
proceedings. 

We  can  not  conceive  how  the  failure  of  the  judge  to  sign 
each  day's  proceedings  can  render  the  judgment  of  acquittal 
void  so  &s  to  authorize  the  defendant  to  be  again  put  upon 
trial,  or  require  a  reversal  of  the  judgment. 

The  judgment  below  is  affirmed. 


No.  9142. 

Freeland  v,  Charnley  et  al. 
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80  vii  Statute  of  Frauds. — Deed. — Delivery, — Etsaow. —  Vendor  and  PurehoBer, — 
When  a  correspondence  in  writing  occurs  us  to  the  purchase  and  sale  of 
real  estate,  not  described  therein,  and  terms  are  agreed  upon,  in  pursu- 
ance of  which  the  vendor  places  a  proper  deed  in  the  bands  of  a  third 
person,  to  be  delivered  upon  payment  of  tlie  price,  the  case  is  within  the 
statute  of  frauds,  and  at  any  time  before  payment,  the  vendor  may  de- 
stroy thedeed,  and  another  purchaser,  with  notice  of  such  facts,  can  not 
be  compelled  to  accept  the  purchase-money  and  convey  the  property. 

From  the  Elkhart  Circuit  Court. 

J.  H.  Baker  and  J.  A.  S.  Mitchell,  for  appellant. 
H.  D.  Wilson  and  M.  J.  Davis,  for  appellees. 
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Elliott,  C.  J. — Mary  M.  Gray  is  a  married  woman,  resid- 
ing with  her  husband  in  the  State  of  Michigan.  In  March, 
1880,  she  was  the  owner  of  a  lot  in  the  city  of  Goshen,  in  this 
State.  Appellant  wrote  her  husband  and  agent  a  letter,  pro- 
posing to  buy  the  property,  and  offering  to  pay  the  price  named 
upon  the  delivery  of  a  proper  ^[bstract  and  sufficient  deed. 
The  agent  answered,  accepting  the  proposition,  and  at  the 
same  time  wrote  to  Theodore  Gavin,  instructing  him  to  pro- 
cure an  abstract  of  title  for  appellant,  and  to  forward  an  ac- 
curate description  of  the  lot.  There  was  no  description  of 
the  lot  in  any  of  these  letters.  After  these  letters  were  writ- 
ten, Mrs.  Gray  and  her  husband  signed^  and  acknowledged  a 
deed,  naming  the  appellant  as  grantee,  and  sent  it  to  Gavin, 
with  instructions  to  deliver  it  to  the  appellant  upon  the  pay- 
ment of  the  agreed  price.  Of  these  facts,  and  of  the  appel- 
lant's rights,  the  appellee  Mitchell  Charnley  had  full  knowl- 
edge, but,  notwithstanding  this,  he  procured  Mrs.  Gray  to 
telegraph  Gavin  not  to  deliver  the  deed ;  bought  the  property 
himself;  secured  the  destruction  of  the  deed  to  appellant.  Im- 
mediately upon  discovering  the  appellee's  acts,  appellant  ten- 
dered him  the  agreed  price  of  the  property,  and  demanded  a 
deed. 

Appellant's  theor}'  is  that  the  appellee  Charnley  received 
title  in  trust  for  him,  and  that  he  so  holds  it,  and  may  be  com- 
pelled to  accept  the  purchase-money  and  convey  the  property 
to  him. 

Recognizing  the  familiar  rule,  that  land  must  be  conveyed 
in  accordance  with  the  law  of  the  State  where  it  is  situated, 
appellant's  counsel  concede  that  their  client's  rights  in  the  real 
estate  in  controversy  must  be  determined  by  the  law  of  this 
State.  This  express  concession  renders  it  unnecessary  to  speak 
of  the  statute  of  Michigan,  which  appears  in  the  record. 

The  contention  of  counsel  is,  that  the  law  of  1879  author- 
ized a  married  woman  to  join  with  her  husband  in  an  execu- 
tory contract  for  the  conveyance  of  her  separate  real  estate. 
We  do  not  find  it  necessary  to  pass  upon  this  question ;  for,  if 


134  SUPREME  COURT  OF  INDIANA, 


Freeland  v,  Charnley  et  al. 


appellant  has  any  right  to  the  property,  it  is  by  virtue  of  the 
deed  placed  in  the  hands  of  Gavin.  This  is  so  because  there  is  no 
description  of  the  real  estate  contained  in  the  letters  which  pass- 
ed between  the  parties.  It  is  well  settled,  as  appellant's  counsel 
conceded,  that  a  contract  for  the  conveyance  of  land  is  within 
the  statute  of  frauds,  unless  the  land  be  in  some  way  described. 

The  deed  placed  in  Gavin's  hands  was  of  no  validity  what- 
ever until  delivered.  We  can  not  regard  the  placing  of  the 
instrument  in  his  hands  as  a  delivery  to  the  agent  of  the  ap- 
pellant. It  does  not  appear  that  he  was  the  agent  of  any  other 
persons  than  Mrs.  Gray  and  her  husband.  In  view  of  the  facts 
disclosed  by  the  rtcord,  it  is  impossible  to  treat  Gavin  as  the 
agent  of  the  appellant.  The  case  made  is  that  of  a  principal 
placing  in  the  hands  of  his  agent  an  instrument,  in  form  a 
deed,  and  formally  executed  as  such. 

We  can  not  assent  to  the  doctrine  that  a  deed  which  has 
not  been  delivered  is  a  sufficient  writing  to  take  a  case  out 
of  the  statute  of  frauds.  It  is  true  that  Professor  Washburn 
says  of  a  deed  not  delivered,  but  placed  in  the  hands  of  a  third 
person,  that  "  it  may  be  used  as  evidence  of  the  contract  to 
sell  and  purchase  the  land,  and,  in  that  way,  have  effiict  given 
to  it,  under  the  statute  of  frauds,  as  a  writing  signed  by  the 
parties.''     3  Washb.  Real  Prop.  303. 

We  look  upon  this  statement  as  radically  wrong.  Until 
delivery  there  is  no  valid  contract  for  any  purpose.  Delivery 
is  absolutely  essential  to  the  existence  of  a  deed,  for  until  de- 
livery there  is  not  a  spark  of  vitality  in  the  instrument;  it  is 
no  more  than  a  mere  piece  of  paper  covered  with  written  or 
printed  characters,  and  possesses  no  more  force  than  a  poem 
or  an  historical  essay,  locked  in  the  desk  of  the  person  de- 
scribed as  grantor.  We  find  upon  investigation  that  the  only 
case  cited  in  support  of  his  text,  by  the  author  quoted,  is  that 
of  Cagger  v.  Lansing y  57  Barb.  421,  and  that  this  case  has 
been  directly  overruled  in  Cagger  v.  Lansing,  43  N.  Y.  550. 
It  is  unquestionably  the  law,  that  a  deed  is  destitute  of  foroe 
until  delivered,  and  can  not  be  made  available  for  any  purpose. 
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The  question  comes  to  this :  Was  there  a  delivery  of  the 
deed?  It  is  settled  that  a  deed  once  effectually  delivered  can 
not  be  recalled.  If  there  was  an  effectual  delivery  of  the  in- 
strument signed  by  Mrs.  Gray  and  husband,  the  case  is  with  the 
appellant ;  if  there  was  no  such  delivery,  then  it  is  against  him. 

In  support  of  the  position  that  the  act  of  the  grantors  in 
placing  the  instrument  in  the  hands  of  Gavin,  to  be  delivered 
to  appellant  upon  the  payment  of  the  purchase-money,  consti- 
tuted a  delivery,  counsel  cite  the  case  of  Farley  v.  Palmer,  20 
Ohio  St.  223.  The  case  is  meagrely  reported  and  not  much 
considered ;  but,  as  we  understand  it,  there  is  no  decision  upon 
the  point  here  under  discussion.  The  only  point  argued  or 
decided  is  exhibited  in  the  quotation  we  make  from  the  opin- 
ion :  "  And  now  it  is  contended  that  Farle(y'  was  not  bound 
by  the  contract,  on  the  alleged  ground  that  as  Mrs.  Palmer,  be- 
ing a  married  woman,  was  not  bound,  there  was  no  mutuality 
of  obligation.  We  think  otherwise."  Another  of  the  cases 
cited  by  appellant  is  that  of  Cook  v.  Brovm,  34  N.  H.  460.  The 
ruling  in  that  case  is  against,  not  for,  the  appellant.  It  was 
there  said :  "  When  the  delivery  is  absolute,  the  estate  passes 
at  once  to  the  grantee ;  but  when  conditional^  the  estate  re- 
mains in  the  grantor  until  the  condition  is  performed  and  the 
deed  delivered  over  to  the  grantee.  Strictly  speaking,  a  con- 
ditional deed  is  not  a  deed  but  an  escf'ow,  a  mere  writing,  the 
effect  of  which  is  to  depend  upon  the  performance  of  the  con- 
ditions by  the  grantee."  It  is  the  settled  law,  that,  where  a 
deed  is  unconditionally  delivered  to  a  third  person  for  the 
grantee,  it  takes  effect  immediately.  This  is  all  that  the  case 
of  Shirley  v.  Ayres,  14  Ohio  308,  decides.  A  deed  placed 
in  the  hands  of  a  third  person  for  the  grantee  is  at  once 
operative,  provided  always,  that  the  grantor  intends  it  as  a 
delivery  and  parts  with  all  control.  But,  to  constitute  such 
an  act  a  delivery,  it  must  appear  that  the  grantor  placed  it  in 
the  hands  of  the  third  person  for  the  grantee,  and  that  it  was 
not  accompanied  by  any  condition.  4  Kent  Com,  455  n; 
Stewart  v.  Weed,  11  Ind.  92. 
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If  a  deed  is  placed  in  the  hands  of  a  third  person,  not  to  be 
delivered  to  the  grantee  until  some  condition  has  been  per- 
formed, it  is  an  escrow.  Professor  Washburn  thus  clearly 
states  the  rule :  "  If  the  delivery  depends  upon  the  perform- 
ance of  a  condition^  it  is  an  escrow.^^  There  are  many  cases 
applying  this  doctrine  to  the  deposit  of  a  deed  to  be  held  un- 
til the  payment  of  the  purchase-money.  Clark  v.  Gifford,  10 
Wend.  310 ;  Gilbert  v.  North  Am.,  etc.,  Co.,  23  Wend.  43 ;  State 
Bank,  etc.,  v.  Evans,  3  Green  N.  J.  165;  Milldt  v.  Parker ^  2 
Met.  Ky.  608 ;  Shoenberger  v.  Hackman,  37  Pa.  St.  87  ;  Stxde  v. 
Peck,  53  Me.  284 ;  Johnson  v.  Baker,  4  B.  &  Aid.  440.  This  is 
the  rule  declared  by  our  own  cases.  In  Brrry  v.  Anderson,  22 
Ind.  36,  the  grantor  placed  the  deed  in  the  hands  of  a  third 
person,  to  be  held  until  the  grantee  should  place  a  certifi- 
cate of  stock  in  the  possession  of  the  person  with  whom 
the  deed  was  deposited,  and  it  was  held  to  be  a  mere  escrow. 
It  was  also  held  that  the  delivery  to  the  grantee  before 
the  condition  was  performed  was  absolutely  void,  and  that 
even  a  bona  fide  purchaser  without  notice  from  the  grantee 
would  not  acquire  title.  In  the  course  of  the  opinion  it  was 
said :  "  To  constitute  a  delivery  there  must  be  intention  to- 
part  with  control  over  the  deed  as  its  owner.  Dearmond 
V.  Dearrnond,  10  Ind.  191  ;  Stewart  v.  Weed,  supra  ;  Walker's 
Am.  Law,  p.  368.  In  the  case  at  bar,  the  delivery  of  the  deed  by 
Anderson  to  Cortmel  was  conditional ;  the  deed  was  delivered 
as  an  escrow,  that  is,  as  a  simple  writing,  till  it  was  a  second 
time  delivered  by  the  agent  to  the  grantee,  on  the  happening 
of  the  contingency  upon  which  such  second  and  absolute  de- 
livery was  to  take  place.  The  statement  of  the  manner  of  the 
delivery  by  Anderson  to  Cortmel,  in  the  opening  of  this  opin- 
ion, shows  a  delivery  as  an  escrow.  At  an  early  day  the  com- 
mon law  required  an  apt  and  proper  form  of  words  to  evidence 
a  delivery  as  an  escrow ;  The  Executors  of  Shoenberger  v.  Hack- 
man,  37  Pa.  St.  87 ;  but  now,  any  evidence,  from  which  the 
intention  appears  to  make  the  delivery  such,  suffices.  2  Black. 
Comm.,  Shars.  ed.,  307,  notes.    The  deed,  then,  having  been  im 
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the  possession  of  Cortmel,  a  stranger  to  it,  as  an  escrow^  required 
a  further  legal  delivery  from  him  to  the  grantee^  to  make  that 
complete  absolute  delivery  necessary  to  convey  title."  In  the 
late  case  of  Bobbins  v.  Magee,  76  Ind.  381,  this  principle  was 
approved  and  enforced.  The  correspondence  between  the  ap- 
pellant and  the  agent  of  Mrs.  Gray  very  plainly  shows  that 
there  was  no  delivery  to  the  grantee,  nor  to  Gavin  for  him, 
but  a  mere  deposit  of  the  deed  with  Gavin,  to  be  held  until 
the  appellant  had  performed  a  stated  condition.  We  can  not 
accept  mere  general  conclusions  in  the  &ce  of  substantive 
&cts,  and  these  undeniably  show  that  the  grantors  had  never 
parted  with  control  of  the  deed. 

Where  a  deed  is  delivered  as  an  escrow,  it  does  not  become 
operative  until  rightfully  delivered  to  the  grantee.  This  is 
the  rule  declared  by  our  own  cases,  and  is  the  one  approved 
by  other  courts,  and  by  the  elementary  writers.  Upon  this 
subject  Washburn  quotes,  with  approval,  this  statement  of 
the  rule:  "Until  the  performance  of  the  condition,  it  (the 
deed)  must  remain  a  mere  scroll  in  writing,  of  no  more  efficacy 
than  any  other  written  scroll ;  but  when,  upon  the  perform- 
ance of  the  condition,  it  is  delivered  to  the  grantee  or  his  agent, 
it  then  becomes  a  deed  to  all  intents  and  purposes,  and  the 
title  passes  from  the  date  of  the  delivery.  The  delivery,  to  be 
valid,  must  be  with  the  assent  of  the  grantor."  3  Washb.  Real 
Prop.  303.  It  is  said  by  this  author  at  another  place,  that, 
"  When  a  deed  has  been  delivered  as  an  escrow,  it  has  no  ef- 
fect, as  a  deed,  until  the  condition  has* been  performed,  and 
no  estate  passes  until  the  second  delivery,  though,  when  such 
second  delivery  has  been  made,  it  relates  back  to  the  first,  for 
many  purposes,  and  is  considered  as  a  consummation  of  an  in- 
choate act  then  begun."  3  Washb.  Real  Prop.  302.  It  affirma- 
tively appears  in  the  case  under  examination,  that  no  delivery 
was  ever  made  to  the  grantee,  and  that  while  the  deed  was  in 
the  hands  of  the  depositary,  and  before  the  performance  of  the 
condition  imposed  by  the  grantors,  it  was,  at  their  request, 
annulled  and  destroyed. 
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We  heartily  assent  to  the  doctrine,  that  the  conditions  upon 
which  a  deed  is  placed  in  the  hands  of  a  depositary,  as  an  es- 
crow, may  be  proved  by  parol.  We  think  the  true  rule  upon 
this  subject  is  expressed,  with  unusual  vigor  and  clearness,  by 
Ryan,  C.*J.,  in  Campbell  v.  Thomas,  42  Wis.  437.  Said  this 
distinguished  judge,  in  the  opinion  delivered  by  him  on  the 
petition  for  a  rehearing:  "I  have  no  doubt  that  an  escrow 
may  be  proved  by  parol.  The  difficulty  here  is  not  in  the 
proof  of'  the  alleged  escrow^  but  in  the  proof  of  the  contract 
of  the  sale  and  purchase  itself.  When  there  is  a  valid  con- 
tract under  the  statute,  the  papers  constituting  it,  or  executed 
incompliance  with  it,  may  be  delivered  in  escrow,  and  the  «- 
ci'ow  may  be  proved  by  parol.  But  the  validity  of  the  escrow 
rests  on  the  validity  of  the  contract;  and  the  validity  of  the 
contract  rests  on  the  statute."  In  the  present  case,  the  con- 
dition upon  which  the  deed  was  placed  in  Gavin's  hands  might 
have  been  proved  by  parol,  but  the  contract  itself  must  be  in 
writing.  The  deed,  as  we  have  seen,  is,  in  legal  contempla- 
tion, no  contract  at  all,  for  delivery  is  an  essential  part  of  a 
deed,  as  Ch.  J.  Coke  long  since  demonstrated. 

There  are  some  remarks  in  the  original  opinion  delivered 
in  the  case  last  cited,  in  criticism  of  earlier  cases  in  the  same 
court,  which  countenance  the  doctrine  that  an  undelivered 
deed  may  satisfy  the  statute,  but  it  is  plain  from  what  was 
said  in  the  subsequent  opinions  that  the  court  did  not  mean  to 
assent  to  any  such  doctrine.  Ryan,  C.  J.,  said :  "  When 
this  appeal  was  decided  on  the  first  hearing,  I  concurred  in 
some  criticisms  then  made  on  the  brief  opinion  of  the  late 
Chief  Justice  in  T/ionias  v.  Sowards,  25  Wis.  631,  following 
upon  what  he  had  previously  said  in  Brandeis  v.  NeustadUj  13 
Wis.  142.  I  am  not  prepared  to  concur  still  in  those  criti- 
cisms. A  re-examination  of  the  subject  inclines  me  to  assent 
to  what  was  there  said  on  the  subject  by  that  able  and  dis- 
criminating judge."  The  judge  by  whom  the  original  opinion 
was  written  himself  says :     "  The  proposition  that  the  execu- 
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tory  contract  may  be  proved  by  the  deed  (if  it  is  stated  therein) 
is,  however,  still  open  in  this  court  for  argument  and  decision 
in  a  proper  case."  It  thus  appears  that  there  was  no  decision  of 
the  question,  and  that  the  criticisms  of  the  judge  writing  the 
opinion  were  altogether  foreign  to  the  question  presented  for 
decision.  There  is,  in  the  case  under  immediate  mention,  a 
point  decided  which  is  of  controlling  importance,  and  is  in  har- 
mony with  the  views  we  have  expressed.  It  was  said  by  Lyon, 
J. :  "  But  we  have  not  discovered  a  single  case  in  which  it  has 
been  held  that  one  who  has  deposited  a  deed  of  land  with  a 
third  person  with  directions  to  deliver  it  to  the  grantee  on  the 
happening  of  a  given  event,  but  who  has  made  no  valid  ex- 
ecutory contract  to  convey  the  land,  may  not  revoke  the  di- 
rections to  the  depositary  a\id  recall  the  deed  at  any  time 
before  the  conditions  of  the  deposit  have  been  complied 
with ;  provided  those  conditions  are  such  that  the  title  does 
not  pass  at  once  to  the  grantee  upon  delivery  of  the  deed 
to  the  depositary."  It  is  clear  to  our  mind  that  a  deed  placed 
in  the  hands  of  a  depositary,  with  directions  to  deliver  it  upon 
the  performance  of  a  designated  condition  by  the  grantee,  may 
be  recalled  before  performance.  Until  the  grantee  has  in  some 
manner  assented  to  such  deposit,  there  can  not  be  the  semblance 
of  a  delivery,  for  every  delivery  implies  an  acceptance.  Of 
course,  if  there  is,  back  of  the  deposit  of  the  deed,  an  enforce- 
able contract,  relief  might  be  had;  but  in  such  a  case  the  de- 
posit of  the  deed  would  not  supply  the  right  of  action — that 
would  be  supplied  by  the  executory  contract.  In  the  case  at 
bar  the  deed  was  recalled  before  the  performance  of  the  con- 
dition, and  there  was  no  enforceable  executory  contract. 
Without  such  a  contract  there  is  no  cause' of  action. 
Judgment  affirmed. 
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Real  Estate. — Action  to  Recover. — TilU, — Mistake. — Adverse  Possession, — 
Foreclosure  Sale, — Evidence. — In  an  action  for  the  recovery  of  real  estate, 
the  evidence  showed  that  the  plaintiff  derived  title  by  purchase  from  the 
purchaser  at  a  foreclosure  sale  of  the  property  mortgaged  by  the  ancestor 
of  the  defendant;  that  the  defendant  had  been  a  party  to  the  suit  to 
foreclose  the  mortgage,  and  had  made  default.  The  evidence  for  the 
defendant — who  claimed  as  purchaser  from  his  father,  and  that  he  had 
made  valuable  improvements  on  the  lot,  and  that  it  had  been  included  in 
the  mortgage  by  mistake,  and  that  the  plaintiff,  in  the  foreclosure  suit, 
had  notice  of  his  adverse  possession — failed  to  show  such  mistake,  or 
notice  of  adverse  possession,  or  any  excuse  for  failure  to  set  up  his  claim 
of  title  in  the  foreclosure  suit. 

Heldy  that  a  finding  for  the  defendant  was  not  sustained  by  the  evidence. 

From  the  Clark  Circuit  Court. 
J.  B.  Mei'iwdhery  for  appellant. 

NiBLACK,  J. — Action  by  Ernest  R.  Burkhard  against  Chris- 
tian Schneider  for  the  recovery  of  lot  No.  7,  in  one  of  the  sub- 
divisions of  lot  No.  2,  in  the  Illinois  Grant,  in  Clark  county. 

Both  parties  claimed  title  under  one  George  M.  Schneider, 
known  as  Michael  Schneider,  who  was  the  father  of  the  de- 
fendant, and  at  one  time  the  owner  of  the  lot  in  controversy. 
The  evidence  showed  that  the  said  Michael  Schneider,  with 
his  wife  Elizabeth,  on  the  22d  day  of  March,  1870,  mort- 
gaged said  lot  No.  7,  and  several  other  adjacent  lots,  to  one 
John  Sittle,  to  secure  the  payment  of  a  promissory  note  for 
Jl,000;  that  the  said  Michael  died  in  1872,  leaving  the  note 
unpaid;  that  in  the  spring  of  1873  Sittle  commenced  pro- 
ceedings in  the  Clark  Circuit  Court  to  foreclose  the  mortgage, 
making  the  widow  and  children  of  the  said  Michael,  includ- 
ing the  defendant  in  this  action,  defendants  thereto ;  that  there 
was  a  personal  service  by  summons  on  said  widow  and  all  the 
children,  also  including  the  defendant ;  that  at  the  June  term, 
1873,  of  said  court,  a  judgment  of  foreclosure  of  the  mort- 
gage was  rendered  against  said  widow  and  children,  said  judg- 
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meiit  being  by  defiiult  as  to  the  said  Christian  Schneider ; 
that  afterwards  all  the  lots  included  in  the  mortgage  were 
sold  by  the  proper  sheriff  under  the  decree  of  foreclosure, 
to  one  Leonard  Carl,  who  received  a  certificate  of  pur- 
chase therefor  from  such  sheriff;  that  the  said  Carl  after^ 
wards  assigned  and  transferred  his  certificate  of  purchase  of 
said  lots  to  one  David  S.  Koons;  that  afterwards  the  said 
Koons  conveyed  the  lot  in  dispute,  with  others,  to  the  plain- 
tiff in  this  action. 

We  have  no  brief  from  the  appellee,  and  hence  no  sugges- 
tion as  to  any  defect  in  the  plaintiff's  evidence.  The  evidence 
introduced  by  the  plaintiff  appears  to  us  to  have  made,  in  all 
essential  respects,  a  good  case  of  prima  facie  title  to  the  lot  in 
suit  in  him. 

The  defence  was,  that,  on  the  1st  day  of  January,  1870,  or 
shortly  previous  thereto,  the  defendant,  by  a  parol  contract, 
purchased  the  lot  described  in  the  complaint,  of  the  said  Michael 
Schneider,  and  paid  a  portion  of  the  purchase-money  on  the 
same  soon  thereafl;er ;  that  he  immediately  went  into  the  pos- 
session of  said  lot,  claiming  title  thereto,  and  making  valuable 
improvements  thereon ;  that  in  1872  he  received  a  deed  of 
conveyance  from  the  said  Michael  and  wife  for  said  lot;  that 
Sittle  had  full  notice  of  the  defendant's  claim  to  said  lot  at 
the  time  the  mortgage  was  executed ;  that  said  lot  was  in- 
cluded in  the  mortgage  by  mistake,  of  all  of  which  Carl,  Koons 
and  the  plaintiff  had  notice. 

This  defence  was  not,  however,  well  supported  by  the  evi- 
dence. As  we  read  the  evidence,  there  was  nothing  either 
showing,  or  fairly  tending  to  show,  that  the  lot  described  in  the 
complaint  was  included  in  the  mortgage  by  mistake.  Nor  was 
there  anything  tending  to  establish  any  reasonable  excuse  for 
the  failure  of  the  defendant  to  set  up  his  claim  of  title  to  the 
lot  as  a  defence  to  the  proceedings  to  foreclose  the  mortgage. 
Nor  was  it  shown  that  the  plaintiff  had  notice  of  any  adverse 
claim  of  the  defendant  to  the  lot  prior  to  his  receiving  a  con- 
veyance of  it  from  Koons. 
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Notwithstanding  our  conclusions  as  to  the  evidence,  the 
court  made  a  finding  for  the  defendant,  and,  refusing  a  new 
trial,  rendered  judgment  upon  the  finding  against  the  plaintiff. 

For  the  reasons  given,  we  think  the  finding  was  not  sus- 
tained by  the  evidence,  and  that  the  court  erred  in  refusing  to 
grant  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  reman- 
ded for  a  new  trial. 


No.  9940. 

.S  Jl?l  Harvey  v.  The  State. 


Criminal  Law. — Atgiffnment  (^  Error. — Supreme  OovrL — Where  an  informa> 
tion  contains  two  or  more  counts,  each  charging  a  different  ofifence  and 
founded  upon  a  different  affidavit,  and  the  defendant's  motion  to  quasb 
the  same,  as  an  entirety,  has  been  overruled,  on  appeal,  separate  assign* 
ments  of  error,  to  the  effect  that  the  court  had  erred  in  overruling  the 
motion  to  quash  each  count  separately,  present  no  question  for  the  de* 
cision  of  the  Supreme  Court 

Same. —  VerdicL — Acquittal, — A  verdict  of  guilty  as  charged  in  one  of  two 
or  more  counts  of  an  information,  while  it  is  silent  as  to  the  other  count 
or  counts,  is  equivalent  to  an  express  verdict  of  not  guilty  as  to  such 
other  count  or  counts. 

Same. — Oift  or  Sale  of  Intoxicating  Liquor. — Evidence. — Where  the  informa- 
tion charges  that  the  defendant  unlsrwfully  gave  intoxicating  liquor,  after 
notice,  to  one  in  the  habit  of  being  intoxicated,  the  defendant's  convic- 
tion upon  such  charge  will  not  be  sustained  by  evidence  tending  to  prove 
the  aaJe  of  such  liquor,  or  from  which  such  sale  might  be  inferred. 

From  the  Henry  Circuit  Court. 

J.  Brown,  W.  A,  Brown,  S.  H.  Brown,  and  C.  8,  Herrdey,  for 
appellant. 

D.  P.  Baldioin,  Attorney  General,  W,  W,  Thornton  and  L, 
P.  Ncwby,  Prosecuting  Attorney,  for  the  State. 

HoWK,  J. — This  was  a  prosecution  against  the  appellant^ 
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upon  affidavit  and  information,  for  the  alleged  violation  of 
section  186  of  the  act  of  April  14th,  1881,  concerning  pub- 
lic offences  and  their  punishment,  being  section  2093,  of  R. 
S.  1881.  The  information  contained  two  counts,  each  of  which 
was  founded  upon  and  supported  by  a  separate  affidavit.  Upon 
arraignment,  and  the  appellant's  plea  of  not  guilty,  the  issues 
joined  were  tried  by  a  jury,  and  a  verdict  was  returned,  find- 
ing him  guilty  as  charged  in  the  second  count  of  the  infor- 
mation, and  assessing  his  punishment  at  a  fine  in  the  sum  of 
$50.  Over  his  motion  for  a  new  trial,  and  exception  saved, 
the  court  rendered  judgment  on  the  verdict. 

The  following  decisions  of  the  circuit  court  are  assigned,  in 
this  court,  by  the  appellant,  as  errors : 

1.  In  overruling  his  motion  to  quash  the  first  count  of  the 
affidavit  and  information. 

2.  In  overruling  his  motion  to  quash  the  second  count  of 
the  affidavit  and  information.     And, 

3.  In  overruling  his  motion  for  a  new  trial. 

The  first  two  of  these  alleged  errors  are  not,  nor  is  either 
of  them,  apparent  in  or  shown  by  the  transcript  of  the  record 
of  this  cause,  filed  in  this  court.  After  setting  out  the  two 
affidavits  and  the  two  counts  of  the  information,  the  tran- 
script before  us  proceeds  as  follows :  *'  Thereupon,  comes  said 
defendant,  in  his  own  proper  person,  and  by  Hern  ley  &  Brown, 
his  attorneys,  and  for  reasons,  orally  shown,  moves  the  court 
to  quash  said  affidavit  and  information,  and  the  court,  being 
fully  advised,  overrules  said  motion,  to  which  ruling  said  de- 
fendant excepted  at  the  time."  This  is  all  that  the  transcript 
contains  in  relation  to  any  motion  to  quash,  or  to  any  ruling 
of  the  court  thereon.  This  language  does  not  show  that  the 
appellant  moved  the  court  to  quash  each  affidavit  and  each 
count  of  the  information  separately,  or  that  the  court  made 
separate  rulings  thereon.  It  is  clear,  therefore,  that  the  first  two 
errors  assigned  are  not  shown  by  the  transcript.  The  lan^^nage 
quoted  from  the  transcript  docs  show,  we  think,  that  the  ap- 
pellant moved  the  court  to  quash  the  affidavit  and  informa- 
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tion^  as  an  entirety^  and  that  this  motion  was  overruled,  and  a 
proper  exception  saved  to  this  ruling.  But  the  appellant  has 
not  assigned  this  latter  ruling  as  error,  and,  therefore,  the  ap- 
pellant has  not,  by  his  assignment  of  errors,  presented  the 
question  of  the  sufficiency  or  insufficiency  of  the  affidavits 
and  information,  for  the  decision  of  this  court. 

It  will  be  seen,  from  our  statement  of  the  ease,  that  the  ap- 
pellant was  found  guilty  of  the  oflFence  charged  in  the  second 
count  of  the  information,  while,  as  to  the  first  count,  the  ver- 
dict was  entirely  silent.  This  silence  was  equivalent  to  an 
express  verdict  of  not  guilty,  as  to  the  offence  charged  in  the 
first  count  of  the  information.  Weinzorpjlin  v.  The  StaJUy  7 
Blackf.  186;  Bittinga  v.  The  StaUy  56  Ind.  101;  Bonnell  v. 
The  State,  64  Ind.  498. 

In  the  affidavit  upon  which  the  second  count  of  the  infor- 
mation was  founded,  it  was  charged  in  substance,  that  the 
appellant,  "  Elmer  Harvey,  on  the  4th  day  of  November,  A.  D. 
1881,  at  said  county  of  Henry,  and  State  of  Indiana,  did  then 
and  there  unlawfully  give  to  one  Asahel  W.  Leonard  one  gill 
of  intoxicating  liquor,  he,  the  said  Asahel  W.  Leonard,  then 
and  there  being  a  person  who  was  in  the  habit  of  becoming 
intoxicated,  and  he,  the  said  Elmer  Harvey,  before  that  time 
having  been  given  a  notice  in  writing  by  a  citizen  of  Henry 
township,  being  the  township  in  which  he,  the  said  Asahel 
W.  Leonard,  then  resided." 

It  is  manifest  from  the  language  of  this  affidavit,  that  it 
was  intended  to  charge  the  appellant  therein  with  one  of  the 
offences  defined  in  section  2093,  R.  S.  1881.  This  section 
provides  as  follows: 

"  Whoever,  directly  or  indirectly,  sells,  barters,  or  gives 
away  any  spirituous,  vinous,  malt,  or  other  intoxicating  liquor 
to  any  person  who  is  in  the  habit  of  being  intoxicated,  after 
notice  shall  have  been  given  him,  in  writing,  by  any  citizen 
of  the  township  or  ward  wherein  such  person  resides,  that 
such  person  is  in  the  habit  of  being  intoxicated,  shall  be  fined 
not  more  than  one  hundred  dollars  nor  less  than  fifty  dollars. 
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to  which  may  be  added  imprisonment  in  the  county  jail  not 
more  than  one  year  nor  less  than  thirty  days,  and  disfran- 
chised and  rendered  incapable  of  holding  any  office  of  trust 
or  profit  for  any  determinate  period." 

The  only  question  presented  for  decision,  by  the  alleged 
error  of  the  court,  in  overruling  the  motion  for  a  new  trial, 
is  this :  Is  the  verdict  of  the  jury  sustained  by  sufficient  evi- 
dence ?  A  careful  examination  of  the  evidence,  as  it  appears 
in  the  record^  has  convinced  us  that  it  does  not  even  tend  to 
prove  the  appellant's  guilt  of  the  charge  against  him,  in  the 
second  count  of  the  information.  The  State  did  not  prove, 
nor  attempt  to  prove,  any  gift  of  intoxicating  liquor  by  the 
appellant  to  the  person  named  in  the  information,  as  in  the 
habit  of  being  intoxicated.  On  the  contrary,  the  entire  evi- 
dence introduced  by  the  State,  on  th&  point  under  considera- 
tion, consisting  of  the  testimony  of  a  single  witness,  tended 
to  prove  a  direct  sale  of  the  intoxicating  liquor  to  a  third 
person.  Possibly,  from  this  evidence,  the  jury  might  have 
inferred  an  indirect  sale  to  Asahel  W.  Leonard  by  the  appel- 
lant, but  it  could  not  be  inferred  therefrom  that  he  gave,  directly 
or  indirectly,  any  intoxicating  liquor  to  said  Leonard.  Evi- 
dence  to  prove  a  sale,  or  from  which  a  sale  may  be  inferred, 
will  not  sustain  a  conviction  upon  a  charge  of  giving  away 
intoxicating  liquor.     Kurz  v.  The  State,  79  Ind.  488. 

The  uncontradicted  and  unimpeached  evidence,  introduced 
by  the  appellant,  consisted  of  the  testimony  of  five  witnesses, 
all  of  whom  saw  the  entire  transaction,  upon  which  the  in- 
formation in  this  case  is  predicated.  This  evidence  tends 
strongly  to  prove  that  the  appellant  had  not  sold,  and  cer- 
tainly had  not  given  away^  any  intoxicating  liquor  to  said 
Asahel  W.  Leonard,  as  charged  in  the  information.  For  these 
reasons,  we  are  of  the  opinion  that  the  court  erred,  in  this 
case,  in  overruling  the  appellant's  motion  for  a  new  trial. 

Before  passing  from  the  consideration  of  this  cause,  in  order 
to  avoid  even  a  silent  approval  of  the  sufficiency  of  the  affi* 
Vol.  80.— 10 
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davit,  the  substance  of  which  we  have  given,  we  wish  to  add, 
although  the  question  is  not  presented  by  the  assignment  of 
errors,  that  the  affidavit,  which  constitutes  the  basis  of  the 
second  count  of  the  information,  is  clearly  insufficient.  This  is 
so,  because,  if  for  no  other  reason,  the  affidavit  does  not  show 
that  the  kind  of  notice,  prescribed  in  the  statute,  had  been 
given  to  the  appellant. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


No.  8659. 

Wall  v.  The  State,  ex  rel.  Randall. 

80   146  New  Trial. — Diligence, —  Witness. — Practice, — To  warrant  the  gran  ting  of  s 

_:  .  new  trial  on  account  of  newly  discovered  evidence,  it  must  be  shown  that 

17?     102  ^^®  evidence  could  not  have  been  obtained  by  reasonable  diligence  before 

— -  the  trial,  and  that  the  evidence  is  not  for  impeachment  only. 

From  the  Boone  Circuit  Court. 

W.  B.  Walls  and  S,  M.  Burke,  for  appellant. 
C  S,  Wesnevy  for  appellee. 

BiCKNELL,C.  C. — This  was  a  prosecution  for  bastardy.  There 
was  a  trial  by  jury ;  the  appellant  was  found  to  be  the  father 
of  the  child.  His  motion  for  a  new  trial  was  overruled ;  he 
appealed  from  the  judgment,  assigning  as  error  the  overruling 
of  the  motion  for  a  new  trial. 

The  third  cause  for  the  new  trial  was  newly  discovered  evi- 
dence, and  that  is  the  only  cause  relied  on  and  discussed  by 
the  appellant  in  his  brief. 

One  of  the  affidavits  in  relation  to  the  newly  discovered 
evidence  is  made  by  Annie  Waldcn,  another  by  Charlotte 
McGinness,  and  the  third  by  the  appellant. 

Annie  WaUlen  states  an  act  of  incontinence  on  the  part  of 
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the  relatrix,  biit  gives  no  dates,  and  says  "  it  occurred  a  good 
while  before  the  child  was  born." 

Charlotte  McGinness  swears  to  two  suspicious  circumstances 
tending  to  show  fornication  on  the  part  of  the  relatrix,  but  as 
to  one  of  them  she  does  not  recollect  the  date,  and  as  to  the 
other  she  says  it  occurred  "after  wheat  threshing,^'  without 
specifying  in  what  year ;  and  she  swears  also  to  certain  state- 
ments made  by  the  relatrix,  inconsistent  with  her  testimony 
in  the  cause,  and  which,  if  proved,  would  tend  to  impeach  her. 

The  appellant's  affidavit,  as  to  diligence,  is  as  follows :  "That 
this  defendant  enquired  diligently  of  the  neighbors  in  the 
neighborhood  and  procured  friends  to  enquire,  but  could  get 
no  information  of  these  facts  until  since  the  trial  of  this  cause ; 
that  those  knowing  them  kept  them  concealed  from  this  af- 
fianf  There  is  no  statement  in  the  affidavit  that  any  diligence 
at  all  was  used  or  any  enquiry  made  before  the  trial ;  for  augbt 
that  appears  in  the  affidavit,  all  the  diligence  may  have  been 
used  since  the  trial.  Toney  v.  Toneyy  73  Ind.  34 ;  Arms  v. 
Beiimany  73  Ind.  85. 

To  warrant  a  new  trial  for  newly  discovered  evidence,  it 
must  appear  that  the  evidence  could  not  have  been  obtained 
by  reasonable  diligence  before  the  trial,  and  the  evidence  must 
not  be  for  impeachment  only.  The  State,  ex  rel.,  v.  Clark,  16 
Ind.  97;  3Iartinv.  Garver,  40  Ind.  351. 

The  general  rule  is  that  a  new  trial  will  not  be  granted  for 
newly  discovered  evidence  to  impeach  a  witness,  either  by 
showing  the  bad  reputation  of  the  witness  for  truth,  or  that 
his  testimony  was  false.  Evans  v.  The  State,  67  Ind.  68 ;  Shird 
V.  Baxter,  71  Ind.  352 ;  Jackson  v.  Sharpens  AdmW,  29  Ind.  107. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial.     The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is,  therefore,  ordered  by  the  court  on  the 
foregoing  opinion  that  the  judgment  of  the  court  below  be 
and  it  is  hereby  in  all  things  affirmed,  at  the  costs  of  the 
appellant. 
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No.  10,075. 

Lg  ^  TuRPiN  V.  The  State. 

80    14MI 

U8  61 1  Criminal  Law. — Latoa  of  1881. — Past  Offaice$.—Vnder  the  laws  of  1881,  the 
right  to  prosecute  for  past  offences  is  saved. 

8amb. — ArraiffnmerU. —  Waiver, — ^The  formalities  of  an  arraignment,  as  that 
the  indictment  was  read  to  the  defendant  by  the  prosecuting  attorney  in- 
stead of  the  clerk,  may  be  waived  by  pleading  without  objection. 

Same. — IndictmerU. — Time  arid  Place, — The  time  and  venue,  once  alleged  in 
an  indictment,  need  not  be  repeated. 

From  the  Gibson  Circuit  Court. 

W.  H.  Ihnppety  for  appellant. 

D.  P.  Baldwin^  Attorney  General,  A.  H.  Taylor^  Prosecuting 
Attorney,  W.  W.  Thornton  and  H.  A,  Yeager,  for  the  State. 

Woods,  J. — The  appellant  was  convicted  and  sentenced  to 
the  State  prison  for  three  years,  upon  a  charge  of  assault  and 
battery  with  intent  to  murder. 

He  prosecutes  this  appeal  on  three  grounds : 

First.  That  the  indictment  is  defective. 

Second.  That  he  was  not  arraigned  properly. 

Third.  That  the  offence  being  charged  to  have  been  com- 
mitted on  a  day  prior  to  the  taking  efiect  of  the  laws  of  1881, 
and  the  indictment  not  having  been  found  until  after  those 
laws  came  into  force,  the  right  to  prosecute  the  case  was  gone. 

The  last  point  was  decided  adversely  to  the  appellant  in 
Sanders  y.  The  State,  77  Ind.  227. 

In  reference  to  the  arraignment,  the  bill  of  exception  shows 
"That  the  court  directed  that  the  defendant  be  arraigned  and 
required  to  plead  to  the  indictment;  thereupon  the  defendant 
stood  up  in  open  court,  in  the  presenceof  the  judge  and  clerk 
thereof,  and  in  the  presence  of  Wm.  H.  Trippet,  counsel  for 
the  defendant,  whereupon  the  prosecuting  attorney  of  the 
Eleventh  Judicial  Circuit,  in  a  loud  and  plain  voice,  read  the 
indictment  herein  to  the  defendant,  and  inquired  of  him  what 
was  bis  plea  thereto?  And  the  defendant  responded^  'Not 
guilty.'" 
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No  objection  to  this  arraignment  was  made  at  the  time^  but 
after  verdict  the  defendant  moved  the  court  to  set  aside  the 
proceedings  subsequent  to  the  indictment^  because  the  indict- 
ment was  not  read  to  him,  and  he  was  not  asked  to  plead 
thereto  "by  any  officer  or  person  having  authority  in  that  be- 
half/' In  support  of  this  proposition^  the  following  cases  are 
cited :  McJunkins  v.  TheStaie^  10  Ind.  140 ;  Sohn  v.  The  State, 
18  Ind.  389 ;  Molihan  v.  The  State,  30  Ind.  266 ;  Feriter  v.  The 
State,  33  Ind.  283 ;  Grader  v.  The  State,  54  Ind.  159 ;  Fletcher 
v.  The  State,  54  Ind.  462;  Clare  v.  The  State,  68  Ind.  17; 
Tindall  v.  The  State,  71  Ind.  314. 

By  the  187th  section  of  the  criminal  code,  R.  S.  1881,  sec- 
tion 1762,  it  is  provided,  that  "  the  defendant  shall  be  ar- 
raigned by  the  reading  of  the  indictment  or  information  to  him 
by  the  clerk,  unless  he  waived  the  reading,'^  etc.  This,  how- 
ever, is  not  to  be  construed  as  a  peremptory  requirement,  which 
must  be  waived  entirely,  else  fulfilled  to  tlie  letter.  If  the 
defendant  had  entered  his  plea,  without  a  reading  of  the  in- 
dictment, by  authority  of  some  of  the  cases  cited,  it  would 
have  been  a  waiver  of  formal  arraignment,  and  having  en- 
tered his  plea,  without  any  objection  to  the  manner  of  the  ar- 
raignment, it  was  too  late  after  verdict  to  make  the  objection. 

The  only  objection  made  to  the  indictment  is  that  time  and 
place  are  not  designated  in  immediate  connection  with  the  al- 
legation or  phrase,  "  Which  pistol  he,  the  said  Thomas  Tur- 
pin, had  and  held  in  his  hand  and  shot  off,  at,  against,  to,  and 
upon  the  said  Henry  Walker."  Counsel  says  upon  this  point : 
"It  is  true,  we  have  a  statute,  section  181  of  the  criminal 
code,  which  says  that  no  indictment  shall  be  quashed '  For  the 
want  of  an  allegation  of  the  time  or  place  of  any  material  fact, 
when  the  venue  and  time  have  once  been  stated ; '  but  that,  I 
think,  has  reference  to  repeating  the  language  itself.  *  *  It 
seems  to  me  that  it  would  be  no  pleading  at  all  unless  the 
words  then  and  there,  or  their  equivalent,  were  in  every  ma- 
terial allegation/' 
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We  feel  constrained,  however,  to  abide  by  the  legislative 
intention,  whieh  is  evidently  different  from  the  view  thus 
advanced. 

There  being  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 


No.  9064. 

State,  ex  rel.  Browning  et  al.,  v.  Dixon  et  al. 

Sheriff's  Bond. — Damages, — In  a  suit  upon  a  sheriff's  bond,  for  failure  to 
levy,  and  failure  to  return  an  execution  within  the  time  required  by  law, 
the  recovery  is  limited  to  nominal  damages  unless  facts  are  averred  in 
the  complaint  showing  actual  damages. 

Same. — Pleading. — Execution. — Levy. —  Verdict. — Evidence. — Supreme  Court, — 
When  it  is  merely  alleged  in  one  paragraph  of  complaint  as  the  founda- 
tion for  recovery,  in  a  suit  on  a  sheriff's  bond,  that  the  sheriff  failed  to 
return  an  execution  for  $1,110  in  time,  and  in  another,  that  he  failed  to 
levy  the  execution,  one  of  the  defendants  thereto  having  sufficient  prop- 
erty out  of  which  it  might  have  been  satisfied,  the  recovery  can  only  be 
nominal  under  R.  S.  1881,  sections  784, 786  and  787 ;  but,  under  a  para* 
graph  alleging  special  injuries  resulting  from  the  failure  to  levy,  sell  and 
return,  actual  damages  may  be  recovered,  and  under  the  last  paragraph, 
if  the  evidence  show  two  hundred  dollars  worth  of  personal  property 
and  real  estate  of  uncertain  value  which  might  have  been  levied  on  but 
was  not,  and  fail  to  show  that  any  of  it  has  been  so  squandered  or  lost 
as  to  defeat  the  lien,  a  verdict  for  $24.57  will  not  be  disturbed  by  the 
Supreme  Court,  because  it  is  too  small. 

Same. — Amount  of  Recovery. — Costs. — In  a  suit  on  a  sheriff's  bond,  where 
the  recovery  is  less  than  $50,  not  having  been  reduced  by  set-off  or  coun- 
ter-claim, the  defendants  should  have  judgment  for  costs. 

From  the  Morgan  Circuit  Court. 

Q,  A,  Adams,  J.  S,  Newby  and  J.  N.  Sweetser,  for  appellants. 
O.  W.  Grubbn  and  J,  H.  Jordan,  for  appellees. 

■ 

Franklin,  C. — Browning  &  Sloan  sued  Dixon  and  others 
on  the  official  bond  of  Dixon,  as  sheriff  of  Morgan  county. 
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The  breaches  alleged  of  the  bond  were  a  failure  to  return  an 
execution  within  the  time  required  by  law,  and  a  failure  to 
levy  upon  and  sell  property.  The  answer  was  a  denial,  with 
an  agreement  that  all  defences  might  be  given  in  evidence 
under  the  general  denial.  Trial  by  jury.  Verdict  for  the 
plaintiffs  for  ^f24.57.  Over  a  motion  by  plaintiffs  for  a  new 
trial,  judgment  was  rendered  in  their  favor  for  the  amount  in 
the  verdict* 

Plaintiffs  appealed  to  this  court,  and  have  assigned  the  fol- 
lowing errors : 

1st.  Overruling  the  motion  for  a  new  trial. 

2d.  Rendering  judgment  for  defendants  for  costs. 

The  reasons  assigned  in  the  motion  for  a  new  trial  are : 

Ist.  Error  in  the  assessment  of  damages  by  the  jury,  the 
amount  being  too  small. 

2d.  That  the  verdict  is  not  sustained  by  sufficient  evidence. 

3d.  That  the  verdict  is  contrary  to  law. 

The  principal  question  relied  upon  by  appellants  is  that  the 
amount  of  damages  in  the  verdict  is  not  large  enough.  And  they 
first  insist  that  under  the  breach  of  the  bond,  for  a  failure  to  re- 
turn the  execution  within  the  time  allowed  by  law,  which  breach 
was  not  controverted  in  the  evidence,  thev  were  entitled  to 
recover  the  full  amount  of  their  judgment  specified  in  the 
execution,  to  wit,  $1,110,  and  the  interest  thereon,  without 
proving  special  injuries  or  damages;  and  in  support  of  which 
they  rely  upon  the  482d  section  of  article  22,  2  R.  S.  1876,  p. 
222,  which  reads  as  follows :  "  If  any  sheriff  shall  neglect  or 
refuse  to  return  any  execution,  as  required  by  law,  or  shall 
make  a  false  return  thereon,  he  shall  be  amerced  in  such  amount 
as  he  might  and  should  have  levied  by  virtue  of  the  execution.^' 

Appellants  admit  that,  under  the  other  breach  of  the  bond, 
for  failing  to  levy  and  sell,  they  could  only,  at  most,  recover 
the  amount  of  the  value  of  the  property  that  might  have  been 
sold,  not  to  exceed  the  amount  necessary  to  satisfy  the  execu- 
tion, as  is  provided  for  in  the  481st  section. 

The  word  "  levied,^'  in  the  latter  part  of  section  482,  evi- 
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dcDtly  means  collected,  and  would  be  more  definitely  under- 
stood if  it  read,  '^  he  shall  be  amerced  in  such  amount  as  he 
might  and  should  have  collected  by  virtue  of  the  execution." 

This  is  the  construction  that  has  heretofore  been  placed  upon 
this  section  by  this  court. 

In  the  case  of  Collier  v.  Tlie  State,  ex  rel.,  10  Ind.  58,  in 
the  opinion  by  Hanna,  J.,  the  following  language  is  used : 
"The  defendants  should  have  been  permitted  to  give  evidence 
of  the  insolvency  of  the  execution  defendant,  for  the  purpose 
of  showing  the  amount  that  the  sheriff  might  probably  have 
collected  on  the  execution."  In  the  case  of  The  StaJte,  ex  rel.^ 
v.  Blandly  70  Ind.  204,  this  court  held,  Niblack,  J.,  renderings 
the  opinion,  "  That  sections  482,  484  and  485  of  the  code,  2  R. 
S.  1876,  p.  222,  when  construed  together,  have  so  far  changed 
the  common-law  rule  a.s  to  authorize  a  party  in  interest  to 
maintain  an  action  against  a  sheriff,  either  individually  or 
upon  his  bond,  for  failing  to  return  an  execution,  for  such 
damages  as  such  party  may  have  sustained  by  reason  of  such 
feilure ;  but  that,  to  entitle  the  party  \a^  recover  more  than 
nominal  damages,  the  facts  upon  which  he  relies  for  a  recovery 
must  be  set  forth  in  his  complaint." 

In  the  case  at  bar,  appellants  alleged  no  facts  in  the  first 
paragraph  of  their  complaint,  in  relation  to  any  injury,  except 
that  the  sheriff  had  failed  to  return  the  execution  in  time.  And, 
in  the  second  paragraph  of  their  complaint,  they  allege  no 
fects  in  relation  to  injury,  except  that  the  sheriff  neglected  to 
levy  the  execution,  and  aver  that  one  of  the  execution  defend- 
ants had  sufficient  property,  out  of  which  the  debt  might  have 
been  collected. 

Under  the  foregoing  rulings,  upon  these  two  paragraphs  of 
the  complaint,  plaintiffs  could  only  recover  nominal  damages, 
and,  having  recovered  something,  they  can  not  complain  that 
they  did  not  recover  more. 

In  the  third  paragraph  of  the  complaint,  special  injuries  are 
alleged  in  addition  to  the  general  allegations  of  failure  to  levy, 
sell  and  return.     Under  this  paragraph,  if  the  proof  had  sus- 
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tained  it^  appellants  might  have  recovered  more  than  nominal 
damages. 

The  judgment  upon  which  the  execution  was  issued  was 
joint  against  William  R.  McCracken  and  Robert  McCracken, 
and  adjudged  William  to  be  principal  and  Robert  to  be  se- 
curity ;  and  that  the  property  of  the  principal  be  first  ex- 
hausted. The  execution  went  into  the  hands  of  the  sheriff 
August  22d,  1876.  On  the  17th  day  of  November,  1876,  he 
received  thereon  $50,  for  which  he  accounted,  and  on  the  22d 
day  of  November,  1876,  he  levied  the  execution  upon  property 
of  the  principal  judgment  defendant,  of  nearly  sui&cient  value 
to  pay  the  debt ;  that  he  advertised  the  same  and  offered  it  for 
sale  on  the  20th  day  of  January,  1877.  A  part  of  it  then 
fiiiled  to  sell  for  want  of  bidders.  It  was  re-advertised  and 
sold  on  the  17th  day  of  February^  1877.  On  that  day,  Rob- 
ert McCracken,  the  other  execution  defendant,  was  declared 
insane  by  the  court  and  placed  under  guardianship.  The 
principals  property  was  sold  for  mere  nominal  prices,  the  most 
valuable  part  thereof  being  bid  off  by  appellants,  but  not  ex- 
ceeding $50  was  realized  upon  the  execution.  The  security 
had  been  considered  of  unsound  mind  for  some  months  before 
he  was  so  declared  by  the  court  and  placed  under  guardian- 
ship. The  sheriff  had  called  upon  him  for  property  under  the 
execution,  about  the  time  he  was  adjudged  insane,  and,  being 
unable  to  get  any  satisfaction  from  him,  at  the  request  of  his 
son,  the  principal  execution  defendant,  he  made  no  effort  to 
levy  the  execution  upon  the  surety's  property.  The  surety 
owned  fifty-five  acres  of  land  and  but  very  little  personal 
property.  The  real  estate  was  encumbered  by  delinquent  taxes 
and  liens  of  older  judgments. 

The  evidence  is  conflicting  as  to  the  value  of  the  surety's 
real  estate,  and  his  personal  did  not  exceed  $200. 

There  was  no  evidence  tending  to  show  that  any  of  the  prin- 
cipal's or  surety's  property  was  squandered  or  lost  by  the  de- 
lay, so  as  to  defeat  the  lien  of  the  judgment  and  execution. 
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Notwithstanding  the  proof  may  not  show  any  great  amount 
of  special  damages  arising  from  the  sheriff's  negligence  in  not 
levying  and  making  an  offer  to  sell  the  principals  property 
sooner^  yet  he  was  guilty  of  a  palpable  violation  of  his  official 
duty  in  not  levying  and  offering  to  sell  within  the  sixty  days 
required  by  the  statute^  unless  otherwise  directed  by  the  plain- 
tiffs or  their  agent.  See  2  R.  S.  1876,  p.  205,  section  433.  And 
although  the  real  estate  and  personal  property  might  still  re- 
main subject  to  the  liens  of  the  judgment  and  execution,  the 
sheriff  would  still  be  liable  to  the  plaintiffs  for  any  damages 
they  may  have  sustained  on  account  of  his  having  neglected 
to  levy,  offer  to  sell  and  return  the  execution  according  to 
law.  If  he  had  entirely  fiiiled  and  neglected  to  make  any 
levy,  he  would  have  been  liable  for  the  value  of  the  property 
he  might  have  levied  upon  and  sold,  not  exceeding  the  amount 
named  in  the  execution.     Code  of  1852,  section  481. 

The  jury  having  fixed  these  damages  at  $24.57,  we  do  not 
see  anything  in  the  evidence  that  would  authorize  this  court 
to  reverse  the  judgment  of  the  court  below,  for  the  reason 
that  the  damages  assessed  were  too  small.  The  evidence  tended 
to  support  the  verdict  of  the  jury,  and  there  was  no  error  in 
overruling  the  motion  for  a  new  trial. 

The  judgment  for  costs  for  appellee  was  right.  The  suit 
was  upon  a  contract — an  official  bond.  The  amount  recovered 
was  less  than  $50,  and  was  not  reduced  below  $50  by  set-off 
or  counter-claim.     See  Acts  1879,  p.  170. 

There  is  no  error  in  this  record. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  at  appellants'  costs. 
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Parker  v,  Medsker  et  cU, 
No.  8642. 

Parker  v.  Medsker  et  al. 

Guardian  and  Ward. — Defalcation. — BoticL — Liability  of  Sureties, — The 
sureties  on  a  guardian's  bond  are  not  liable  for  defalcations  which  ante- 
date the  bond,  but  only  for  acts  done  under  the  bond  which  they  exe- 
cuted; but  if,  after  the  giving  of  the  new  bond,  the  guardian  replaces  and 
has  in  his  possession  moneys  previously  converted  to  his  own  use,  the 
sureties  on  the  new  bond  become  liable  therefor. 

Same. — Second  Bondsmen^s  Liability. — Pleading. — Beview  of  Judgment. — In  an 
action  upon  a  second  bond,  the  complaint  alleged  that,  on  the  making  of 
the  original  appointment,  the  guardian  received  every  part  of  his  ward's 
estate  and  converted  it  to  his  own  use,  and  ever  since  had  used  it  in  his 
private  business ;  and  that  the  amount  now  in  his  hands — that  is  at  the 
'commencement  of  the  suit — is  the  sum  of,  etc.,  which  he  has  failed,  etc. 

Held  sufficient  on  demurrer  against  the  second  bondsmen ;  and,  therefore, 
that  it  was  not  error  to  sustain  a  demurrer  to  a  complaint  for  the  review 
of  the  judgment  rendered  on  such  complaint,  alleging  as  a  cause  the  in- 
sufficiency of  the  complaint  in  the  original  action. 

Presumption. — Trial  Court. — Finding. — When  a  case  has  been  tried  before 
the  court  without  a  jury,  it  may  be  presumed  that  its  finding  was  not 
based  on  a  view  of  the  law  inconsistent  with  its  rulings  on  demurrer  in 
the  case. 

From  the  Hendricks  Circuit  Court. 

J.  B,  Julian  and  /.  F,  Julian,  for  appellant. 
L.  M.  Gampbell  and  CI  8.  Denny,  for  appellees. 

Woods,  J. — Error  is  assigned  upon  the  decision  of  the  court 
in  sustaining  a  demurrer  for  want  of  facts  to  the  appellant's 
complaint,  the  object  of  which  was  to  obtain  the  review  of  a 
judgment  theretofore  rendered  against  the  appellant,  the  al- 
leged error  in  the  proceedings  being  the  overruling  of  the  ap- 
pellant's demurrer,  for  want  of  facts,  to  the  complaint  on  which 
the  judgment  was  rendered. 

The  complaint  in  question  was  filed  December  19th,  1876, 
and  contains  the  following  averments : 

The  State  of  Indiana,  suing  upon  the  relation  of  Albert  A. 
Barnes,  guardian  of  the  person  and  property  of  Alpha  Med- 
sker, a  minor,  complains  of  John  Lingerman  and  William  O. 


I'SO    166 
ie2     88 


166  SUPREME  COURT  OF  INDIANA, 


Parker  r.  Medsker  H  al. 


Parker,  and  says:  That  on  the  22d  day  of  May,  1866,  the 
said  Lingerman  was  appointed  the  guardian  of  the  person  and 
property  of  said  ward,  by  the  court  of  common  pleas  of  Hen- 
dricks county,  Indiana,  and  by  virtue  of  his  appointment  took 
into  his  possession  all  the  propert}',  both  real  and  personal,  of 
his  said  ward,  all  of  which  has  since  been  converted  into  cash, 
and  has  ever  since  his  said  appointment  remained  and  still  re- 
mains in  said  Lingerman's  hands,  and  has  been  by  him  used 
in  his  own  private  business  ever  since  the  same  came  into  his 
hands  as  aforesaid.  That  on  the  23d  day  of  January,  1868, 
said  Lingerman  made  a  joint  current  report  in  said  estate, and 
the  estate  of  Annie  J.  Medsker,  another  of  his  wards,  showing 
abalance  in  his  hands  at  that  date  of  $1,482,  due  in  equal  shaiqes 
to  his  said  wards ;  that  he  failed  to  make  any  report  in  said 
estate  thereafter,  until  the  17th  day  of  October,  1871,  at  which 
he  made  another  joint  current  report,  in  which  he  charged 
himself  with  the  sum  of  only  $333.45  interest,  when  he  should 
have  charged  himself  with  $512  on  that  account ;  that  he  failed 
to  make  any  report  thereafter  until  the  28th  day  of  July,  1874, 
at  which  time  he  filed  another  joint  current  report,  in  which 
he  charged  himself  with  the  sum  only  of  $284.61  interest, 
when  he  should  have  charged  himself  with  $517  on  that  ac- 
count ;  that  on  the  27th  day  of  October,  1875,  he  made  another 
joint  current  report,  charging  himself  therein  with  the  sum 
of  $140  interest,  when  he  should  have  charged  himself  on 
that  account  with  the-  sum  of  $320 ;  that  the  amount  now  in 
his  hands,  due  the  plaintiff,  for  the  use  of  the  relator  as  such 
guardian,  is  the  sum  of  $1,700 ;  that  on  the  10th  day  of  June, 
1876,  said  Lingerman  was  removed  and  finally  discharged 
from  his  said  trust  by  order  of  the  Hendricks  Circuit  Court, 
and  on  December  17th,  1876,  the  relator  was  appointed 
guardian  of  said  ward,  who  had  not  yet  attained  his  majority, 
and  since  his  appointment  the  relator  has  frequently  demanded 
a  settlement  with  said  Lingerman,  and  a  payment  of  the  money 
so  held  by  him  as  aforesaid,  but  he  has  failed  and  refused,  and 
still  refuses  to  settle  or  to  pay  said  money  or  any  part  thereof; 
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that  on  the  12th  day  of  January,  1876,  the  defendants  filed 
in  the  Hendricks  Circuit  Court  their  written  bond  and  obliga- 
tion, which  was  approved  by  the  court,  and  is  now  in  full 
force  and  effect,  reciting  the  appointment  of  said  Lingerman 
as  such  guardian  at  the  date  aforesaid,  and  conditioned  for  the 
faithful  performance  of  his  duties  as  such,  a  copy  of  which 
bond  is  filed  as  a  part  of  the  complaint,  marked  "  Exhibit  A." 
Wherefore,  etc. 

The  copy  of  the  bond  which  was  made  an  exhibit,  and 
which  was  in  the  penal  sum  of  $4,000,  corresponds  in  recital 
and  condition  with  the  averments  of  the  complaint,  and  need 
not  be  set  out  here. 

Counsel  for  the  appellant,  in  their  brief,  say : 
"  It  was  the  second  bond  given,  the  first  one  having  been 
executed  at  the  time  of  the  original  appointment,  which  was 
made  May  22d,  1866.  The  complaint,  as  will  be  seen,  alleges 
explicitly  that,  on  the  making  of  the  original  appointment,  the 
guardian  received  every  part  of  his  ward's  estate  and  converted 
it  to  his  own  use  and  has  failed  and  refused  to  account  for  the 
same  or  any  part  of  it.  It  shows  that  after  receiving  the 
money  he  made  sundry  settlements  with  the  court,  bringing 
forward  against  himself  the  principal,  and  as  is  alleged  a  part 
only  of  the  interest  for  which  he  was  liable,  the  last  one  of 
these  settlements  having  been  made  the  fall  before  the  bond 
sued  on  was  given,  after  which  it  is  not  alleged  or  even  intimated 
that  any  additional  funds  were  received  by  him,  or  false  ac- 
count rendered,  or  act  of  any  kind  done,  legal  or  illegal,  in 
connection  with  the  trust.  It  is  true,  it  is  alleged,  that  he  re- 
fused to  account  and  pay  over,  but  this  is  immaterial  so  far  as 
the  appellant  is  concerned,  unless  he  was  liable  on  his  failure 
to  account.  The  old  theory  in  such  cases,  as  it  was  under- 
stood by  the  court  trying  the  case,  and  as  the  previous  de- 
cisions justified,  as  was  believed,  was,  that  the  new  surety 
stepped  into  the  shoes  of  the  old  one  and  assumed  his  liability 
whatever  it  was.  This  court,  in  the  Hull  case,  64  Ind.  421, 
changes  the  rule,  and  establishes  the  more  equitable  and  just 
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one  of  holding  the  security  liable  only  for  the  wrongs  done 
under  the  bond  he  signs^  and  during  its  existence/' 

We  adhere  to  the  doctrine  of  Lowry  v.  The  State,  ex  nL 
Hull,  64  Ind.  421,  to  which  counsel  refer;  but  the  case  stated 
in  the  complaint  before  us  does  not,  as  we  conceive,  come 
within  the  rule  there  enunciated.  Counsel  are  not  quite  ac- 
curate in  their  summary  of  the  averments,  or  in  their  state- 
ments of  the  legal  effect,  of  the  complaint.  It  is  true  that  it 
is  explicitly  alleged  that  Lingerman  had  converted  his  ward's 
entire  property  into  money,  and  that  the  same  "has  ever  since  his 
appointment  remained  and  still  remains  in  his  hands,  and  has 
been  by  him  used  in  his  own  private  business  ever  since  it 
came  into  his  hands,''  and,  if  nothing  else  was  averred,  it  might 
be  deemed  that  this  constitutes  the  gist  of  the  complaint,  and 
shows  a  conversion  before  the  execution  of  the  appellant's 
bond,  for  which  he  is  not  liable.  But  the  complaint  goes 
further,  and  after  detailing  the  several  reports  made  by  the 
guardian,  alleges  that  the  amount  now — that  is  at  the  time  of 
filing  the  complaint — in  the  guardian's  hands,  due  the  relator 
as  guardian,  is  the  sum  of  $1,700,  and  that  since  his  removal 
the  said  Lingerman  had  refused  and  still  refused  to  account 
for  and  pay  over  the  same  or  any  part  thereof.  There  is  no 
necessary  inconsistency  in  these  averments.  Lingerman  may 
have  converted  the  nion^y  to  his  own  use,  used  it  in  his 
private  business,  and  yet  have  replaced  it,  and  if  he  did  re- 
place it,  or  have  it  in  his  hands  as  the  trust  money,  after  the 
execution  of  the  bond  in  suit,  he  became  liable  under  that  bond 
to  account  for  it,  though  at  some  previous  time  there  may 
have  been  no  such  liability. 

This  we  think  a  proper  construction  of  the  complaint,  and 
it  is  one  upon  which  the  judgment  rendered  can  be  main- 
tained. 

We  are  satisfied,  too,  that  this  conclusion  inflicts  no  hard- 
ship upon  the  appellant.  The  record  shows  that  the  case  was 
not  tried  under  a  misapprehension  by  the  court  of  the  rule  of 
liability,  which  applies  in  such  cases.     The  appellant  filed  an 
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answer  to  the  effect  that  all  the  moneys  and  other  property  in 
the  hands  of  his  co-defendant,  Lingerman,  had  been  con- 
verted by  Lingerman  to  his  own  use,  before  the  execution  of 
the  bond  in  suit,  and  while  another  bond,  which  the  appellant 
did  not  sign,  was  in  full  force ;  and  that  all  default,  if  any 
had  been  made  by  said  Lingerman  as  guardian,  was  made 
during  the  time  the  first  bond  was  in  full  force,  and  not  after 
the  execution  of  the  bond  in  suit. 

A  demurrer  to  this  answer,  for  want  of  facts,  the  court  over- 
ruled. It  is,  therefore,  fair  to  presume  that  the  evidence  showed 
a  liability  arising  out  of  something  done  after  the  execution 
of  the  bond  sued  on  ;  and  as,  upon  the  construction  which  we 
have  placed  upon  it,  the  complaint  warranted  such  a  judgment, 
it  follows  that  the  court  committed  no  error  in  sustaining  the 
demurrer  to  the  complaint  for  a  review  of  the  judgment. 

Judgment  affirmed,  with  costs. 
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County  Commissioners. — Appeal, — RaUroad  Slocks, — Injunction, — As  the  li? 1^ 

statute  was  in  December,  1872,  K.  S.  1881,  section  5772,  an  appeal  was 
not  allowed  from  an  order  of  a  board  of  county  commissioners,  selling 
railroad  stocks  belonging  to  the  county. 

Same.— Coste.— The  board  would,  in  no  event,  be  a  proper  party  to  such 
appeal,  and  the  costs,  therefore,  would  not  be  taxed  against  it 

Injunction.— «Sem6/c,  that  if  the  members  of  the  board  act  corruptly  in 
disposing  of  property  of  the  county,  injunction  would  lie,  and  if  that 
could  not  be  made  effective  they  would  be  personally  liable  for  the 
breach  of  trust. 

From  the  Vermillion  Circuit  Court. 

J.  G.  Williams,  for  appellants. 

J,  M.  Allen,  W.  Mack  and  S.  C.  Davis,  for  appellee. 
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NiBLACK,  J. — On  the  2d  day  of  December,  1872,  the  board 
of  commissioners  of  the  county  of  Vigo,  in  regular  session, 
made  and  entered  of  record  an  order  selling  to  Patrick  Shan- 
non certain  stock  in  the  Evansville  and  Crawfordsville  Rail- 
road Company,  owned  and  held  by  Vigo  county,  for  the  sum 
of  $17,000,  and  appointing  John  £.  Martin  attorney  in  fact, 
for  the  county  to  transfer  the  stock  on  the  books  of  the  rail- 
road company  to  the  said  Shannon. 

On  the  9th  day  of  the  same  month,  John  H.  O'Boyle,  the 
appellant,  filed  an  affidavit  and  an  appeal  bond  with  the  audi- 
tor of  Vigo  county  and  prayed  an  appeal  from  the  order  of 
the  board  of  commissioners,  made  and  entered  as  above  stated, 
to  the  Vigo  Circuit  Court,  which  was  granted  by  the  auditor. 
At  the  April  term,  1873,  of  the  Vigo  Circuit  Court,  the  venue 
was  changed  to  the  Vermillion  Circuit  Court,  where  there  was 
a  trial  upon  the  merits,  resulting  in  a  finding  and  judgment 
setting  aside  the  .sale  of  the  stock  to  Shannon.  Upon  an  ap- 
peal to  this  court,  that  judgment  was  reversed,  and  the  cause 
remanded  for  further  proceedings.  Shannon  v.  (y Boyle,  51  Ind. 
665.  Afler  the  cause  was  remanded  to  the  court  below.  Shan- 
non, the  appellee,  moved  to  dismiss  the  appeal  upon  the  ground 
that  no  appeal  was  allowed  by  law  from  such  an  order  as  that 
set  forth  as  above.  This  motion  was  sustained  and  the  appeal 
was  dismissed. 

The  only  error  assigned  is  upon  the  decision  of  the  court 
dismissing  the  appeal. 

When  this  cause  was  here  before  it  was  held  that  the  com- 
missioners of  Vigo  county  had  power  to  sell  the  stock  in 
controversy,  and  that  the  exercise  of  that  power  was  a  matter 
which  rested  in  their  discretion ;  that  their  power  to  make 
such  a  sale  was  implied  from  the  nature  of  their  organization 
and  from  the  general  powers  conferred  upon  them  by  statute ; 
that  their  power  in  respect  to  such  a  sale  was  one  which  could 
not  be  controlled  by  a  superior  tribunal  so  long  as  it  was  ex- 
ercised in  good  faith.  Dillon  Mun.  Corp.,  section  396;  Sims 
v.  The  Board,  etc.,  39  Ind.  40 ;  Bosley  v.  Ackdmire,  39  Ind. 
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536 ;  MoJU  v.  The  State,  ex  rd.,  40  Ind.  217 ;  The  Board,  etc., 
V.  Richardson,  54  Ind.  153;  27ie  BaUimore,  etc.,  R.  R.  Co.  v. 
The  Board,  etc.,  73  Ind.  213.  See  also  The  City  o/FoH  Wayne 
V.  Cody,  43  Ind.  197. 

This  discretionary  power  of  county  commissioners^  over  the 
property  of  their  respective  counties,  has  been  held  to  be 
analogous  to  the  legislative  power  possessed  by  many  mu- 
nicipal bodies  and  is  distinguishable  from  the  judicial  or  qium 
judicial  powers  conferred  upon  such  commissioners.  Hannu 
V.  The  Board,  etc.,  29  Ind.  170. 

It  follows,  therefore,  that  the  order  of  sale,  from  which  an 
appeal  was  prayed  in  this  case,  was  not  a  "  decision  "  within  the 
meaning  of  the  statute  authorizing  appeals  from  the  decisions 
of  county  commissioners  in  a  large  class  of  cases.  1  R.  S. 
1876,  p.  357,  section  31.  Consequently,  the  court  below  did 
not  err  in  dismissing  the  appeal  in  this  cause. 

As  suggested  by  counsel,  there  is  apparently  some  conflict  be* 
tween  some  of  the  cases  ruled  upon  by  this  court  bearing  upon 
the  general  question  of  right  of  appeal  from  proceedings  of 
boards  of  county  commissioners,  and  we  think  the  distinction 
recognized  as  above  between  that  class  of  proceedings  which 
may,  and  that  which  may  not,  be  appealed  from,  has  not  always 
been  observed  as  carefully  as  perhaps  it  might  have  been. 

It  may  be  that  in  some  cases  the  right  of  appeal  has  been 
sustained  where  the  proper  remedy,  if  any,  would  have  been 
by  proceedings  for  an  injunction. 

As  the  commissioners  of  Vigo  county  would  not  in  any 
event  have  been  a  proper  party  to  this  appeal,  no  part  of  the 
costs  accruing  in  this  court  ought  to  be  taxed  against  them. 

The  judgment  is  affirmed,  at  the  costs  of  appellant  O'Boyle. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — We  are  asked  to  reconsider  our  decision  in 
this  case  principally  upon  the  ground  that  the  conclusion 
reached  by  us  leaves  the  property  of  the  several  counties  of 
Vol.  80.— 11 
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the  State  at  the  mercy  of  the  boards  of  commissioners  of  the 
counties  respectively,  and  allows  such  boards  to  sell  or  other- 
wise dispose  of  such  property  without  restraint,  and  in  utter 
disregard  of  the  rights  and  interests  of  the  people,  for  whose 
use  the  same  is  held. 

It  is  unfortunately  true  that  the  commissioners  of  the  sev- 
eral counties,  in  common  with  other  public  officers,  may,  if 
80  inclined,  abuse  many  of  the  trusts  reposed  in  them,  in 
such  a  way  as  to  leave  those  most  interested  without  any 
adequate  remedy,  but  the  management  and  general  control  of 
all  property  interests  must  ultimately  rest  in  the  discretion 
of  some  person  or  organization  of  persons,  either  as  the  owner 
or  trustee,  and  in  regard  to  county  property  that  discretion 
is  vested  in  the  commissioners  of  the  respective  counties,  to 
be  exercised  by  them  in  good  faith  and  presumably  for  the 
best  interests  of  the  people  who  elect  them,  under  general 
laws  prescribing  their  duties  as  such  commissioners.  If,  how- 
ever, such  commissioners  shall  fiiil  to  observe  good  fiiith  in 
the  management  or  disposition  of  such  property,  or  shall  fraudu- 
lently sell  or  attempt  to  sell  the  property  committed  to  their 
care,  every  taxpayer  of  the  proper  county  has  his  remedy  by 
injunction,  not  only  against  the  faithless  commissioners,  but 
against  all  in  collusion  with  them.  In  such  an  emergency, 
an  application  for  an  injunction  can  often  be  made  a  more 
prompt,  efficient  and  far-reaching  remedy  than  ordinary  pro- 
ceedings upon  an  appeal  would  affi)rd. 

If  the  statement  of  facts,  made  by  counsel  for  the  appellant 
by  way  of  illustration,  comprises  a  correct  history  of  this  case, 
then  the  appellant  simply  mistook  his  remedy,  by  attempting 
to  appeal  instead  of  applying  for  an  injunction.  In  case  an 
injunction  could  not  have  been  made  effective,  the  commis- 
sioners would  have  been  personally  liable  for  the  gross  breach 
of  the  trust  confided  to  them. 

We  have  considered  this  case  only  with  reference  to  the 
laws  in  force  at  the  time  the  appeal  in  this  case  was  prayed, 
and  have  not  enquired  whether  there  may  not  have  since  been 
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additional  legislation  on  the  subject  of  the  management  and 
disposition  of  county  property. 

The  petition  for  a  rehearing  is  overruled. 


No.  8822. 

Keene  v.  Russell. 

Bill  of  Exceptions. — Evidence. — Where  testimony  is  offered  and  ex- 
cluded, that  fact  must  be  made  to  appear  by  a  bill  of  exceptions;  it  is  not 
sufficient  to  recite  the  excluded  evidence  in  the  motion  for  a  new  trial. 

From  the  Boone  Circuit  Court. 

W.  Griffin f  J.  W.  Clements  and  0.  A.  Mahan,  for  appellant. 
N.  jB.  Taylor,  F.  Rand  and  E.  Taylor,  for  appellee. 

Elliott,  C.  J. — The  appellant  rests  his  claim  to  a  reversal 
upon  the  ruling  refusing  him  a  new  trial. 

The  point  first  made  is  that  the  court  erred  in  excluding 
testimony  offered  by  him.  The  question  upon  the  ruling  ex- 
cluding this  testimony  is  not  in  the  record.  Where  testimony 
is  offered  and  excluded,  that  fact  must  be  made  to  appear  by 
a  bill  of  exceptions,  and  in  this  case  that  has  not  been  done. 
It  is  not  sufficient  to  recite  the  excluded  evidence  in  the  mo- 
tion for  a  new  trial ;  it  must  be  incorporated  in  the  bill  of  ex- 
ceptions. 

There  is  evidence  sustaining  the  finding  of  the  court,  and 
that  is  all  that  need  be  said  upon  the  proposition  of  appellant 
that  the  finding  is  contrary  to  the  evidence. 

Judgment  affirmed. 
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Fraud. — MtsrepreseTUaiions. — Pleading. — Patent  Right. — Damages. — A  com- 
plaint to  recover  damages  for  fraud  practiced  by  the  defendant  upon  the 
plaintiff  in  the  sale  to  him  of  a  patent  right  for  a  fence  post,  consisting 
in  part  of  a  hollow  iron  point  with  bolts,  alleged  the  fraud  to  be  rep- 
resentations that  the  iron  for  such  post  would  not  exceed  eleven  pounds ; 
that  the  defendant  had  a  contract  with  one  M.,  at  L.,  to  furnish  to  faim, 
and  his  vendors  of  the  patent,  said  points  and  bolts  at  one  and  a  fourth 
€ents  per  pound,  all  of  which  were  false  and  known  to  be  so  by  the  de- 
fendant; that  such  points  and  bolts  for  each  post  would  weigh  from 
twenty-two  to  thirty  pounds,  and  could  not  be  had  for  less  than  two 
cents  per  pound,  etc.;  that  the  plaintiff  was  ignorant  of  the  facts  and 
was  deceived  as  the  defendant  intended,  etc.;  that,  having  made  sales 
of  said  rights  to  others  by  making  to  them  similar  statements,  he  was 
compelled  to  rescind  such  sales,  etc. 

Heldj  that  the  representations  were  of  existing  facts,  and  not  mere  opin- 
ions, and  that  the  complaint  was  good. 

Same. — Ehndence. — Contents  of  Letter. — The  testimony  as  to  the  cost  of  the 
iron  points  being  very  conflicting,  the  defendant  offered  to  prove  the 
contents  of  a  letter  of  the  plaintiff  to  a  purchaser  from  him  (the  loss  of 
the  letter  being  shown)  in  which  it  was  stated  that  the  reason  why  he 
had  not  furnished  the  purchaser  with  points  as  agreed  was  that  a  foun- 
dry at  I.,  where  they  were  to  be  made,  was  embarrassed  and  would  not 
go  on  with  the  work,  and  the  purchaser  must  wait  until  new  arrange- 
ments could  be  made. 

Meldf  that  this  evidence  was  admissible. 

From  the  Montgomery  Circuit  Court. 

E,  C.  Snyder,  for  appellant. 

T.  E,  Ballard,  M.  D.  \Vhiie  and  if.  E.  Clodfelter,  for  ap- 
pellee. 

Morris,  C. — The  complaint,  which  consists  of  two  para- 
graphs, states,  in  substance,  that  on  the  9th  day  of  February, 
1878,  the  appellee  bartered  and  traded  to  the  appellant  the 
undivided  one-half  of  one  acre  of  land  for  a  patent  right  to 
make,  use  and  sell  certain  improvements  in  fence  posts  in  the 
counties  of  Benton,  Newton,  Jasper  and  Pulaski,  in  the  State 
of  Indiana.  That  the  appellant,  by  himself  and  agents,  to 
induce  the  appellee  to  make  said  trade,  and  with  intent  to  de- 
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ceive,  mislead  and  defraud  him,  falsely  and  fraudulently  rep- 
resented to  the  appellee  that  said  improvements  in  fence  posts 
was  of  great  value ;  that  the  right  and  title  to  said  patent,  in 
said  counties,  was  worth  J500  for  each  county ;  that  said  im- 
provement consisted  of  a  hollow  iron  point  and  bolts,  and  that 
the  posts  did  not  cost  any  more  than  if  made  entirely  of  wood ; 
that  the  appellant  had  a  contract  with  R.  M.  McGrath,  at  La- 
fayette, near  and  of  easy  access  to  said  counties,  by  the  terms 
of  which  the  appellant,  or  any  person  to  whom  he  should  sell 
territory,  was  entitled  to  purchase,  in  any  quantity,  the  said 
iron  points  and  bolts  at  one  and  one-fourth  cents  per  pound ; 
that  said  R.  M.  McGrath  had  agreed  with  the  appellant  to 
furnish  him  or  any  other  person  to  whom  he  should  sell  terri- 
tory, or  to  any  person  holding  a  deed  for  territory  for  said  patent, 
said  iron  points  and  bolts,at  one  and  one-fourth  cents  per  pound ; 
that  the  said  iron  points  and  bolts  could  be  purchased  at  the 
time,  at  the  foundry  of  said  McGrath,  in  Lafayette,  at  said 
price ;  that  the  said  points,  to  make  a  good  post,  did  not  weigh 
over  eleven  pounds,  and  the  entire  cost  of  the  improved  points 
and  bolts  and  wood  did  not  cost  to  exceed  eighteen  cents  pep 
post ;  that  the  appellee  was  inexperienced  and  ignorant  of  said 
improvement ;  that  he  had  never  known,  nor  had  an  oppor- 
tunity of  knowing  the  size,  value,  or  cost  of  making  said 
points,  nor  how  or  where  they  were  to  be  procured,  except 
from  said  representations  so  made  to  deceive  him ;  that  relying 
upon  and  believing  such  representations  to  be  true,  he  con- 
veyed said  land  to  the  appellant,  and  received  from  him  a 
conveyance  of  said  patent  right  for  said  improvement  on  said 
fence  post  for  said  counties ;  that  said  representations  were 
&lse,  and  known  to  be  so  by  the  appellant  at  the  time ;  that  the 
said  appellant  had  no  contract  with  said  McGrath  to  furnish  said 
iron  points  at  one  and  one-fourth  cents  per  pound  as  repre- 
sented ;  that  the  said  iron  points  cost  at  least  two  cents  per 
pound ;  that  said  iron  points  weighed,  when  of  suitable  and 
proper  size,  from  22  to  30  pounds  each,  and  cost  from  seventy- 
five  cents  to  one  dollar ;  that  said  patented  improvement  was. 
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in  Act,  worthless ;  but  that,  coald  the  iron  points  and  bolts 
have  been  procured  for  the  price  represented,  it  would  have 
been  worth,  in  said  four  counties,  $1,200 ;  that  after  said  trade 
had  been  consummated,  and  before  the  appellee  had  discovered 
said  representations  to  be  &lse,  he  sold  said  right  to  said  sev- 
eral counties  to  divers  persons,  making  the  same  representa- 
tions to  the  purchasers  that  had  been  made  to  him;  that 
afterward,  upon  the  discovery  of  the  falsity  of  said  represen- 
tations, the  appellee  was  compelled  to  and  did  rescind  the  con«^ 
tracts  of  sales  so  by  him  made ;  that,  in  making  said  sales,  he 
necessarily  spent  six  months  time,  worth  $400,  and  that  he 
also  expended  in  making  such  sales  $300.  He  demands 
judgment  for  $2,000. 

To  this  complaint  the  appellant  filed  a  general  denial.  The 
cause  was  tried  three  times,  the  last  resulting  in  a  verdict  for 
the  appellee.  The  appellant  moved  for  a  new  triaL  The 
motion  was  overruled,  and  judgment  rendered  upon  the  ver- 
dict for  the  appellee. 

The  appellant  assigns  the  following  errors : 

1.  The  complaint  does  not  state  fiicts  sufficient  to  constitate 
a  cause  of  action. 

2.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  objection  urged  to  the  complaint  is  that  the  alleged  rep- 
resentations were  not  material,  nor  such  as  a  reasonable  man 
ought  to  rely  upon ;  that  some  of  them  were  the  mere  expres- 
sion of  opinion  as  to  value,  and  the  others  related  to  what  the 
iron  points  would  cost  the  appellee. 

We  think  the  statements  alleged  to  have  been  made  as  to 
the  contract  with  McGratb,  to  furnish  the  points  and  bolts  to 
the  appellant,  or  to  those  to  whom  he  should  sell,  at  one  and 
one-fourth  cents  per  pound,  related  to  an  existing  &ct,  mate- 
rial to  be  known,  and  calculated  to  influence  those  about  tq 
purchase  the  right.  It  is  too  obvious  to  justify  discussion, 
that  the  cost  of  the  points  and  bolts  was  a  matter  proper  to  be 
considered  by  the  appellee  in  making  the  purchase.  It  is 
equally  clear  that  the  appellant  was  in  a  position  to  know  the 
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truth  of  the  statement.  It  is  averred  that,  believing  the  state- 
ments to  be  true,  the  appellee  did  rely  upon  them ;  that  the 
statements  viere  false,  and  known  to  be  so  at  the  time  by  the 
appellant ;  that  they  were  made  to  deceive  the  appellee,  who 
was  ignorant  of  the  cost  of  the  iron  points ;  that  he  was  mis- 
led by  the  false  statements,  to  his  injury.  We  think  the  &ct8 
stated  in  the  complaint  constitute  a  good  cause  of  action. 

The  appellant  oflTered  to  prove  by  one  LaFountain,  a  com- 
petent witness,  that  the  appellee  had  sent  him  a  letter  with 
two  notes,  which  he  had  given  him  for  the  patent  right  to 
Benton  county,  in  which  letter  the  appellee  stated  that  the 
reason  why  he  had  not  furnished  the  witness  with  points,  as 
agreed,  was  because  the  foundry  at  Indianapolis,  where  they 
were  to  be  made,  had  become  embarrassed  and  could  not  go 
on  with  the  work,  and  that  the  witness  would  have  to  wait 
until  new  arrangements  could  be  made.  The  witness  had 
testified  that  the  notes  had  been  burnt,  and  that  the  letter  was 
in  his  coat,  which  had  been  stolen ;  that  he  had  not  been  able 
to  recover  his  coat  or  the  letter. 

The  exclusion  by  the  court,  upon  the  objection  of  the  ap- 
pellee, of  the  testimony  thus  offered,  is  one  of  the  causes  urged 
for  a  new  trial.  The  testimony  as  to  the  representations  made 
in  relation  to  the  cost  of  the  iron  points  was  very  conflicting. 
The  fiict  that  the  appellee  had  contracted  for  the  manufacture 
of  the  points  at  Indianapolis,  and  the  failure  of  the  manufiict- 
uring  company  there  to  furnish  the  points  as  agreed  being 
the  only  reason  given  for  not  fulfilling  his  contract  with  the 
witness,  were  circumstances  proper  for  the  jury  to  consider  in 
weighing  the  testimony  as  to  the  representations  alleged  to 
have  been  made  by  the  appellant,  and  especially  as  to  the 
ground  upon  which  the  appellee  abandoned  or  rescinded 
the  contracts  for  the  sale  of  the  right.  The  appellee  had 
testified  that  he  was  compelled  to  rescind  the  contracts  he  had 
made  for  the  sale-of  the  several  counties,  because  the  ir6n  points 
could  not  be  furnished  at  La&yette  at  one  and  one-fourth  cents 
per  pound  as  represented  by  the  appellant.    We  think  the  testi- 
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mony  was  relevant  and  competent ;  and,  as  the  absence  of  the 
letter  had  been  sufficiently  accounted  for,  and  it  was  proven 
to  have  been  written  by  the  appellee,  the  witness  should  have 
been  allowed  to  answer  the  question.  It  had  some  tendency 
to  prove,  though  it  might  have  been  slight,  contrary  to  the 
statements  of  the  appellee  as  a  witness,  that  the  iron  points 
could  be  sold  without  loss,  though  they  could  not  be  procured 
from  McGrath  at  a  cent  and  a  quarter  per  pound.  We  think 
the  court  erred  in  excluding  the  testimony  thus  offered.  As 
the  judgment  must,  for  this  reason,  be  reversed,  it  is  unnec- 
essary to  examine  the  other  questions  discussed  by  the  ap- 
pellant. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee. 


No.  7936. 

IT  r|l  Cincinnati,  Wabash  and  Michigan  Railroad  Company 

'  V.  Peters. 

Negligence. — Pleading. — Bailroad  Company, — A  complaint  against  a  rail- 
road company  for  personal  injury  to  a  passenger,  which  does  not  aver 
generally  that  the  plaintiff  was  without  fault,  and  alleges  the  facts  to 
be  that  at  the  station  the  train  slackened  speed  so  that  the  plaintiff 
could  have  alighted  without  damage  if  there  had  been  a  platform ;  that 
it  was  dark,  windy  and  raining,  and  the  plaintiff  had  never  been  at 
the  station ;  that  the  conductor  informed  him  of  arrival  at  the  place 
and  ordered  him  to  alight,  and,  relying  entirely  on  this  order,  he  stepped 
off  as  directed,  and  by  reason  of  there  being  no  platform,  as  he  sup- 
posed there  was,  he  fell  under  the  cars  and  was  injured,  is  bad  on  de- 
murrer, because  it  does  not  show  that  the  plaintiff  was  free  from  con- 
tributory negligence.     Elliott,  C.  J.,  dissented. 

From  the  Madison  Circuit  Court. 

C.  CoicffiUj  H,  B.  Shiveley  and  (7.  E.  Cotogilly  for  appellant. 
J.  W,  Kent  and  /.  W,  Sansberry,  for  appellee. 
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Franklin,  C. — Appellee  sueid  appellant  for  injuries  re- 
ceived while  travelling  as  a  passenger  on  appellant's  railroad. 
The  complaint  is  in  four  paragraphs.  A  demurrer  was  sus- 
tained to  the  first,  and  a  separate  demurrer  overruled  to  each 
ofthesecond,  third  and  fourth  paragraphs.  Answer  filed  in 
three  paragraphs ;  reply  in  denial  lo  second  and  third,  the  first 
being  a  denial.  Trial  by  jury,  verdict  for  appellee,  motion  for 
a  new  trial  overruled,  and  judgment  for  appellee  for  $7,500, 

The  first  three  errors  assigned  in  this  court  are  the  over- 
ruling of  the  separate  demurrers  to  the  second,  third  and  fourth 
paragraphs  of  the  complaint. 

The  third  paragraph  of  the  complaint  reads  as  follows : 

3d.  And  for  a  third  paragraph  of  complaint  and  further 
cause  of  action,  plaintiff,  James  E.  Peters,  complains  of  the 
Cincinnati,  Wabash  and  Michigan  Railroad  Company,  and 
complaining  says,  that  the  defendant  is  a  corporation  duly 
organized  under  the  laws  of  the  State  of  Indiana,  and  is  and 
was  at  the  time  of  the  occurring  of  the  acts  hereinafter  com- 
plained of;  that  said  defendant  is  running  and  operating  a 
railroad,  passing  through  and  into  the  counties  of  Madison, 
Grant,  Wabash,  Kosciusko  and  Elkhart,  and,  as  such  cor- 
poration, engaged  in  carrying  passengers  and  transporting 
freight;  that  on  the  19th  day  of  October,  1875,  this  plaintiff 
took  passage  on  said  railsoad  at  the  city  of  Wabash,  Indiana, 
in  the  county  of  Wabash,  for  the  village  of  Milford,  on  the 
line  of  said  road ;  that,  on  arriving  at  said  Milford,  to  which 
point  he  had  paid  his  fare,  as  demanded,  he  concluded  to  re- 
main on  said  train  until  the  same  arrived  at  Arnold's  Station, 
on  the  line  of  said  road,  in  the  county  of  Elkhart  aforesaid, 
being  nearer  his  point  of  destination,  which  was  some  dis- 
tance from  such  railroad;  that  he  paid  to  the  conductor  hav- 
ing charge  of  such  train,  and  then  and  there  being  in  defend- 
ant's employ  in  such  capacity,  the  regular  fare  to  said  Arnold's 
Station,  he,  the  said  conductor,  receiving  the  same,  and  under- 
taking in  behalf  of  defendant  to  carry  and  safely  deliver  him 
at  said  point;  that  the  agents  of  said  company,  having  charge 
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of  said  train,  Dot  mindful  of  their  duty  and  the  obligation  of 
said  company  to  no  carry  and  deliver  him,  wholly  neglected 
and  refused  to  do  so ;  that,  on  arriving  at  Arnold's  Station 
aforeisaid,  the  said  train  slackened  its  speed,  so  that  plaintiff 
could  have  with  safety  and  without  damage  alighted  there- 
from, had  there  been  oonsfhicted  at  said  station  a  platform 
or  other  suitable  place  prepared  for  passengers  to  step  upon 
when  leaving  the  trains  of  said  defendant. 

Plaintiff  avers  that  when  said  train  arrived  at  said  place  it 
was  dark,  the  wind  was  blowing  and  the  rain  fitUing ;  that 
plaintiff  had  never  before  been  to  said  Arnold's  Station ;  that 
on  arriving  at  said  station,  the  train  having  slackened  its  speed 
as  aforesaid,  the  conductor  aforesaid  informed  plaintiff  that 
they  had  now  arrived  at  said  Arnold's  Station,  and  ordered 
him  to  alight ;  that  plaintiff,  in  pursuance  of  the  order  of  such 
conductor,  and  entirely  relying  on  his  instruction,  stepped  off 
said  train  as  directed,  expecting  and  believing  that  a  platform 
or  other  suitable  place  had  been  prepared  for  the  reception  of 
passengers ;  that,  in  &ct,  no  platform  or  other  place  had  been 
prepared  by  defendant  for  such  purpose ;  but  that  the  place 
where  plaintiff  was  instructed  to  step  off,  and  did  get  off  said 
train,  was  a  rough,  uneven  piece  of  ground,  sloping  from  such 
railroad  track  to  a  ditch,  and  wholly  unsuitable  for  the  recep- 
tion of  passengers ;  that  plaintiff  stepped  off  such  train  on 
such  ground,  and  by  reason  of  the  defendant  having  negli- 
gently failed  to  provide  a  platform,  or  suitable  place,  at  such 
station  for  the  reception  of  passengers,  and  of  such  ground 
being  of  an  uneven  surface,  sloping,  and  unsuitable  for  the  re- 
ception of  passengers,  he  fell,  and  was  thrown  under  such 
train,  which  passed  on  and  over  his  right  leg,  crushing  the 
same  to  such  an  extent  as  to  necessitate  its  amputation ;  that 
such  leg,  by  reason  of  the  act  and  occurrence  aforesaid,  was 
amputated ;  that  plaintiff  became  by  reason  thereof,  and  was 
sick  and  sore  for  a  long  period  of  time,  to  wit,  for  the 
spac^e  of  three  months ;  that  he  laid  out  and  expended  a  large 
sum  of  money  in  and  about  the  curing  and  healing  of  him- 
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self,  to  wit,  the  sum  of  five  hundred  dollars';  that  on  account 
thereof  he  was  compelled  to  and  did  abandon  his  occupation, 
that  of  house  carpenter,  to  his  great  injury  and  damage ;  that 
he  is  maimed  for  life,  and  rendered  incapable  of  gaining  a 
livelihood.  By  reason  of  which  acts  of  defendant  heretofore 
complained  of,  plaintiff  avers  that  he  has  been  damaged  in  the 
8um  of  ten  thousand  dollars,  for  which  amount  he  demands 
judgment,  and  all  other  proper  relief. 

This  action  is  based  upon  an  injury  arising  from  an  alleged 
negligence  of  the  defendant.  Negligence  is  a  mixed  question 
of  law  and  Acts ;  when  the  £icts  are  agreed  to,  it  becomes  a 
question  of  law.  In  the  case  of  Newhouae  v.  Miller,  35 
Ind.  463-6,  the  following  language  is  used :  "  It  is  a  well  set- 
tled doctrine  of  the  law  that  the  plaintiff  can  not  recover  in 
such  a  case,  if  it  appears  that  by  the  want  of  ordinary  care  or 
prudence  on  his  part,  he  directly  contributed  to  the  injury ;  or, 
in  other  words,  if  by  the  exercise  of  ordinary  care  and  pru- 
dence, he  might  have  avoided  the  injury.  Where  negligence 
is  the  issue,  it  must  be  a  case  of  unmixed  negligence  to  jus- 
tify a  recovery,  and  if  both  parties  by  their  negligence  im- 
mediately contributed  to  produce  the  injury,neither  can  recover. 
When  the  plaintiff  is  the  proximate  cause  of  the  injury,  he 
can  not  recover."  See  the  authorities  therein  collected  and  cited. 

"  Negligence  has  been  defined  to  ^  consist  in  the  omitting  to 
do  something  that  a  reasonable  man  would  do,  or  the  doing 
something  that  a  reasonable  man  would  not  do."^  Howe  v. 
Young,  16  Ind.  312. 

In  the  case  at  bar,  according  to  the  allegations  in  the  comi- 
plaint,  did  the  railroad  company*do  anything  that  a  reasona- 
bly prudent  person  would  not  have  done,  or  fail  to  do  any 
thing  that  a  reasonably  prudent  person  would  have  done  ? 

The  only  act  of  negligence  complained  of  by  the  plaintiff 
was  the  feilure  of  the  defendant  to  have  had  prepared  a  plat- 
form or  other  suitable  place  for  the  reception  of  passengers  ; 
is  this,  as  connected  with  the  other  allegations  of  the  para- 
graph, per  se  negligence  in  law  ? 
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There  is  no  description  as  to  what  kind  of  station  this  was  ; 
as  to  whether  it  was  a  general  public  station  at  which  trains 
regularly  stopped  for  the  reception  and  discharge  of  passen- 
gers, or  a  mere  way  flag  station  at  some  cross-roads,  where 
trains  only  stopped  when  flagged  for  the  accommodation  of 
special  passengers,  this  paragraph  of  the  complaint  is  entirely 
silent.  At  a  mere  w^ay  or  flag  station,  where  trains  do  not 
regularly  stop  for  the  reception  and  discharge  of  passengers, 
and  only  stop  when  they  are  flagged,  or  to  discharge  a  special 
passenger,  a  passenger  need  not  expect  or  rely  upon  the  com- 
pany's having  furnished  a  platform  or  other  convenient  place 
for  the  reception  and  discharge  of  passengers,  although  that 
is  frequently  done  when  the  road  has  been  flnished  and  placed 
in  complete  running  order. 

It  is  very  doubtful  whether  the  paragraph  sufiiciently 
charges  negligence  in  the  defendant.  But  without  deciding 
this  question,  we  think  there  is  a  more  formidable  objection 
to  the  paragraph.  It  in  no  way  rebuts  contributory  negli- 
gence in  the  plaintiffl  It  nowhere  alleges  that  he  was  with- 
out fault  or  negligence;  nor  do  we  think  the  facts  stated 
suiBciently  show  that  he  was  without  fault  or  negligence. 

The  rule  of  pleading  in  such  cases  is,  where  the  plaintiff 
charges  the  defendant  with  negligence,  to  make  a  good  com- 
plaint, he  must  also  aver  that  he  was  without  fiiult  or  negli- 
gence, or  state  such  facts  as  will  clearly  show  that  he  was  without 
feult  or  negligence  in  the  premises.  If,  however,  there  is  an 
averment  in  the  complaint,  that  the  plaintifl^  was  without  &alt 
or  negligence,  and  the  facts  stated  clearly  show  that  he  was 
not  without  fault  or  negligence,  a  demurrer  will  be  sustained 
to  the  complaint.  And  if  there  is  no  averment  in  the  com- 
plaint of  that  kind,  and  the  facts  stated  do  not  clearly  show 
that  the  plaintiff  was  without  fault  or  negligence,  a  demurrer 
will  also  be  sustained  to  the  complaint.  Evansville,  eic,  R,  R. 
Co.  V.  Dexter,  24  Ind.  411. 

In  the  case  at  bar,  there  is  no  such  averment  in  the  com- 
plaint, and  the  question  is,  Do  the  &cts  stated  clearly  show 


NOVEMBER  TERM,  1881.  173 

m 

CincinDati,  Wabash  and  Michigan  Railroad  Company  v.  Peters. 

that  the  plaintiff  was  without  fault  or  negligence  ?  The  plain- 
tiff alleges  that  he  had  never  been  at  Arnold's  Station  before ; 
that  when  the  train  arrived  there  it  was  dark^  the  wind  blow- 
ing and  the  rain  falling;  that  the  train  slackened  its  speed  so 
that  he  could  with  safety  have  alighted  therefrom,  had  there 
been  a  suitable  platform  or  place  to  receive  him ;  tliat  the  con- 
ductor informed  him  that  they  had  now  arrived  at  Arnold^s 
Station,  and  ordered  him  to  alight ;  that  he,  in  pursuance  of 
such  order,  and  entirely  relying  on  his  instruction,  stepped 
off  said  train  as  directed ;  that,  by  reason  of  the  defendant  hav- 
ing negligently  failed  to  provide  a  suitable  place  for  his  recep- 
tion, he  fell  and  was  thrown  under  the  train.  • 

Plaintiff  was  not  an  infant,  imbecile  or  lunatic,  but  a  man 
of  mature  age,  a  house  carpenter  by  occupation,  and,  nothing 
being  shown  to  the  contrary,  he  is  presumed  to  have  been  in 
the  possession,  and  ought  to  have  been  in  the  proper  use,  of 
all  his  ordinary  physical  senses ;  he  could  see,  feel  and  hear ; 
these  senses  were  given  him  to  enable  him  to  act  properly, 
and,  having  such  capacity,  he  is  to  be  held  responsible  for  his 
actions.  And  although  the  night  was  dark  and  he  may  not 
have  been  able  to  see  well,  and  the  storm  may  have  roared  so 
that  he  could  not  hear  well,  there  is  nothing  alleged  showing 
that  he  was  so  benumbed  that  he  had  not  the  most  acute  feel- 
ing, and  well  knew  that  the  train  was  yet  in  motion  and  had 
not  come  to  a  complete  stop. 

In  the  case  of  Frenzel  v.  Miller,  37  Ind.  1,  p.  17,  the  fol- 
lowing language  is  used  in  relation  to  frauds,  and  we  do 
not  see  but  it  is  equally  applicable,  in  a  case  of  this  kind : 
**  If  a  party  blindly  trusts,  where  he  should  not,  and  closes  his 
eyes,  where  ordinary  diligence  requires  him  to  see,  he  is  will- 
ingly deceived,  and  the  maxim  applies,  volenti nonJU  injuria" 
The  same  maxim  would  appropriately  apply  wherever  a  party 
stupidly  yields  any  or  all  of  his  ordinary  physical  senses  to 
the  will  and  control  of  another,  when  ordinary  prudence  would 
have  required  that  he  should  have  exercised  them  himself. 

In  the  case  of  Mackey  v.  The  Neio  York  Central  B.  R,  Co., 
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27  Barb.  528^  it  was  held  that  the  plaintiff  ''  was  bound  to 
exercise  care  and  diligence  and  foresight  in  proportion  to  the 
danger  to  be  avoided^  and  the  fatal  consequences  involved  in 
his  neglect/'  The  same  principle  was  approved  by  this  courts 
in  the  case  of  The  Toledo,  etc.,  R.  W.  Go.  v.  Goddard,  25 
Ind.  185,  p.  199.  Hence,  the  darker  the  night,  the  moi% 
severe  the  storm,  and  the  greater  the  ignorance  of  the  plain- 
tiff of  that  particular  locality,  the  greater  care  and  prudence 
should  have  been  exercised  by  him  in  alighting  from  the  train* 
He  does  not  allege  that  he  had  been  informed  that  any  plat- 
form or  other  suitable  place  had  been  prepared  just  at  that 
point,  flJr  his  convenient  reception,  and  without  making  any 
enquiry  as  to  what  would  become  of  him,  he  voluntarily  takes 
a  leap  into  the  dark  without  knowing  whether  he  will  land 
over  high  trestle-work  into  a  deep  gulf  below,  or  upon  a  safe 
platform  prepared  for  his  reception.  Could  a  man,  possessing 
his  physical  senses  and  sane  in  mind,  be  said  to  have  used  due 
care  and  ordinary  diligence,  who  had  thus  rashly  acted? 

But  it  is  alleged  that  the  conductor  said  to  him,  that  they 
had  arrived  at  Arnold's  Station,  and  ordered  him  to  alight. 
Relying  entirely  on  such  direction,  he  stepped  off.  Without 
hesitating,  thinking  or  waiting  for  the  train  to  stop,  he  im- 
mediately complied  with  the  request  of  the  conductor.  In- 
stead of  such  wilfully  blind  obedience,  we  think  this  infor- 
mation and  direction  of  the  conductor  was  intended,  and 
ought  to  have  been  considered  by  appellee  as  a  notice  and 
warning  to  him  to  get  ready  to  leave  the  train  so  soon  as  it 
should  stop,  and  not  that  he  should  instantaneously  jump  off 
while  it  was  yet  in  motion. 

In  the  case  of  The  JeffersontnUe  R.  R.  Go.  v.  Hendrichf 
AdmWj  26  Ind.  228,  p.  232,  the  court  uses  the  following  lan- 
guage :  '^  On  the  other  hand,  the  deceased  in  leaving  the  train 
was  bound  to  exercise  ordinary  care  and  prudence  to  avoid 
injury.  If  the  train  had  not  stopped  at  the  station,  so  as  to 
enable  the  deceased  to  get  off,  and  had  carried  her  beyond  her 
destination,  the  company  would  have  been  liable  in  damages. 
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But  the  &ct  that  the  train  was  passing  the  station  without 
stopping,  could  not  justify  her  in  attempting  to  get  off  by 
leaping  from  it.  It  is  the  duty  of  those  having  charge  of  the 
train,  in  such  cases,  to  stop  it,  to  enable  passengers  to  leave 
it  safely,  and  it  is  carelessness  in  passengers  to  attempt  to 
leave  the  train  whilst  it  is  in  motion."  This  case  was  again 
before  this  court,  and  reported  in  41  Ind.  48,  and,  in  the  sec- 
ond opinion,  the  above  last  general  expression  was  so  mod- 
ified as  to  declare  that  it  was  not  carelessness  in  a  passenger 
to  leave  the  train  when  it  was  moving  so  slowly  that  it  was 
safe  for  him  to  do  so. 

In  the  case  of  The  Jeffersonmlle  Railroad  Co.  v.  Swiftj  26 
Ind.  459,  the  question  in  relation  to  the  conductor  directing 
the  passenger  to  jump  off  while  the  train  was  in  motion,  is 
discussed.  There,  the  train  was  passing  the  platform  at  the 
depot,  the  passenger  was  standing  op  the  platform  ready  to 
jump  off,  and  had  been  informed  by  another  passenger  that 
the  train  would  not  stop  there.  In  this  attitude,  he  re- 
marked to  the  conductor  that  he  could  not  make  that  risk. 
The  conductor  responded  that  "You  could  if  you  would,"  or 
"  You  might  if  you  would."  In  this  case  the  court  says : 
"  The  plaintiff  was  a  man  of  mature  years,  and  we  must  pre- 
sume of  at  least  common  understanding.  He  claimed  to  be- 
lieve that  the  train  was  running  at  the  time  at  a  speed  of  at 
least  ten  miles  to  the  hour,  and  under  these  circumstances  he 
must  have  known  that  such  a  leap  was  at  least  hazardous,  too 
much  so  to  require  a  practical  knowledge  to  teach  him  the 
fact.  The  sense  of  sight  would  be  sufficient  to  satisfy  any  one 
of  sane  mind  of  the  danger  in  such  an  act,  and  he  can  not  be 
permitted  to  claim  that  his  own  misconduct  and  want  of  care 
did  not  contribute  to  the  injury  resulting  from  his  own  vol- 
untary act,  by  saying  that  he  relied  on  the  assurance  of  the 
conductor  that  it  was  safe  so  to  leap.  *  *  *  And  without 
any  other  motive  for  the  act  than  the  fear  of  being  carried  be- 
yond the  station  where  he  desired  to  stop ;  a  fact  that  did  not 
justify  him  in  incurring  the  danger.     Under  such  a  state  of 
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&cts^  he  was  not  compelled  to  the  act^and^  therefore,  did  it  vol- 
untarily. It  was  an  extremely  imprudent  one,  and  fraught 
with  dangerous  consequences,  and  was  the  direct  and  immedi- 
ate cause  of  the  injury.  Reasonable  care  required  that  he 
should  have  remained  on  the  car,  and  thereby  have  avoided 
the  injury,  and  therefore  he  could  not  recover  under  such  cir- 
cumstances." A  distinction  may  be  drawn  between  that  case 
and  the  one  at  bar.  In  that  case  the  passenger  had  been  in- 
formed that  the  train  would  not  stop  at  the  depot.  In  this 
case  he  had  been  informed  that  it  would,  and  that  he  had  every 
reason  to  believe,  from  the  slackening  of  its  speed,  that  it  would 
60  stop.  In  that  case  the  conductor  assured  him  there  was  no 
danger ;  in  this  case  the  conductor  directed  him  to  alight.  But 
we  do  not  think  these  distinctions  materially  change  the  prin- 
ciple. The  foregoing  opinion  then  concludes  as  follows :  "  A 
passenger  is  not  bound  to  leave  the  train  when  it  is  motion  at 
the  command  of  the  conductor.  He  may  disobey  such  com- 
mand with  impunity,  anci  may  resist  an  effort  made  to  enforce 
it ;  but  when  no  threat  of  violent  expulsion  is  made,  and  the 
jiassenger  is  still  left  in  the  free  exercise  of  his  will,  and  see- 
ing and  knowing  the  peril  of  the  act,  leaps  from  the  train  at 
the  command  of  the  conductor,  and  is  injured,  can  it  be  said 
that  his  own  unnecessary  and  imprudent  conduct  has  not  con- 
tributed directly  to  the  injury?  We  do  not  decide  the  ques- 
tion."   Neither  do  we  in  this  case. 

And  as  this  paragraph  of  the  complaint  contains  no  direct 
averment  that  the  plaintiff  was  without  fault  or  negligence, 
we  do  not  think  the  allegations  of  the  paragraph  sufficiently 
show  that  fact  without  this  averment.  Our  conclusion  on  this 
point  is  not  in  conflict,  but  is  in  entire  harmony,  with  the 
decision  of  this  court  in  The  Pennsylvania  Go,  v.  Hooffland, 
78  Ind.  203.  In  that  case  it  was  said  by  HowK,  J.,  speaking 
for  the  court:  "The  conductor  and  brakemen,  in  charge  of 
the  passenger  train,  were  the  agents  and  representatives  of  the 
appellant ;  and  the  said  Hattie  E.,  as  a  passenger  under  their 
charge,  had  the  right  to  rely  implicitly  upon  their  statements  to 
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her,  and  in  her  hearing,  that  the  next  station  or  stopping-place 
of  the  train  would  be  Plymouth,  her  place  of  destination." 
The  difference  between  the  case  cited  and  the  case  at  bar,  upon 
the  point  under  consideration,  is  so  wide  and  marked,  that  it 
will  readily  suggest  itself,  and  need  not  be  pointed  out. 

The  court  erred  in  overruling  the  demurrer  to  this  para- 
graph of  the  complaint ;  it  should  have  been  sustained. 

As  to  the  second  paragraph,  it  a  little  more  specifically  sets 
out  the  facts,  and  alleges,  when  they  arrived  at  Arnold's  Sta- 
tion, the  conductor  informed  him  that  they  were  there,  and  for 
him  to  follow  the  conductor  and  he  would  light  him  off  of 
the  train ;  he  followed  the  conductor  to  the  platform,  when 
the  conductor  held  his  lantern  and  told  him  that  the  train  had 
stopped,  and  for  him  to  step  off;  that,  in  obedience  to  the  di- 
rections of  the  conductor,  he  stepped  off  of  the  car  as  care- 
fully as  he  could,  and  without  any  fault  or  negligence  on  his 
part,  he  was  thrown  under  the  car  and  run  over. 

The  fourth  paragraph  alleges  that  when  they  arrived  at  Ar- 
nold's Station  none  of  defendant's  agents  lighted  him  off  of 
the  train,  although  it  was  very  dark ;  that  the  train  had  so 
far  checked  its  speed,  that  he  could  have  safely  stepped  there- 
from, but  before  he  had  time  to  do  so  the  train  suddenly 
started  up  at  a  faster  speed,  and,  without  any  fiiult  or  negli- 
gence on  his  part,  jerked  and  threw  him  under  the  car  and 
the  wheels  thereof  ran  over  him. 

Each  of  these  paragraphs  contains  the  averment  that  the 
plaintiff  was  without  fault  or  negligence;  and  we  do  not 
think  the  &cts  alleged  clearly  show  that  he  was  not  without 
fiiult  or  negligence.  Therefore,  the  questions  of  negligence 
and  contributory  negligence  ought  to  be  left  to  the  jury  on 
the  trial.  The  CUy  of  FoH  Wayne  v.  DeWiU,  47  Ind.  391. 
They  each  constituted  sufficient  causes  of  action,  and  there 
was  no  error  in  overruling  the  demurrers  to  them. 

There  are  a  number  of  other  questions  raised  and  discussed 
by  counsel  in  the  case.  But,  as  the  judgment  must  be  re- 
Vol.  80.— 12 
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versed  for  the  error  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  complaint,  and  these  questions  may  not  arise 
upon  a  subsequent  trial  of  the  cause,  we  deem  it  unnecessary  to 
extend  this  opinion  by  an  investigation  and  decision  of  them. 

The  judgment  below  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judgment  below  be  and  it  is  hereby  in  all 
things  reversed,  at  the  costs  of  appellee,  and  that  the  cause 
be  remanded  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  third  paragraph  of  the  complaint,  and  for 
further  proceedings. 

Dissenting  Opinions. 

Elliott,  C.  J. — I  regard  the  third  jmragraph  of  the  com- 
plaint as  good  and  am  therefore  compelled  to  dissent. 

It  is  sufficient  to  state  such  facts  as  show  that  the  plaintiff  in 
an  action  for  injuries  resulting  from  negligence  was  free  from 
&ult.  The  complaint  does  this.  Where  facts  are  stated,  there 
is  no  necessity  in  the  world  for  the  formal  allegation  that  the 
plaintiff  was  without  fault. 

It  is  the  duty  of  railroad  companies  to  provide,  at  regular 
passenger  stations,  suitable  and  safe  means  for  alighting  from 
their  trains.  Stewart  v.  Intemationalj  etc.,  R.  R,  Co.,  63  Tex. 
289 ;  S.  C,  37  Am.  Rep.  753 ;  McDonald  v.  Oiicago,  etc.,  R.  R. 
Co.,  26  Iowa,  124 ;  Patten  v.  Chicago,  etc.,  R.  W.  Co.,  32  Wis^ 
624;  Oabom  v.  Union  Ferry  Co,,  53  Barb.  629;  Imhoff^. 
Chicago,  etc.,  R.  W.  Co.,  20  Wis.  344 ;  MaHin  v.  O.  N.  R.  W. 
Co.,  16  C.  B.  179 ;  Nicholson  v.  Lancashire,  etc.,  R.  W. 
Co.,  3  Hurlst.  &  C  534 ;  Caterham  R.  W.  Co.  v.  London,  etc, 
R.  W.  Co.,  1  C.  B.  N.  s.  410 ;  Shearman  &  Redf.  Neg.,  sec. 
275;  Hutchinson  Carriers,  sec.  516;  Redfield  Carriers,  514; 
Foy  V.  London,  etc.,  R.  W.  Co.,  18  C.  B.  n.  s.  225;  Angell 
Carriers,  221  n. ;  Wharton  Neg.,  sees.  652,  653.  I  think  our 
own  cases  approve  this  doctrine ;  that  of  The  JeffersonxnUe,  etc., 
R.  R.  Co.  V.  Riley,  39  Ind.  568,  certainly  does,  for  it  cites 
*  with  unqualified  commendation  McDonald  v.  Chicago,  etc.,  R. 


NOVEMBER  TERM,  1881.  179 

CincinDati,  Wabafih  and  Michigan  Kailroad  Company  v.  Peters. 

-B.  Co.,  supra.  The  Columbus,  etc.,  R.  W,  Co.  v.  Farrell,  31 
Ind.  408,  recognizes  the  correctness  of  this  doctrine. 

A  passenger  has  a  right  to  presume  that  a  railroad  company 
has  performed  the  duty  imposed  ujK)n  it  by  law.  No  man 
who  reasonably  acts  upon  the  presumption  that  a  railroad 
company,  whose  passenger  he  is,  has  done  its  duty,  can  be 
deemed  guilty  of  negligence  in  so  acting.  It  would  be  mon- 
strous to  require  a  passenger  to  ascertain  before  acting  whether 
a  law-enjoined  duty  had  been  performed. 

The  complaint  shows  that  it  wa^  not  negligence  to  step  from 
the  appellant^s  train.  It  16  indeed  not  in  itself  negligence  to 
get  off  a  slowly  moving  train.  Kelly  v.  Hannibal,  etc.,  R.  R, 
Co.,  70  Mo.  604 ;  Doss  v.  Missouri,  etc.,  R.  R.  Co.,  59  Mo.  27 ; 
8.  C,  21  Am.  R.  371.  But  in  the  present  case  the  confessed 
allegations  of  the  complaint  show  that  if  the  appellant  had 
done  its  duty,  by  providing  suitable  means  for  alighting  from 
its  train,  the  appellee  could  have  alighted  in  perfect  safety. 
I  borrow,  as  fitting,  glove-tight,  this  case,  the  language  of  this 
court  in  TheJeffersonville,eic.,  R.  R.  Co.  v. Hendricks,  41  Ind. 
48 :  "  The  allegation  above,  admitted  by  the  demurrer  to  be 
true,  is  that  the  motion  of  the  train  was  so  far  checked  that 
deceased  could  safely  leave  tlie  same.  If  she  could  safely 
leave,  so  far  as  any  risk  from  the  motion  of  the  train  was  con- 
cerned, then  she  ran  no  risk,  and  it  was  not  negligence  on  her 
part  to  make  the  attempt.  It  would  be  a  contradiction  of 
terms  to  say  that  it  was  negligence  on  her  part  to  undertake  to 
do  what  she  could  safely  do." 

In  the  case  at  bar,  the  complaint  shows  not  only  that  the 
appellee  could  have  got  off  the  train  in  safety,  but  it  also  shows 
that  he  did  get  off  under  the  order  of  the  conductor,  and  that, 
entirely  relying  on  his  instructions,  he  stepped  off  said  train 
as  directed.  Where  a  passenger  leaves  a  train  in  obedience 
to  the  order  of  the  conductor,  and  under  his  directions  and 
instructions,  he  is  notguilty  of  contributory  negligence.  This 
is  so,  even  though  the  act  be  apparently  attended  with  some 
peril ;  but  here  the  direct  showing  is  that  it  was  not  at  all 
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dangerous.  I  believe  in  the  wisdom,  the  justice  and  the  policy 
of  the  doctrine  laid  down  in  the  opinion  of  Fullerton,  J.,  in 
McMyre  v.  Neio  York  Central  R.  R.  Co.,  37  N.  Y.  287,  and  I 
think  I  may  safely  say  that  all  the  well  considered  cases  ap- 
prove it.  Said  this  learned  Judge,  in  speaking  of  the  duty 
of  the  carrier  to  passengers :  "  If,  in  discharging  that  duty,  they 
required  her  "  (the  plaintiff's  intestate)  "to  perform  an  act  which 
was  perilous  in  itself,  and  in  doing  which  she  lost  her  life,  the 
negligence,  if  any,  which  that  act  involved,  should  be  imputed 
to  the  company  alone.  The  rule  that  contributory  negligence 
will  prevent  a  recovery,  *  ought  n«t  to  be  applied  to  such  a 
case.  It  would  seem  to  be  manifestly  unjust  to  characterize 
as  negligence  the  act  of  yielding  obedience,  under  such  cir- 
cumstances, to  the  requirements  of  the  party  inflicting  the 
injury,  and  to  hold,  as  between  the  parties  themselves,  that  it 
should  deprive  the  party  injured  of  all  legal  redress.''  There 
are  many  well  considered  cases  sustaining  this  doctrine.  Siner 
v.  Great  Western  R.  W.  Co.,  L.  R.  3  Exch,  150 ;  Pennsylvania 
R.  R.  Co.  V.  McCloskey's  Adm'r,  23  Pa.  St.  526 ;  Chicago,  etc., 
R.  R.  Co.  V.  Randolph,  53  111.  510;  S.  C,  6  Am.  R.  60; 
Lambeth  v.  N.  C.  R.  R.  Co.,  66  N.  C.  494 ;  S.  C,  8  Am.  R.  508 ; 
mier  V.  N.  Y.  C.  R.  R.  Co.,  49  N.  Y.  47 ;  Georgia,  etc.,  Go.  v. 
McCurdy,  45  Ga.  288^  S.  C,  12  Am.  Rep.  577 ;  Bridges  v. 
The  North  London  R.  W.  Co.,  L.  R.  6  Q.  B.  377.  I  confess  my 
inability  to  see  any  distinction  between  this  case  and  that  of 
Pennsylvania  Go.  v.  Hoagland,  78  Ind.  203.  In  that  case  it 
was  said:  "The  conductor  and  brakemen,  in  charge  of  the 
passenger  train,  were  the  agents  and  representatives  of  the 
appellant ;  and  the  said  Hattie  E.,  as  a  passenger  under  their 
charge,  had  the  right  to  rely  implicitly  upon  their  statements 
to  her  and  in  her  hearing."  The  rule  has  been  extended  to  the 
case  of  a  trespasser.  Benton  v.  C.  R.  L  &  P.  R.  Co.,  55  Iowa, 
496.  It  is  applied  to  cases  where  a  traveller  undertakes  to 
cross  a  railroad  track  by  the  direction  of  the  company's  ser- 
vant. Bayley  v.  Eastern  R.  R.  Co.,  125  Mass.  62. 
All  that  any  complaint  need  do  is  to  affirmatively  show 
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that  the  plaintiff  acted  with  ordinary  prudence.  It  was  pru- 
dent for  the  appellee  to  presume  that  there  was  a  proper  place 
for  alighting;  it  was  prudent  for  him  to  attempt  to  alight 
where  there  was  no  risk,  and  it  was  also  prudent  for  him  to 
obey  the  directions  of  the  conductor ;  and  as  the  complaint 
shows  that  he  did  act  upon  this  presumption,  and  also  shows 
that  if  the  company  had  done  its  duty  there  would  have  been 
neither  injury  nor  risk,  and  shows  further  that  he  did  obey 
the  directions  of  the  conductor,  it  does,  in  my  opinion,  clearly 
show  that  he  acted  with  ordinary  prudence. 

The  complaint  not  only  shows  the  &cts  just  enumerated, 
but  it  also  shows,  and  in  no  uncertain  manner,  that  the  injury 
was  attributable  solely  to  the  negligence  of  the  company,  in 
requiring  its  passenger  to  alight  upon  an  uneven  piece  of 
ground,  which  cast  him  under  the  wheels  of  the  train.  The 
cause,  and  the  sole  cause,  of  the  injury  being  shown,  the  hy- 
pothesis of  fault  on  appellee's  part  is  completely  excluded. 
But,  even  more  than  this,  it  is  directly  averred  that  what  he 
did  do  was  done  under  the  directions  and  instructions  of  the 
company,  and,  if  it  was  negligent  to  do  the  act,  it  was  the 
carrier,  and  not  the  passenger,  who  was  negligent.  I  can  not 
conceive  a  case  where  facts  could  more  clearly  prove  due  care 
and  reasonable  prudence. 

WoRDEN,  J. — While  I  may  not  concur  with  all  that  is  said 
by  Commissioner  Franklin  in  the  opinion  prepared  by  him, 
in  this  case,  I  am  of  opinion  that  the  third  paragraph  of  the 
complaint  was  insufficient,  and,  therefore,  that  the  demurrer 
to  it  should  have  been  sustained. 

The  paragraph  has  no  general  averment  that  the  plaintiff 
was  free  from  contributory  negligence. 

Assuming  that  under  the  circumstances  he  was  guilty  of  no 
negligence  in  alighting  from  the  train  at  the  time  he  did,  and 
that  he  had  a  right  to  suppose  a  suitable  platform  had  been 
provided,  it  still  does  not  appear  that  he  alighted  in  a  reason- 
ably prudent  or  careful  manner.     There  is  no  averment  that 
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he  exercised  any  care  or  prudence  in  his  manner  of  alighting, 
or  guarded  in  the  least  against  any  injury  he  might  receive 
in  doing  so.  The  circumstances  that  it  was  dark,  the  wind 
blowing  and  the  rain  falling,  did  not  relieve  him  from  the 
necessity  of  exercising  reasonable  care  to  avoid  injury  in 
alighting.  From  all  that  appears,  his  negligent  and  careless 
manner  of  alighting  may  have  contributed  to  the  injury,  al- 
though no  platform  had  been  provided. 

Woods,  J. — While  concurring  in  the  general  scope  of  the 
principal  opinion,  I  concur  fully  in  the  ground  on  which 
WoBDEN,  J.,  places  the  case. 
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Nexslioence. — Pleading. — Conlributory  Negligenee. — Question  of  FaeL — JVe- 

§0     182  sumption, — The   averment   in  a  complaint  for  negligently  causing  in- 

jury, that  the  plaintiff  was  without  fault,  is  technicali  and  admits  of 
any  legitimate  evidence  to  prove  it.  It  makes  the  complaint  good  in 
this  respect  against  an  inference  of  contributory  negligence,  unless  the 
inference  arises  as  a  necessary  legal  conclusion  from  the  facts  stated. 
So  long  as  the  facts  stated  do  not  require  a  contrary  inference,  the  avei^ 
ment  entitles  the  plaintiff  to  have  the  question  submitted  to  the  jury  as 
a  question  of  fact  whether  there  was  such  negligence.  When  negli- 
gence is  the  issue,  it  is  for  the  court,  by  proper  instruction,  to  define  ne^ 
ligence  with  reference  to  the  facts  of  the  case,  and  for  the  jury  to  find 
whether  there  was  negligence. 

Evidence. — SUUements  of  Agent. — Res  Qestcs^—The  statements  of  an  agent 
or  servant,  made  after  an  occurrence,  concerning  it,  are  not  evidence 
against  the  principal,  are  not  resgesite, 

pRAcncE. — New  Trial. — Cause  for. — A  motion  for  a  new  trial,  on  the  ground 
that  one  witness  was  not  allowed  to  answer  a  particular  question,  is  not 
supported  by  a  showing  in  the  record  that  another  witness  was  not  al- 
lowed to  answer  another  question. 
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From  the  Madison  Circuit  Court. 

N.  0,  Rossy  for  appellant. 

M.  &  Robinson  and  J.  W.  Lovett,  for  appellee. 

a 

Woods,  J. — It  is  claimed  that  the  court  erred  in  overrul- 
ing the  appellant's  demurrer  for  want  of  fects  to  the  complaint 
of  the  appellee. 

The  complaint  is  long,  and  the  giving  of  a  copy  is  unnec- 
essary. It  charges  the  injury  and  destruction  of  two  horses, 
harness,  and  a  wagon  of  the  plaintiff  at  a  highway  crossing 
of  the  track  of  the  defendant's  road.  It  is  charged  in  sub- 
stance, that,  at  and  on  the  north  side  of  the  crossing  for  a  long 
distance,  the  railroad  track  lay  in  a  deep  cut,  and  was  also  ob- 
scured and  concealed  by  a  growth  of  underbrush  and  timber^ 
on  both  sides  of  the  track ;  that  at  the  point  of  the  crossings 
the  defendant  permitted  the  rails,  ties,  planks  and  boards  of 
the  crossing  to  be  so  much  higher  than  the  highway  as  to 
oheck  and  impede  the  speed  of  vehicles  passing  over ;  that  on 
the  24th  day  of  September,  18.78,  one  John  Wright  was  law- 
ftiUy  attempting  to  drive  plaintiff's  team  and  wagon  across  the 
defendant's  track  at  said  point,  when  the  defendant  carelessly 
and  negligently  ran  her  locomotive  and  train  upon  them,  de- 
molishing the  wagon  and  injuring  the  horses  and  harness,  to 
the  plaintiff's  damage,  etc. ;  that  said  train  was  running  at  a 
dangerous,  reckless  and  unusual  rate  of  speed,  to  wit,  fifty 
miles  per  hour,  and  when  approaching  said  crossing,  the  de- 
fendant's servants  in  charge  negligently  failed  to  give  any 
signal  or  alarm,  by  ringing  the  bell  or  blowing  the  whistle  or 
otherwise,  though  they  well  knew  the  dangerous  condition  of 
the  crossing,  and  never  attempted  to  check  or  stop  said  train ; 
that  said  injury  was  caused  by  the  careless 'acts  of  the  defend- 
ant as  stated,  and  without  any  negligence  on  the  part  of  the 
said  Wright  or  of  the  plaintiff;  that,  within  a  short  distance 
of  the  crossing,  said  Wright  stopped  the  team  and  looked  and 
listened,  but  by  reason  of  the  concealed  condition  of  the  track 
he  was  unable  to  see,  and  on  account  of  the  negligent  fiulure 
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of  the  defendant's  servants  to  ring  the  bell  or  sound  the  whis- 
tle, he  was  unable  to  hear  the  train  approaching,  etc. 

The  complaint  was  clearly  sufficient.  There  are  no  &ct8 
stated,  from  which,  as  against  the  averment  that  the  plaintiff 
and  his  servant  were  without  &ult,  it  can  be  inferred,  as  is 
contended,  that  the  servant  was  guilty  of  contributory  negli- 
gence. The  averment  that  the  plaintiff  was  without  &ult  is 
of  a  technical  character,  and  admits  of  any  legitimate  proof 
by  which  its  truth  can  be  established ;  and,  as  a  matter  of 
pleading,  it  makes  the  complaint  good  in  that  respect,  against 
all  mere  inferences  of  contributory  negligence,  unless  the  in- 
ference arises  as  a  necessary  legal  conclusion  from  the  fiicts 
stated.  See  The  Town  of  Salem  v.  Goller,  76  Ind.  291.  So 
long  as  the  facts  stated  do  not  force  the  legal  conclusion 
that  there  was  contributory  fault,  the  averment  that  there  was 
no  such  fault  entitles  the  plaintiff  to  have  it  submitted  to  the 
jury  as  a  question  of  fact,  whether  there  was  such  negligence. 
It  is  for  the  court,  by  proper  instructions,  to  define  negligence 
with  reference  to  the  facts  of  the  case,  and  for  the  jury  to  find 
whether  there  was  negligence.  The  Chicago  &  Alton  R,  R. 
Go.  V.  Pennellj  94  111.  448 ;  The  Pennsylvania  Co.  v.  Gonlariy 
101  111.  93 ;  The  Lake  Shoi^e,  etc.,  R.  R.  Co.  v.  MiUer,  25 
Mich.  274. 

The  next  point  made  is  that  the  court  erred  in  excluding 
proof  of  certain  statements  alleged  to  have  been  made  by  the 
driver,  Wright,  shortly  after  the  accident,  as  to  the  reason  he 
did  not  see  the  train.  The  statements,  if  made  at  all,  were 
made  as  much  as  half  an  hour  after  the  occurrence,  and  at  a 
different  place,  and  were,  therefore,  not  admissible  as  part  of 
the  res  gestas.  It  is  not  pretended  that  Wright  had  any  such 
relation  to  the  plaintiff  as  that,  after  the  occurrence,  his  state- 
ments were  admissible  as  such  against  the  plaintiff.  Wright 
was  himself  a  witness  on  the  trial,  but  it  ha.s  not  been  sug- 
gested or  pointed  out  in  the  record,  that  he  was  questioned  on 
the  subject.  There  was,  therefore,  no  foundation  laid  for  im- 
peaching him  by  proof  of  contradictory  statements.     Another 
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alleged  cause  for  a  new  trial  is  that  the  court  erred  in  revis- 
ing to  permit  Charles  D.  Lee,  a  witness^  to  answer  the  follow- 
ing question :  "  Did  you  use  all  the  means  within  your  power 
to  prevent  the  accident  after  you  saw  the  wagon  was  about  to 
attempt  to  cross  the  track  in  front  of  the  train  ?^'  For  sup- 
port of  this  cause^  reference  is  made  in  the  brief  to  the  bill  of 
exceptions — pp.  139,  140.  It  there  appears  that  the  court  re- 
fused to  permit  a  witness,  who  had  given  his  name  as  Charles 
D.  Luce,  to  answer  the  following  question :  ^^  State  what  more 
you  could  have  done  than  you  did  do  to  prevent  the  accident  af- 
ter you  saw  the  team  was  about  to  attempt  to  cross  the  track  in 
front  of  the  train."  This  question  is,  perhaps,  more  clearly 
permissible  than  the  one  set  out  in  the  motion  for  a  new  trial ; 
but,  as  the  record  stands,  we  are  not  required  to  consider  either. 
Bruher  v.  Kekey,  72  Ind.  61. 

We  would  not  be  justified  in  disturbing  the  verdict  as 
contrary  to  the  law  or  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


No.  9296. 

ROBARDS  V.    MaRLEY. 

GoNTBACT. — Reteimon. — Conveyance. — Tender. — Where  land  has  been  con- 
▼eved  by  warranty  deed,  in  pursuance  of  a  contract  to  exchange  landa^ 
the  vendee,  in  order  to  rescind,  must  reconvey  the  title  so  conveyed  to 
him. 

CJoKVEYANCE.— JBea/  Edaie.—Law  qf  Place.— The  law  of  the  State  where 
the  land  is  situate  controls  in  its  alienation  and  in  the  construction  of 
conveyances. 

8ame. — Common  Law. — Jhrgumption. — In  the  absence  of  proof,  the  Supreme 
Court  will  presume  that  the  common  law  is  in  force  in  a  sister  State. 

Same. —  Quitdaim  Deed, — EsUUe  for  lAfe. — Under  the  common  law,  an  or- 
dinary quitclaim  deed  for  land  in  Kansas  only  conveys  an  estate  for 
life,  as  it  is  without  words  of  inheritance,  and  is  insufficient  to  re-inveet 
the  vendor  with  the  title  so  conveyed  by  him. 
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8ax2. — Refcissum, — Pleading. — Exhibit. — A  deed  of    reconyejance,  in  an 

action  to  rescind  a  contract,  is  not  a  proper  exhibit,  and  can  not  limit  the 

averments  of  the  pleading  which  it  accompanies. 
Same. — Agent —  Waiver. — The  refusal  of  an  agent  to  accept  a  deed,  on  the 

ground  that  he  has  no  authority,  does  not  waive  the  objection  that  the 

deed  is  not  sufficient  to  reconvey  the  title. 
8uPS£M£  Court. — Law  of  Foreign  SUUe. — JwHtial  NoUoe, — The  Supreme 

Court  will  not  take  judicial  notice  of  the  laws  of  a  sister  State,  but  thej 

must  be  proved  as  other  facts. 

From  the  Hendricks  Circuit  Court 

E.  G.  Hogate  and  jR.  B.  Blake,  for  appellant. 

J.  V.  Hadley,  T.  «/.  Cqfer  and  N,  M,  Taylor,  for  appellee. 

Best^  C. — The  appellant  brought  this  action  against  the  ap- 
pellee for  the  specific  performance  of  a  contract  for  the  con- 
veyance of  real  estate. 

It  was  averred  in  the  complaint  that  the  appellant,  on  the 
8th  day  of  March,  1878,  conveyed  to  the  appellee,  by  a  good 
and  sufficient  deed  of  warranty,  a  half  section  of  land  in 
Lyons  county,  Kansas,  in  consideration  of  which  the  appellee 
paid  him  $275,  and  agreed  to  convey  him,  within  a  few  days 
thereafter,  lot  five  (5),  in  block  three  (3),  in  Danville,  Hen- 
dricks county,  Indiana ;  that,  though  such  time  has  elapsed, 
the  appellee  refuses  to  make  such  conveyance.  Afterward,  a 
supplemental  complaint  was  filed,  in  which  it  was  alleged  that 
the  lot  was  worth  $2,000 ;  that  the  appellee,  since  the  com- 
mencement of  the  suit,  had  conveyed  it  to  another,  and  thus 
rendered  himself  unable  to  perform  his  contract.  Prayer  for 
$3,000  damages. 

The  appellee  filed  a  counter-claim  in  several  paragraphs, 
each  of  which  alleged,  substantially,  that  he  was  induced  by 
the  fraud  of  the  appellant,  stating  the  facts,  to  make  the  con- 
tract mentioned  in  the  complaint ;  that,  as  soon  as  he  discov- 
ered the  fraud  that  had  been  practiced  upon  him,  he  tendered 
a  reconveyance  of  the  land  to  the  appellant,  and  that  he  brings 
the  deed  into  court  for  him ;  that  he  has  not  taken  possession 
of  the  land  so  conveyed  to  him,  has  not  had  his  deed  recorded^ 
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nor  has  he  encumbered  the  property  or  received  anything  from 
it.     Prayer  for  a  rescission,  and  for  judgment  for  $275. 

A  demurrer  for  want  of  facts  was  overruled  to  each  of  these 
paragraphs,  and  a  reply  in  denial  was  filed. 

The  issues  were  submitted  to  a  jury,  and  a  verdict  was  re- 
turned for  the  appellee,  rescinding  the  contract,  and  assessing 
his  damages  at  $100. 

A  motion  for  a  new  trial,  because  the  verdict  was  not  sus- 
tained  by  sufficient  evidence,  and  was  contrary  to  law,  was 
overruled,  and  final  judgment  rendered  upon  the  verdict. 
From  this  judgment  the  appellant  appeals,  and  assigns  as  error 
the  order  of  the  court  in  overruling  his  motion  for  a  new  trial. 
It  is  conceded  that  the  land  in  Kansas  was  conveyed  by  the 
appellant  to  the  appellee  by  a  good  and  sufficient  deed  of  war- 
ranty, and  as  the  deed  of  reconveyance,  tendered  by  the  ap- 
pellee, and  brought  into  court  for  the  appellant,  was  an  ordi- 
nary quitclaim  deed,  it  is  insisted  that  such  deed  is  insuffi- 
cient to  reconvey  the  title. 

The  appellee  does  not  dispute  the  proposition,  that,  in  order 
to  entitle  him  to  a  rescission  of  the  contract,  it  was  necessary 
to  restore  or  offer  to  restore  to  the  appellant  what  he  had  re- 
ceived of  him.  To  do  this  it  was  necessary  to  reconvey  the 
land  which  had  been  conveyed  to  him.  DeFord  v.  Urbain, 
48  Ind.  219.  This  the  appellee  attempted  to  do  by  the  deed 
in  question,  and  whether  it  was  sufficient  depends  upon  the 
law  of  Kansas. 

It  is  well  settled,  that  to  the  law  of  the  State  in  which  land 
is  situated  we  must  look  for  the  rules  which  govern  its  alien- 
ation and  transfer,  and  for  the  effect  and  construction  of  con- 
veyances. MeGoon  v.  Scales,  9  Wal.  23;  Bethdl  v.  BetheU, 
64  Ind.  428. 

No  law  of  Kansas  was  proved,  and  in  the  absence  of  such 

•  * 

proof  the  court  will  presume  that  the  common  law  prevails 
in  that  State.  Orake  v.  Crake,  18  Ind.  156;  *9mi7A  v.  The 
Munde  Nafl  Bank,  29  Ind.  158. 

The  deed  in  question,  under  the  common  law,  does  not  con- 
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vey  an  estate  of  inheritance,  but  an  estate  for  life  merely,  as 
it  is  without  words  of  limitation.  Nicholson  v.  Caress,  46 
Ind.  479. 

It  was,  therefore,  not  sufficient  to  reinvest  the  appellant 
with  the  title  which  his  deed  had  conveyed. 

The  appellee  insists  that  the  deed  read  in  evidence  sup- 
ported the  averment  of  his  pleading,  and  in  such  case  it  can 
not  be  insisted  that  the  evidence  was  insufficient,  but  the  ques- 
tion must  be  as  to  the  sufficiency  of  the  pleading.  We  think 
otherwise,  but,  however  this  may  be,  the  averment  in  the  sev- 
eral paragraphs  was,  that  the  deed  tendered  conveyed  all  the 
title  received  from  the  appellant.  It  is  true  that  a  copy  of 
the  deed  tendered  accompanied  the  pleading,  but  this  copy 
was  not  a  proper  exhibit  and  could  not  limit  the  scope  of  the 
averment.  WcUkins  v.  Brunt,  53  Ind.  208 ;  Wilkinson  v.  The 
(My  of  Penh,  61  Ind.  1. 

It  is  next  insisted  that  the  defect  in  the  deed  was  waived 
by  a  failure  to  make  the  objection  when  it  was  tendered.  We 
do  not  think  there  was  a  waiver,  if  indeed  there  could  be, 
when  such  a  deed  is  refused.  In  this  case,  the  appellant  was 
absent,  and  the  deed  was  tendered  to  a  couple  of  persons  as 
the  agents  of  appellant,  each  of  whom  declined  to  accept  it, 
upon  the  ground  that  he  had  no  authority  to  do  so.  Under 
these  circumstances,  there  was  no  waiver. 

It  is  also  insisted  that  the  law  of  Kansas  is  the  same  as  the 
law  of  this  State,  and,  since  the  jury  found  the  fact  in  accord- 
ance with  the  law,  the  verdict  should  not  be  disturbed.  In 
support  of  this  position  an  extract  from  Hale  v.  The  New  Jer- 
sey, etc..  Go.,  16  Conn.  539,  is  cited.  That  case  was  decided 
under  a  statute  which  required  the  court  to  take  judicial  notice 
of  the  laws  of  a  sister  State,  and  therefore  is  no  authority  where 
such  a  statute  does  not  exist.  The  statute  law  of  a  sister  State 
is  a  fact  that  must  be  proved  like  any  other  fact,  and  in  the  ab- 
sence of  such  proof  this  court  presumes  that  the  common  law 
is  in  force  in  such  State.     Patterson  v.  Carrell,  60  Ind.  128. 

Finally,  it  is  insisted  that  the  omission  to  prove  the  law  of 
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Kansas  does  not  affect  the  substantial .  rig^hts  of  the  parties, 
and,  therefore,  the  judgment  should  not  be  reversed.  This 
depends  upon  the  law  of  Kansas.  If  it  is  as  the  appellee 
claims,  then  the  judgment  is  right;  if  otherwise,  it  is  wrong. 
We  can  not  take  judicial  notice  of  the  law,  and  as  it  was  not 
proved,  we  can  not  say  that  the  judgment  was  right.  We 
think,  upon  the  evidence,  it  was  wrong. 

For  the  error  in  overruling  the  motion  for  a  new  trial,  the 
judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  costs  of  appellant,  with  instructions  to  grant  a 
new  trial. 


No.  7667. 

Marshall  et  al.  v.  Stewart. 

PABTmON. — Pleading. — Title. — Chattel  Mortgage. — An  answer  to  a  complaint 
for  partition  of  real  estate,  alleging  that  the  plaintiff  claims  title  through 
a  slierifi'a  sale  on  a  decree  foreclosing  a  chattel  mortgage  executed  bj 
the  defendant,  who,  at  the  execution  of  the  mortgage,  had  no  title,  but 
afterward  purchased  and  received  a  conveyance  from  a  third  person,  is 
bad  on  demurrer. 

Same. — Judgment. — Collateral  Attack. — Sheriff's  Sale. — A  judgment,  under 
which  the  plaintiff  in  partition  acquired  his  title  at  sheriff's  sale,  can 
not  be  questioned  for  mere  error,  by  answer  in  the  suit  for  partition. 

Same. — Evidence. — The  record  of  a  judgment  of  foreclosure,  under  which 
the  plaintiffin  partition  claims  title  by  virtue  of  a  sheriff's  sale,  is  proper 
evidence  for  the  plaintiff,  and  if,  by  such  judgment,  it  has  been  adjudged 
that  the  property  was  real  estate,  it  is  conclusive  on  that  question. 

PuBADiNO. — An  answer  to  a  complaint  in  two  paragraphs,  which  is  not  suf- 
ficient as  to  both,  is  bad  on  demurrer. 

Practice. — Admisgion  oJEmdenee. — Harmless  Error. — The  admission  of  im- 
material evidence,  under  circumstances  which  can  do  no  harm,  as  when 
the  fact  upon  which  it  bears  is  otherwise  conclusively  proved,  is  not 
available  error. 
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BviDENCE. — SaU. — Decree, — ReoordL — When  one  affirms  the  validitj  of  a 
sale  upon  a  decree  against  him,  and  thereby  secures  a  gain  to  himaelf 
and  a  loss  to  his  adversary,  and  this  appears  by  the  record  of  another 
suit,  that  record  is  evidence  against  him  in  a  subsequent  suit  in  which 
he  seeks  to  deny  the  validity  of  the  sale. 

MoRTOAGE.— it«patrs  hy  Mortgagee  after  SaU^^A  mortgagee  in  possession  after 
sale  on  foreclosure  is  not  entitled  to  compensation  for  repairs  and  im- 
provements. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  X.  T.  Michener,  for  appellants. 
B.  F.  Love,  C.  Eming  and  /.  K.  Ewing,  for  appellee. 

Elliott,  C.  J. — The  appellee's  complaint  is  for  the  partition 
of  real  estate. 

The  appellant  Jasper  N.  Marshall  filed  a  separate  answer 
in  two  paragraphs,  in  both  of  which  it  is  alleged  that  the  plain- 
tiff claims  title,  through  a  sheriff's  sale  made  on  a  decree  fore- 
closing a  chattel  mortgage,  executed  by  the  appellants;  that, 
at  the  time  the  chattel  mortgage  was  executed,  he  had  no  in- 
terest therein,  nor  had  he  any  interest  in  the  real  estate  de- 
scribed in  the  complaint;  but  that  he  afterwards  purchased  it, 
and  received  a  deed  from  Andrew  Jarrell.  The  second  par- 
agraph of  the  answer  of  Susan  D.  Marshall  is,  substantially, 
the  same  as  that  of  her  husband  and  co^appellant.  The  first 
is  somewhat  different,  and  we  pass  it  for  the  present. 

We  think  these  answers  are  bad.  The  appellee's  first  par- 
agraph of  complaint  avers  that  he  is  the  owner  of  an  undi- 
vided interest  in  fee  simple  of  the  real  estate  in  controvert, 
and  there  is  no  denial  of  this  allegation,  nor  is  it  in  any  way 
avoided.  It  may  be  true,  as  the  answer  alleges,  that  the  ap- 
pellee claims  some  title  through  a  decree  foreclosing  a  chattel 
mortgage,  and  yet  true  that  he  has  a  fee  simple  title  indepen- 
dently of  that  acquired  at  the  sheriff's  sale.  It  may  be  trae, 
and  this  is  the  fair  inference  from  the  answers,  that  the  decree 
authorized  the  sale  of  the  real  estate ;  that  the  sheriff  sold  it 
according  to  law,  and  if  so  the  appellee  would  take  title  even 
though  the  decree  might  have  be^n  erroneous.     A  sale  under 
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an  erroneous  decree  may  vest  title.  The  question  whether  the 
judgment  was  or  was  not  erroneous  can  not  be  litigated  in  a 
collateral  proceeding,  such  as  the  present  action.  The  pre- 
sumption is  that  the  court  rendered  the  proper  judgment,  and 
that  the  sheriff  proceeded  in  accordance  with  law.  2  Jones 
Mortgages,  section  1587. 

It  is  a  familiar  rule  of  pleading,  that  an  answer  must  re- 
spond to  so  much  of  the  complaint  as  it  professes  to  do,  and 
it  was,  therefore,  necessary  for  the  appellants  to  make  their 
answers  sufficient  as  to  both  paragraphs  of  appellee's  com* 
plaint,  for  they  are  addressed  to  both. 

So  far  as  the  answers  undertake  to  deny  that  the  appellants 
had  title  when  the  mortgage  was  executed  or  the  judgment 
rendered,  they  are  clearly  bad.  Neither  in  the  character  of 
mortgagors,  nor  in  that  of  judgment  defendants,  have  the  ap- 
pellants any  right  to  deny  their  own  title.  Joyce  v.  The  First 
National  Bank,  etc.,  62  Ind.  188;  Turner  v.  First  Nat.  Bank, 
€tc.y  78  Ind.  19.  The  law  upon  this  subject  is  thus  laid  down 
by  a  recent  writer :  "  In  ejectment  by  the  purchaser  under  a 
mortgage  foreclosure,  the  mortgagor  is  estopped  from  deny- 
ing his  own  title  at  the  date  of  the  mortgage,  and  is  also  es- 
topped from  setting  up  an  outstanding  title  to  the  premises 
in  a  third  person."     Rorer  Judicial  Sales,  2d  ed.,  section  464. 

After-acquired  title  enures  to  the  ]t>enefit  of  the  mortgagee. 
This  is  the  general  rule,  and  as  the  answers  show  no  facts, 
taking  this  case  out  of  the  operation  of  the  rule,  it  must  pre- 
vail. We  do  not  mean  to  declare  that  this  rule  always  ob- 
tains, but  we  do  declare  that  a  mortgagor  who  seeks  to  defeat 
the  right  of  his  mortgagee  must  show  a  prima  facie  case  en- 
titling hipi  to  relief.  We  have  in  our  own  reports  several 
cases  strongly  illustrating  this  rule,  for  it  has  been  held  that 
where  a  married  woman  joins  with  her  husband  in  executing 
a  mortgage  upon  his  property,  it  becomes,  upon  tfte  death  of 
the  husband,  a  lien  on  the  vested  right  of  the  wife,  because  the 
after-acquired  right  enures  to  the  benefit  of  the  mortgagee. 
Graves  v.  Braden,  62  Ind.  93 ;  Hoadhy  v.  Hadley,  48  Ind.  452. 
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We  need  not  consider  the  replies  to  these  answers^  for  it  is 
immaterial  whether  they  were  good  or  bad,  for  the  reason  that 
the  answers  are  bad^  and  a  bad  reply  is  good  enough  for  a  bad 
answer. 

The  first  paragraph  of  Susan  Marshall's  answer  contains  sub- 
stantially the  same  allegations  as  those  of  the  answers  already 
considered,  but  contains  the  additional  allegations  that  the 
property  is  real  estate ;  that  the  mortgage  on  which  the  decree 
is  based  was  executed  on  personal  property ;  that  the  real  es- 
tate is  situated  in  Liberty  township,  Shelby  county ;  that  the 
property  was  sold  by  the  sheriff  at  the  door  of  the  court-house 
in  the  town  of  Shelbyville  and  township  of  Addison,  and 
that  the  property  was  not  present  at  the  sale.  We  regard  this 
answer  as  subject  to  the  same  objections  as  those  which  have 
prevailed  against  the  others  already  disposed  of.  It  is  con- 
fessed that  there  was  a  decree  and  sale,  and  there  is  nothing 
even  to  show  that  the  judgment  was  not  a  proper  one,  much 
less  to  show  that  it  was  rendered  without  jurisdiction.  We 
can  not  say,  from  the  mere  general  statement  that  the  decree 
was  rendered  upon  a  chattel  mortgage,  that  it  was  erroneous, 
but  if  we  could  it  would  avail  the  appellant  nothing  in  this 
collateral  attack.  The  judgment  of  the  court  is  conclusive, 
and  there  is  nothing  to  show  that  this  decree  did  not  affix  to 
the  property  the  character  of  realty.  It  is  not  alleged  that 
the  court  decreed  the  property  to  be  personalty ;  on  the  con- 
trary the  plain  inference  is  that  it  decreed  the  property  to  be 
real  estate.  Whether  rightly  or  wrongly  adjudged  real  estate 
we  can  not  here  enquire,  for  that  question  is  one  to  be  con- 
tested upon  appeal  or  in  some  other  direct  attack. 

The  allegation  is  that  "  the  mortgage  was  a  chattel  mort- 
gage and  executed  upon  the  mill  as  a  chattel  and  not  as  real 
estate,'^  and  this  is  by  no  means  sufficient  to  entitle  us  to  look 
behind  the  decree.  The  question  is  not  whether  the  mill  was 
or  was  not  real  property,  but  what  did  the  decree  of  the  court 
adjudge  it  to  be  ?  The  appellants  can  not  avoid  the  sale  by 
alleging  that  the  property  was  in  fact  personal ;  they  most 
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show  that  the  decree  adjudged  it  to  be  such.  We  are  not  in 
this  collateral  way  to  search  for  and  ascertain  (he  character  of 
the  property,  for  to  us  the  judgment  of  the  court  decreeing 
the  foreclosure  is  conclusive. 

We  arc  not  informed  by  the  answer  what  the  decree  was, 
but,  when  considered  in  connection  with  the  undenied  allega- 
tions of  the  complaint,  it  is  plain  that  the  property  was  de- 
creed to  be  real  estate.  The  second  paragraph  of  the  com- 
plaint alleges  that  the  appellee  is  the  owner  in  fee  of  an 
undivided  one-half  of  the  property ;  that  he  acquired  title  by 
virtue  of  a  sale  made  by  the  sheriff  u|)on  a  decree  rendered 
by  the  Shelby  Circuit  Court ;  that  at  the  time  of  the  sale  he 
received  a  certificate,  and  one  year  thereafter  a  deed.  With- 
out some  facts  showing  affirmatively  that  the  sheriff  violated 
his  duty,  disobeyed  the  decree  which  was  his  warrant  to  sell, 
and  sold  personal  property  as  real  estate,  we  must  presume 
that  he  did  his  duty,  obeyed  the  decree,  and  sold  the  property 
as  real  estate  because  the  decree  so  adjudged. 

This  answer  is  bad  and  we  need  not  examine  the  replies. 

On  the  trial  of  the  cause  the  appellee  introduced  in  evi- 
dence the  record  in  the  action  in  which  the  decree  was  ren- 
dered upon  which  the  sale  was  made  through  which  appellants 
claim  title. 

The  judgment  was  a  proper  link  in  the  appellee's  evidence, 
for,  where  one  claims  title  through  a  sale  upon  execution,  he 
should  show  the  judgment  on  which  the  writ  issued.  Unless 
there  is  something  in  the  record  itself  showing  it  not  to  have 
been  admissible,  we  must  sustain  the  action  of  the  court  rul- 
ing it  competent. 

The  contention  is  that  the  record,  upon  its  &ce,  shows 
that  the  property  was  personal  and  not  real,  and  that,  there- 
fore, it  was  not  competent  evidence  to  prove  title  to  real  estate. 
If  it  were  true  that  the  judgment  declares  the  property  to  be 
personalty,  there  would  be  much  force  in  this  position.  We 
do  not  understand  the  decree  to  so  declare.  The  description 
Vol.  80.— 13 
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of  the  property  given  in  the  decree,  and  the  language  used^ 
the  directions  as  to  sale,  and  the  like,  very  clearly  show  that 
the  property  was  treated  as  realty,  and  not  as  a  chattel.  Where 
a  decree,  pronounced  by  a  court  having  jurisdiction,  adjudges 
mortgaged  property  to  be  real  estate,  a  mortgagor,  who  is  a 
party  to  the  action  wherein  the  decree  is  rendered,  can  not,  in 
an  action  to  recover  possession  under  a  sale  made  upon  the  de- 
cree, be  heard  to  aver  that  the  property  covered  by  the  mort- 
gage was  personalty. 

The  position  of  the  appellants  is,  that  the  mortgage,  which 
was  the  foundation  of  the  foreclosure  suit,  shows  upon  its 
lace  that  it  was  not  land,  but  a  chattel,  that  was  mortgaged. 
We  can  not  consider  this  question  without  disregarding  the 
judgment  of  the  court.  Between  us  and  that  question  is  the 
judgment,  which  is  in  full  force.  It  is  not  for  us  to  consider, 
in  this  collateral  proceeding,  whether  it  was  right  or  wrong 
to  hold  the  mortgage  to  be  upon  real  property.  Our  duty 
ends  with  determining  that  there.is  a  judgment  establishing  the 
iact  that  the  property  was  land. 

Where  it  becomes  necessary  to  the  decision  of  a  case  to  con- 
strue a  written  instrument,  the  construction  adopted  is  con- 
clusive until  the  judgment  is  reversed  or  set  aside.  In  de- 
creeing the  foreclosure  of  a  mortgage,  the  court  necessarily 
decides  upon  the  character  of  the  property  mortgaged,  and  its 
decree  becomes  the  warrant  of  the  sheriff  to  sell.  The  de- 
cree is  as  conclusive  upon  tlic  question  of  the  kind  of  prop- 
erty covered  by  the  mortgage,  as  upon  any  other  question  in 
the  cause.  It  is  even  conclusive  as  to  the  location  and  iden- 
tity of  the  property  ordered  to  be  sold. 

We  can  not  see  that  the  appellants  were  prejudiced  by  the 
admission  of  testimony  as  to  the  location  and  general  descrip- 
tion of  the  construction  of  the  mill  and  appurtenances.  If 
it  was  immaterial,  as  appellants  say,  it  could  have  done  no 
harm.  The  record  evidence  entitled  the  appellee  to  a  recov- 
ery, and  the  introduction  of  incompetent  evidence  could  not 
have  overthrown  or  impaired  this  right. 
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A  transcript  of  the  record  of  the  proceedings  in  an  action, 
brought  by  the  appellee  against  the  appellant  Jasper  N.  Mar- 
shall, was  permitted  to  go  in  evidence.  This  record  shows 
that  the  appellant  relied  upon  the  sale  which  he  now  seeks  to 
avoid  as  a  defence  to  that  action,  and  made  it  available  to  such 
an  extent  as  to  reduce  the  appellee's  claim  in  a  very  consider- 
able amount.  We  look  upon  this  evidence  as  entirely  com- 
petent, for  it  shows  that  the  appellant  aflBrmed,  in  a  very  em- 
phatic manner,  the  validity  of  the  very  sale  and  judgment  which 
he  now  assails.  Where  one  affirms  the  validity  of  a  sale  made 
upon  a  decree  entered  against  him,  and  by  doing  so  secures  a 
substantial  benefit  to  himself  and  causes  an  actual  loss  to  his 
adversary,  it  is  evidence  against  him  when,  at  a  subsequent 
time,  he  attempts  to  overthrow  the  sale. 

We  are  not  embarrassed  with  any  question  as  to  what  would 
have  been  the  effect  of  admitting  this  evidence  against  Susan 
Marshall,  for  the  court  refused  to  admit  it  as  against  her,  and 
allowed  it  to  go  against  her  husband  alone. 

*  The  court  did  not  allow  the  appellant  anything  for  repairs 
or  improvements,  nor  the  appellee  anything  for  rent.  We  are 
satisfied  that  the  appellant,  at  least,  has  no  just  cause  of  com- 
plaint. A  mortgagor  in  possession  is  not  entitled,  as  against 
his  mortgagee,  to  compensation  for  repairs  or  improvements. 
Nor  is  an  execution  defendant  entitled  to  compensation  for  re- 
pairs or  improvements  made  during  the  year  allowed  for  re- 
demption.    Wharton  v.  Moore,  37  Am.  R.  627. 

Judgment  affirmed. 


No.  8994. 

Stockman,  Treasurer,  v.  Robbins. 

Taxation. — Special  Assessmenis. — Omitted  Property. — Under  the  assessment 
law  of  December  21st,  1872,  and  its  subsequent  amendments,  the  general 
duty  of  listing  and  assessing  property,  for  the  purposes  of  taxation,  was 
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conferred  upon  the  township  assessor ;  but  provisions  were  made,  in  sev- 
eral sections  of  the  law,  for  the  special  assessment  of  omitted  property, 
either  by  the  treasurer  or  auditor  of  the  county,  or  by  the  proper  town- 
ship assessor. 
8am E. — Under  that  law  and  its  amendments,  however,  no  special  assess- 
ment of  omitted  property  was  authorized  to  be  made  for  past  years,  but 
only  for  the  current  year ;  and  such  special  assessments,  when  made  for 
the  current  year,  were  absolutely  barred  if  not  returned  to  the  county 
treasurer  on  or  before  the  1st  day  of  March,  in  the  succeeding  year,  un- 
less such  return  had  been  prevented  by  injunction  or  order  of  court 

From  the  Decatur  Circuit  Court. 

W,  B.  WilsoTiy  for  appellant. 

C,  Ewing,  J.  K.  Ewing,  /.  D.  Miller  and  F,  E.  Gavin,  for 
appellees. 

HoWK,  J. — In  this  case,  the  appellee  as  plaintiff  filed  his 
complaint,  in  two  paragraphs,  to  perpetually  enjoin  the  ap- 
pellant, as  the  treasurer  of  Decatur  county,  from  the  collec- 
tion of  certain  taxes  specially  assessed  against  him  by  the 
auditor  of  said  county.  The  appellant's  demurrers  to  each 
of  these  paragraphs  of  complaint,  for  the  alleged  insufficiency 
of  the  facts  therein  to  constitute  a  cause  of  action,  were  over- 
ruled by  the  court,  and  to  each  of  these  rulings  he  excepted. 
The  appellant  failed  and  refused  to  answxT  further  to  either 
paragraph  of  appellee's  complaint;  and  thereupon  the  court, 
by  its  judgment,  perpetually  enjoined  the  appellant,  and  all 
persons  afctlng  for  him,  from  collecting  or  attempting  to  col- 
lect the  special  or  supplemental  assessment  of  taxes,  men- 
tioned in  appellee's  complaint,  as  prayed  for  therein.  The 
appellant  excepted  to  and  appealed  from  the  judgment  of  the 
circuit  court,  and  has  here  assigned  as  errors  the  overruling  of 
his  demurrers  to  each  paragraph  of  appellee's  complaint,  and 
the  rendition  of  judgment  against  him  for  the  appellee. 

In  the  first  paragraph  of  his  complaint,  the  appellee  alleged 
in  substance,  that  he  was,  and  for  ten  years  last  past  had  been, 
a  resident  citizen  and  taxpayer  of  Washington  township,  in 
Decatur  county,  Indiana ;  that  the  appellant  was,  and  for  three 
years  last  past  had  been,  the  treasurer  of  said  county ;  that 
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the  appellee  was  duly  assessed  for  taxation  in  said  county,  for 
the  years  from  1873  to  1879  inclusive,  and  he  has  paid  all  the 
taxes  so  assessed  against  him,  as  the  same  matured,  except  the 
last  half  of  the  tax  of  1879,  which  he  was  ready  and  willing 
to  pay  and  would  pay  within  the  time  allowed  by  law;  that 

on  the  day  of  July,  1879,  the  auditor  of  said  county 

made  a  special  assessment  against  the  appellee,  for  each  of 
the  years  from  1873  to  1878  inclusive,  and  on  the  same  day 
placed  the  same  as  a  special  assessment,  in  the  form  of  a  supple- 
ment, on  the  tax-duplicate  of  said  county  for  the  year  1878, 
then  and  since  in  the  hands  of  the  appellant,  as  such  treas- 
arer ;  that  the  appellant  claimed  that  said  special  assessment 
was,  and  had  been  since  the  same  was  so  placed  on  the  tax- 
duplicate,  delinquent  and  constituted  a  valid  and  subsisting 
lien  on  the  appellee's  real  and  personal  property  situate  in 
said  county ;  that  the  ap}x41ant,  as  such  treasurer,  had  levied 
upon  one  horse  and  one  buggy,  the  property  of  the  appellee, 
and  would  advertise  the  same  for  sale  on  said  taxes,  and  would 
levy  on  a  large  amount  of  other  property  of  the  appellee,  un- 
less restrained  by  the  court,  to  pay  said  special  assessment^ 
before  notice  could  be  given  of  the  appellee's  application  for 
an  injunction.  The  appellee  further  said,  that  the  property 
both  re^  and  personal,  given  in  by  him  for  taxation,  and 
listed  and  assessed  against  him  for  the  years  1877,  1878  and 
1879,  was  a  full,  true  and  complete  statement  of  all  the  items 
of  money,  credits,  stocks  and  other  personal  property,  as  set 
forth  in  the  schedule  contained  in  section  49  of  the  act  of 
December  21st,  1872,  "  to  provide  for  a  uniform  assessment  of 
property,  and  for  the  collection  and  return  of  taxes  thereon,'* 
held  by  him  on  the  1st  day  of  April  for  each  of  said  years; 
that  the  appellee  was  informed  and  believed,  that  no  supple- 
mental or  special  assessment  for  taxation  could  be  returned 
against  him  for  any  year  or  years  prior  to  1877;  that  each 
of  the  tax-duplicates  and  delinquent  lists,  for  each  of  the 
years  from  1873  to  1879,  was  made  and  returned  by  the  au- 
ditor to  the  treasurer,  at  the  times  and  as  required  by  law. 
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Wherefore  the  appellee  said  that  the  said  special  assessment 
was  erroneous  and  wrongful ;  and  he  asked  the  court  for  an 
order  vacating  the  said  levy,  and  for  a  temporary  order  re- 
straining the  appellant  from  advertising  and  selling  his  prop- 
erty on  account  of  said  assessment ;  that  upon  the  final  hear- 
ing of  this  cause  the  said  special  assessment  might  be  declared 
invalid,  and  that  the  appellee's  title  to  his  real  and  personal 
property  might  be  quieted  as  against  such  special  assessment; 
and  that  the  appellant,  and  all  persons  acting  under  him, 
might  be  perpetually  enjoined  from  collecting  or  attempting 
to  collect  such  special  assessment,  and  for  all  proper  relief. 

Under  the  assessment  law  of  December  21st,  1872,  and  its 
subsequent  amendments,  the  general  duty  of  listing  and  as- 
sessing the  property,  real  and  personal,  subject  to  taxation, 
for  the  purposes  of  taxation,  was  conferred  upon  and  confided 
to  the  county  assessor  of  each  county,  prior  to  February  11th, 
1875,  and  since  that  date,  to  the  township  assessor  of  each 
township,  in  every  county  of  the  State.     In  the  original  act 
of  December  21st,  1872,  there  are  provisions  for  the  special 
assessment  of  omitted  property,  in  section  94  by  the  county 
treasurer,  in  section  146  by  the  county  auditor,  and  in  section 
260  by  the  proper  assessor,  and  these  provisions  have  not  been 
amended  or  repealed  during  the  time  covered  by  tl\e  allega- 
tions of  appellee's  complaint.    In  Vogel  v.  Vogler,  78  Ind.  353, 
in  the  opinion  of  the  court,  Niblack,  J.,  said :  "  The  assess-* 
ment  of  property  omitted  from  taxation  constitutes  a  special 
and  an  exceptional  assessment,  and,  according  to  the  law  in 
force  in  January,  1879,  might  have  been  made  either  by  the 
assessor,  auditor  or  treasurer  of  the  proper  county,  depend- 
ing upon  the  circumstances  creating  an  emergency  for  such 
an  assessment.*'  * 

In  the  case  at  bar,  as  shown  by  the  averments  of  appellee's 
complaint,  the  special  assessment  was  made  by  the  auditor  of 
Decatur  county.  In  section  146,  under  which  alone  the  audi- 
tor was  authorized  to  make  such  assessment,  it  is  provided  as 
follows : 
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"  Sec.  146.  The  county  auditor^  if  he  shall  have  reason  to 
believe,  or  be  informed,  that  any  person  has  given  to  the  as- 
sessor a  false  or  incorrect  statement  of  his  personal  property, 
moneys,  rights,  credits,  efiFects  or  stocks,  or  that  the  assessor 
has  not  returned  the  full  value  of  any  such  assessables,  re- 
quired to  be  listed  in  the  township,  or  has  omitted  and  made 
an  erroneous  return  of  any  such  assessables,  shall  proceed,  at 
any  time  before  the  final  settlement  with  the  county  treasurer^ 
to  correct  the  duplicate  and  to  charge  such  person  with  the 
proper  amount  of  taxes  thereon ;  to  enable  him  to  do  which, 
he  shall  be  invested  with  all  the  powers  conferred  on  assessors 
by  this  act ;  and  it  shall  be  the  duty  of  the  auditor  in  all  such 
cases,  before  making  the  entry  upon  the  duplicate,  to  notify 
such  person,  that  he  may  have  an  opportunity  of  showing  that 
his  statement,  or  the  return  of  the  assessor,  was  correct ;  and 
the  county  auditor  shall,  in  all  cases,  file  in  his  office  a  state- 
ment of  the  facts  or  evidence,  upon  which  he  made  such  cor- 
rection ;  but  he  shall  in  no  case  reduce  the  amount  returned 
by  the  assessor  without  the  written  assent  of  the  auditor  of 
State,  given  on  the  statement  of  facts  submitted  by  the  county 
auditor.^'     1  R.  S.  1876,  p.  110. 

From  the  phraseology  and  grammatical  construction  of  this 
section,  it  is  clear  that,  standing  alone  and  without  reference 
to  its  context,  this  section  would  not  and  did  not  authorize 
the  auditor  of  the  county  to  correct  the  assessment  of  any  tax- 
payer, except  for  the  current  year.  This  was  the  construction 
placed  upon  the  section  itself  by  this  court,  in  the  case  of  The 
State,  ex  rel.  Ferguson,  v.  Howard,  post,  p.  466,  wherein 
Commissioner  Best  prepared  the  opinion  of  the  court.  We 
are  of  the  opinion,  however,  that  the  provisions  of  section  263, 
of  the  aforesaid  act  of  December  21st,  1872,  were  and  are 
equally  applicable  to  all  special  assessments,  authorized  by 
the  act,  whether  the  same  may  be  made  by  the  proper  assessor, 
or  the  auditor  or  the  treasurer  of  the  proper  county.  This 
section  263  reads  as  follows . 

"  When  any  such  special  assessment  is  not  returned  to  the 
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county  treasurer,  on  or  before  the  first  day  of  March  next  after 
it  is  due,  the  same  may  be  returned  on  or  before  the  first  day 
of  March  in  the  succeeding  year ;  and,  if  not  then  returned^ 
it  shall  be  considered  barred,  unless  return  is  prevented  by 
an  injunction  or  order  of  court;  and  the  time  such  return  is 
thus  prevented  shall  be  excluded  from  the  computation  of 
such  time."     1  R.  S.  1876,  p.  131. 

It  will  be  observed,  that  this  section  of  the  statute  in  no 
manner  enlarges  the  powers  of  the  auditor^  in  regard  to  the 
time  of  making  the  special  assessment,  but  merely  provides 
for  the  return  of  the  assessment,  "  on  or  before  the  first  day 
of  March  in  the  succeeding  year,"  and  that,  "  if  not  then  re- 
turned, it  shall  be  considered  barred,  unless  return  is  pre- 
vented by  an  injunction  or  order  of  court."  We  are  of  the 
opinion,  therefore,  that  the  county  auditor  had  no  power  what- 
ever, under  the  statute,  to  make  special  assessments  for  ante- 
cedent or  past  years,  but  that,  in  this  particular,  his  power  ta 
make  such  assessments  was  clearly  limited  to  the  current  year* 
In  the  case  at  bar,  it  appears  from  the  facts  stated  in  appel- 
lee's complaint,  and  conceded  to  be  true  by  the  appellant's 
demurrer,  that  the  special  assessment  against  the  appellee^ 
which  is  the  subject  of  this  action,  was  made  in  July,  1879^ 
by  the  county  auditor,  not  for  the  then  current  year,  but 
wholly  for  the  antecedent  or  past  years,  "from  1873  to  1878 
inclusive."  It  follows,  from  what  we  have  said,  that  this 
special  assessment,  thus  made,  was  unauthorized  by  the  stat- 
ute, inoperative  and  void.  The  court  did  not  err,  therefore^ 
in  overruling  the  appellant's  demurrer  to  the  first  paragraph 
of  the  complaint. 

The  second  paragraph  of  the  complaint  contains  substan- 
tially the  same  allegations  of  fact  as  the  first  paragraph,  with 
some  additional  averments.  It  is  clear,  therefore,  that,  with- 
out reference  to  the  additional  averments,  the  second  para- 
graph of  the  complaint  stated  facts  sufficient  to  withstand  the 
appellant's  demurrer  thereto.  It  is  said  in  appellee's  brief, 
that  these  additional  averments  were  intended  to  present  for 
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decision  the  same  question  which  had  been  decided  in  his 
favor,  in  Mailer  v.  Campbell,  71  Ind.  512.  But  we  do  not 
consider  this  question  in  the  case  at  bar. 

We  have  found  no  error  in  the  record  of  this  cause. 

.The  judgment  is  affirmed,  at  appellant's  costs. 


No.  9110. 

Knight  v.  Lee. 

Slakder. — Privileged  Chmmunic€Uion8. — Statements,  made  on  application 
by  one  not  a  member  of  the  church  to  a  committeeman  of  a  church  who 
is  investigating  rumors  against  a  member,  are  not  privileged  under  the 
statute,  B.  S.  1881,  sec.  497. 

8am£. —  Witness, — Evidence. — HarmUss  Error, — Evidence  for  the  plaintiff 
having  been  given,  that,  at  a  certain  time  and  place,  the  defendant  said 
of  the  plaintiff,  "  She  is  nothing  but  a  whore,"  the  defendant  asked  a 
witness  who  was  present,  "  Did  the  defendant  speak  these  words,  ^She  is 
nothing  but  a  whore? '  "  also, "  What  was  said  about  the  plaintiff  being  a 
whore?  "  These  questions  were  excluded  as  leading,  and  the  court  then 
asked,  '^  Was  any  thing  said  about  the  character  of  the  plaintiff  for  chastity 
and  virtue,  and  if  so  state  what  was  said  ?  "  To  which  the  witness  answered 
that  he  did  not  recollect  of  anything  being  said  about  her  character. 

Held,  that  the  excluded  questions  were  not  leading,  and  should  have  been 
allowed ;  but  that  the  error  was  cured  by  the  subsequent  question  and 
answer. 

Same. — Evidenee. — It  appeared  for  the  defence  that  the  plaintiff's  visitg 
to  his  house  after  he  became  a  widower  were  so  frequent  as  to  cause  criti- 
cism, and,  to  rebut  this,  it  was  not  error  for  the  court,  over  the  defend- 
ant's objection,  to  permit  proof  of  a  request  by  his  deceased  wife,  just 
before  her  death,  the  defendant  not  being  present,  that  the  plaintiff 
should  fix  her  clothing  and  dress  her  after  death. 

Same. — Damages. — Damages  in  the  sum  of  $1 ,000  for  words  charging  whore- 
dom upon  a  female  can  not  be  regarded  as  so  excessive  as  to  call  for  a 
new  trial. 

New  Trial. — Emdetux. — Pi'oclice. — ^Though  it  seem  to  the  Supreme  Court,, 
with  the  record  only  before  it,  that  a  new  trial  shotildhave  been  granted 
on  the  evidence,  yet  it  will  not  reverse  the  judgment  if  there  be  evidence 
fairly  tending  to  support  the  verdict. 

From  the  Washington  Circuit  Court. 
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-D.  M.  Alspaugh,  J.  O.  Lawler  and  M,  B,  Williams^  for  ap- 
pellant. 

S.  B.  Voyles,  H.  Morris  and  IL  Heffren,  for  appellee. 

Niblick,  J. — Suit  by  Mattie  Lee  against  Andrew  Knight 
for  slander. 

The  complaint  was  in  one  paragraph  and  charged  the  speak- 
ing and  publishing  of  several  sets  of  words  imputing  whore- 
dom to  the  plaintiff. 

The  defendant  answered  in  four  paragraphs : 

First.  In  general  denial. 

The  second  and  third  in  justification,  and  the  fourth  in 
mitigation  of  the  damages. 

Issue;  trial  by  a  jury;  verdict  for  the  plaintiff,  assessing 
her  damages  at  one  thousand  dollars ;  motion  for  a  new  trial 
overruled  and  judgment  on  the  verdict. 

Complaint  is  made  only  of  the  overruling  of  the  motion 
for  a  new  trial. 

At  the  trial,  one  Collin  McKinney,  a  witness  for  the  plain- 
tiff, testified  that  in  a  conversation  held  between  him  and  the 
defendant  and  one  James  Kemp,  at  the  store  of  the  latter, 
late  in  the  winter  or  early  in  the  spring  of  the  year  1880,  con- 
cerning the  plaintiff,  the  defendant  said,  amongst  other  things^ 
"  She  (meaning  the  plaintiff)  is  nothing  but  a  whore." 

Robert  C.  Bryant,  also  a  witness  for  the  plaintiff,  testified 
that  in  June,  1880,  he  had  a  conversation  with  the  defendant 
about  the  plaintiff;  that  he  was  at  that  time  an  elder  in  the 
Christian  Church  and  also  a  deacon ;  that  he  was  not  the  pas- 
tor in  charge,  but  it  was  his  duty  to  look  up  the  evidence  to 
sustain  the  charges  which  were  then  pending  against  the  plain- 
tiff in  the  church ;  that  he  was  endeavoring  to  learn  from  the 
defendant  what  he  knew,  and  what  he  would  say  in  regard  to 
the  plaintiff^s  conduct  and  character ;  that  the  defendant  was 
not,  however,  a  member  of  his,  the  witness's,  church. 

The  defendant  thereupon  objected  to  the  witness  stating 
what  he,  the  defendant,  had  said  to  him  in  that  conversation 
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concerning  the  plaintiff^s  conduct  and  character,  on  the  ground 
that  what  the  defendant  said  on  the  occasion  was  a  confiden- 
tial communication,  in  the  nature  of  a  confession,  elicited  by  the 
witness,  in  the  course  of  discipline  enjoined  by  his  church.  But 
the  court  overruled  the  defendant's  objection,  and  j>ermitted 
the  witness  to  proceed,  and  to  state  that  the  defendant,  on  be- 
ing interrogated  on  the  subject,  said  he  did  not  know  anything 
against  the  plaintiff's  character;  that  he,  witness,  told  the  de- 
fendant at  the  time  that  there  was  some  complaint  against  the 
plaintiflf  by  members  of  the  church,  and  that  he  was  one  of  a 
committee  to  look  up  the  charges  and  make  an  investigation 
of  the  matters  complained  of. 

It  is  argued  here  that  the  witness,  Bryant,  was  not  allowed 
by  law  to  disclose  what  the  defendant  said  in  the  conversation 
testified  to  by  him ;  also,  that  the  testimony  of  Brj^ant  was  in- 
jurious to  the  defendant,  as  it  tended  to  place  him  in  the  atti- 
tude of  having  made  inconsistent  statements  concerning  the 
character  of  the  plaintiff,  and  that,  consequently,  the  court  erred 
in  permitting  Bryant  to  disclose  what  the  defendant  said  in 
that  conversation. 

The  act  of  March  15th,  1879,  which  was  in  force  at  the 
time  of  the  trial,  and  to  which  reference  is  made  in  the  argu- 
ment, provides  that  clergymen  shall  be  incompetent  to  testify 
concerning  confessions  made  to  them  in  course  of  discipline 
enjoined  by  their  church.     Acts  1879,  p.  245. 

We  are  unable  to  give  this  act  so  broad  a  construction  as  is 
contended  for  by  counsel,  and  do  not  think  it  supports  the  ob- 
jection urged  to  the  testimony  of  Bryant,  set  forth  as  above. 
In  the  first  place,  the  testimony  did  not  show  that  Bryant 
was  acting  in  the  capacity  of  a  clergyman  when  he  had  the 
conversation  with  the  defendant,  concerning  which  he  was  per- 
mitted to  testify.  In  the  next  place,  the  information  imparted 
by  the  defendant  to  Bryant  on  that  occasion  can  not  be  held  to 
have  been,  in  any  sense,  a  confession  within  the  meaning  of  the 
act  above  referred  to. 

The  confessions,  concerning  which  clergymen  are  incompe- 
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tent  to  testify,  are,  evidently,  such  as  are  penitential  in  their 
character,  or  as  are  made  to  clergymen  in  obedience  to  some 
supposed  religious  duty  or  obligation,  and  do  not  embrace 
communications  to  clergymen,  however  confidential,  when  not 
made  in  connection  with  or  in  discharge  of  some  such  sup- 
posed religious  duty  or  obligation ;  or  when  made  to  them 
while  in  the  discharge  of  duties  other  than  those  which  per- 
tain to  the  office  of  a  clergyman.  We  are,  therefore,  of  the 
opinion  that  the  court  did  not  err  in  permitting  Bryant  to 
testify,  as  he  did,  over  the  objection  of  the  defendant. 

James  Kemp,  a  witness  for  the  defendant,  testified  that  he  was 
present  at  the  time  referred  to  by  McKinney  in  his  testimony. 
The  defendant  thereupon  propounded  to  him  the  following 
question : 

"  State  if  in  the  conversation  at  your  book  store,  in  Salem, 
last  winter  or  spring,  among  Andrew  Knight,  Collin  McKin- 
ney and  yourself,  the  defendant  Knight  spoke  these  words : 
'She  (meaning  the  plaintiff)  is  nothing  but  a  whore.'" 

To  this  question  the  plaintiff  objected,  upon  the  ground  that 
it  was  a  leading  question,  and  the  court  sustained  the  objection. 

The  defendant  then  asked  the  witness  the  further  question : 

"What,  if  anything,  was  said  in  that  conversation  by  the 
defendant,  Andrew  Knight,  about  the  plaintiflFbeinga  whore  ?  ^ 

A  like  objection  was  sustained  to  that  question. 

The  court  then  asked  the  witness  a  question  as  follows : 

"  Was  anything  said  in  that  conversation  about  the  char- 
acter of  the  plaintiflF  for  chastity  and  virtue,  and  if  so  state 
what  was  said?" 

The  witness  answered :  "I  do  not  recollect  of  anything  be* 
ing  said  about  her  character." 

The  defendant  was  a  witness  in  his  own  behalf,  and,  amongst 
other  things,  made  a  statement  of  what  occurred  at  Kemp's 
store  at  the  time  indicated  by  McKinney  in  his  testimony. 
In  his  version  of  the  conversation  had  on  the  occasion,  no 
slanderous  words  were  referred  to  as  having  been  spoken  by 
him,  or  any  one  else,  in  relation  to  the  plaintiff.     A  question 
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precisely  similar  to  the  one  first  addressed  to  Kemp  was  pro- 
pounded to  him,  but  the  court,  in  like  manner,  refused  to 
permit  him  to  answer  it,  upon  the  ground  that  it  wad  a  leading 
question.  The  court  then  asked  him  the  same  question  it  had 
proposed  to  Kemp,  to  which  he  answered :  "  I  have  already 
stated  all  of  the  conversation  that  took  place  at  Kemp's  store 
so  far  as  I  remember ;  there  was  nothing  more  or  worse  said 
than  I  have  stated,  that  I  recollect." 

It  is  further  argued,  that  the  questions  excluded  by  the 
court  were  not  really  leading  questions,  and  that  for  that 
reason  the  coiirt  erred  in  refusing  to  permit  them  to  be  an- 
swered. 

We  are  inclined  to  the  opinion  that  these  excluded  ques- 
tions were  not,  strictly  speaking,  leading  questions,  and  that 
the  court  ought  not  to  have  excluded  them  on  that  ground ; 
but,  however  that  may  have  been,  we  think  the  error,  if  any, 
was  cured  by  the  questions  afterwards  asked,  and  the  answers 
thereto  elicited  by  the  court.  The  questions  asked  by  the 
court  covered  substantially  the  same  ground  that  was  em- 
braced in  the  questions  which  had  been  held  to  have  been  too 
leading.  As  to  what  are,  and  what  are  not,  leading  ques- 
tions, see  the  following  authorities :  1  Greenleaf  Evidence,  sec- 
tions 434,  435 ;  Potter  v.  Bissell,  3  Lansing,  205 ;  Snyder  v. 
Snyder,  50  Ind.  492;  Harvey  v.  Oabom,  55  Ind.  535;  De- 
Haven  v.  DeHaven,  77  Ind.  236. 

It  is  also  insisted  that  the  evidence  did  not  sustain  the 
verdict. 

Looking  at  the* evidence  as  we  find  it  in  the  record,  we  can 
not  resist  the  impression  that  the  court  below  might,  with 
great  propriety,  have  granted  a  new  trial  in  the  cause,  but 
that  court  had  the  witnesses  before  it,  an  opportunity  which 
is  not  afforded  us,  while  considering  the  evidence,  and  was 
hence  more  competent  to  determine  all  questions  affecting  the 
mere  weight  of  the  evidence  than  we  could  be  with  the  record 
only  before  us. 

There  was  evidence  fairly  tending  to  sustain  the  verdict. 
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We  can  not,  therefore,  say  that  the  court  below  ought  to  have 
granted  a  new  trial. 

The  judgment  is  aflSrmed,  with  costs. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — It  was  made  to  appear  at  the  trial  that  the 
appellant^s  first  wife  died  in  February,  1877,  and  that  at  that 
time  the  appellee  was  a  young  woman,  apparently  just  grown. 

The  appellant  testified  that  after  his  wife's  death  the  ap- 
pellee came  to  his  house  more  frequently  than  before,  and 
under  circumstances  sometimes  disagreeable  to  him,  and  often 
calculated  to  provoke  criticism  as  to  the  propriety  of  her  visits. 

Mrs.  Amanda  Lee,  the  mother  of  the  appellee,  and  intro- 
duced as  a  rebutting  witness  on  her  behalf,  testified  that  she 
was  acquainted  with  the  first  wife  of  the  appellant,  and  was 
present  at  the  time  of  her  death.  Counsel  for  the  appellee 
then  asked  the  witness  if  she  had  a  conversation  with  the  said 
first  wife  of  the  appellant  just  before  her  death?  The  witness 
answered  in  the  affirmative.  She  was  then,  also,  asked  by  ap- 
pellee's counsel,  to  state  that  conversation.  Counsel  on  the 
other  side  inquired  if  the  appellant  was  present  when  the  con- 
versation occurred.  To  this  the  witness  answered  that  she 
did  not  remember  whether  he  was  or  not.  Thereupon  the 
appellant's  counsel  objected  to  the  witness  answering  the  ques- 
tion, but  the  objection  was  overruled,  and  the  witness  answered 
that  Mrs.  Knight  requested  the  appellee  to  iron  and  fix  her 
underclothes,  and  dress  her  after  her  death.  Counsel  for  the 
appellant  argued  in  their  original  brief,  that  the  court  erred 
in  permitting  Mrs.  Lee  to  answer  as  above,  and  they  now  com- 
plain that  the  question  thus  made  by  them  was  not  ruled  upon 
in  the  original  opinion  filed  inr  this  cause. 

Upon  the  evidence  set  out  as  above,  the  appellant  assigned 
as  a  cause  for  a  new  trial,  that  the  court  erred  in  admitting  in 
evidence  the  testimony  of  Mrs.  Lee,  such  testimony  consist- 
ing of  a  conversation  between  her  and  the  appellant's  deceased 
wife,  and  now  contends  that  the  testimony  of  Mrs.  Lee  was 
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erroneously  admitted^  because  it  was  not  shown  that  he,  the 
appellant,  was  present  at,  or  in  any  way  a  party  to,  the  con- 
versation referred  to. 

In  the  first  place,  the  answer  of  Mrs.  Lee  did  not  disclose 
anything  amounting  to  a  conversation  between  her  and  the 
deceased  wife  of  the  appellant.  It  purported  only  to  state 
that  the  witness  had  heard  Mrs.  Knight  make  a  request  of  the 
appellee.  The  recitals,  contained  in  the  bill  of  exceptions  con- 
cerning the  testimony  of  Mrs.  Lee,  do  not,  therefore,  sustain 
the  allegations  made  in  the  cause  for  a  new  trial  assigned  upon 
it.  In  the  next  place,  we  are  unable  to  say  that  the  appellant 
had  any  reason  to  complain  of  the  testimony  of  Mrs.  Lee. 

•Her  testimony  tended  to  show  the  existence  of  former 
pleasant,  and  even  friendly,  relations  between  the  families  of 
the  parties,  and  to  afford  some  reason  at  least  for  a  belief  on  the 
part  of  the  appellee  that  her  visits  to  the  house  of  the  appellant 
would  not  be  unfevorably  regarded  by  him. 

The  appellant,  also,  assigned  as  a  cause  for  a  new  trial,  that 
the  damages  were  excessive,  and  he  now  also  complains  that 
we  did  not  rule  on  that  question  in  the  original  opinion.  But 
the  question  reserved  by  this  cause  for  a  new  trial  was  neither 
discussed  nor  insisted  upon  in  the  appellant's  original  brief. 
The  appellant's  argument  went  upon  the  theory  that  the 
appellee  was  not  upon  the  whole  case  entitled  to  recover  any- 
thing, and  the  amount  of  the  damages  was  only  incidentally 
mentioned  in  his  original  brief.  The  claim  that  the  damages 
were  excessive  was,  therefore,  impliedly  waived  by  the  appel- 
lant in  his  argument  here. 

Besides,  this  court  will  not  reverse  a  judgment  rendered  in 
an  action  for  slander  on  the  ground  of  excessive  damages, 
unless  the  damages  assessed  by  the  jury  are  so  outrageously 
excessive  as  to  induce  the  belief  that  the  jury  acted  from 
prejudice,  partiality  or  corruption.  Alexander  v.  Thomas,  25 
Ind.  268. 

If  the  appellee  was  entitled  to  recover  anything  in  this 
action,  we  can  not  say  that  the  amount  assessed  was  excessive. 


208  SUPREME  COURT  OF  INDIANA, 


Eichbredt  et  al.  v.  Angerman. 


As  was  intimated  in  the  original  opinion,  this  case  is  not 
an  entirely  satisfactory  one  to  us  upon  the  evidence,  but  no 
such  error  has  been  shown  as  would  authorize  us  to  reverse 
the  judgment. 

The  petition  for  a  rehearing  is  consequently  overruled. 
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BvFREME  Court. — Assignmenl  of  Error. — JVociicc — A  joint  assignment  of 
error  by  two  or  more  appellants  can  not  be  sustained  unless  it  is  well 
assigned  by  all. 
%  8 AM^— Demurrer. — A  joint  demurrer  is  not  well  taken  by  several  parties 

unless  well  taken  by  all. 

MoRTGAQE. — lAen. — Complaint. — Foreclosure. — A  complaint,  which  seeks  to 
enforce  a  lien  and  to  recover  a  personal  judgment,  is  sufficient  if  itstates 
facts  which  entitle  the  party  to  a  personal  judgment,  though  the  facto 
stated  do  not  authorize  the  enforcement  of  the  lien. 

Same. — Married  Woman. — A  mortgage  executed  by  a  married  woman  and 
her  husband  may  be  reformed  and  foreclosed  against  her. 

Same. — New  Trial. — I\'aetice. — Husband  and  Wife. — A  motion  for  a  new  trial, 
in  an  action  to  foreclose  such  a  mortgage,  because  the  finding  is  wrong, 
raises  no  question  as  to  the  power  of  a  married  woman  and  her  husband 
during  a  second  marriage,  to  mortgage  an  interest  in  land  held  by  virtue 
of  a  previous  marriage,  when  the  mortgage  embraces  an  interest  in  such 
land  not  held  by  virtue  of  such  marriage. 

'  From  the  Lake  Circuit  Court. 

J.  Kopelke,  for  appellants. 

T.  S»  Fancher  and  J,  W.  Youche,  for  appellee. 

Best,  C. — The  appellee  brought  this  action  against  the  ap- 
pellants, to  reform  and  foreclose  a  mortgage,  and  to  recover  a 
personal  judgment.  The  complaint  consisted  of  three  para- 
graphs, all  of  which  were,  substantially,  the  same.     The  sub- 
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stance  of  each  was,  that  John  Eichbredt  and  Caroline  Eich- 
bredt, on  the  1st  day  of  January,  1878,  executed  to  the  appel- 
lee a  mortgage  upon  the  following  real  estate,  in  Lake  county, 
Indiana,  to  wit :  "  Fifty  acres  off  the  north  side  of  the  south 
half  of  the  northeast  quarter  of  section  one,  township  thirty- 
three  north,  of  range  nine  west,"  to  secure  the  payment  of 
four  notes,  of  even  date,  for  one  hundred  dollars  each,  payable 
by  them  to  him,  one,  two,  three  and  four  years  from  date,  re- 
spectively, with  interest,  and  without  relief;  that,  by  the  mu- 
tual mistake  of  the  parties,  the  land  was  misdescribed,  by 
omitting  from  the  description  the  words  "fifty  acres,"  and 
inserting  in  lieu  thereof  these  words :  "Or  interest  in  fee  sim- 
ple;" that  John  Deitz  claims  an  interest  in  the  land,  and  he 
is  made  a  defendant,  etc.  Prayer  for  a  judgment  for  $600,  a 
reformation  and  a  foreclosure  of  the  mortgage. 

John  and  Caroline  Eichbredt  united  in  a  demurrer  to  each 
paragraph  of  the  complaint,  on  the  ground  that  neither  of 
them  stated  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled,  and  an  exception  was  reserved 
hy  them. 

A  guardian  ad  litem  was  appointed  for  John  Deitz,  who  was 
:a  minor.  Issues  were  formed,  submitted  to  the  court,  and  a 
finding  made  for  the  appellee.  Over  a  motion  for  a  new  trial, 
personal  judgment  was  rendered  against  John  Eichbredt,  and 
the  mortgage  was  reformed  and  foreclosed  against  all  the  ap- 
pellants. 

From  this  judgment  they  appeal,  and  insist  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  that  the  court  erred  in  overruling  the  demurrer  to  each 
paragraph  of  the  complaint,  and  in  overruling  the  motion  for 
a  new  trial. 

The  only  objection  urged  to  the  complaint  is,  that  its  aver- 
ments are  not  sufficient  to  authorize  a  reformation  of  the 
mortgage.  This  objection  is  urged  by  all  the  appellants,  un- 
der a  joint  assignment  that  the  complaint  does  not  state  &cts 
Vol.  80.— 14 
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sufficient  to  constitute  a  cause  of  action,  and  unless  the  com- 
plaint is  bad  as  to  all  the  appellants,  the  assignment  can  not 
be  sustained.  Such  an  assignment  is  like  a  joint  demurrer, 
which,  if  not  well  taken  by  all,  is  not  well  taken  by  any.  J5i- 
tep  V.  Burke,  19  Ind.  87;  Teier  v.  Hindei%  19  Ind.  93. 

If  then  the  complaint  was  good  as  against  any  of  the  ap- 
pellants, it  must  be  regarded  as  sufficient  upon  this  assign- 
ment. The  appellants  do  not  claim  that  the  complaint  was 
not  sufficient  to  entitle  the  appellee  to  a  personal  judgment 
upon  the  notes  that  had  matured,  and  for  this  purpose  it  was 
unquestionably  good.  A  complaint  which  seeks  to  enforce  a 
lien  and  to  recover  a  personal  judgment  is  sufficient  if  it 
states  facts  that  entitle  the  party  to  a  personal  judgment,, 
though  the  facts  stated  do  not  authorize  the  enforcement  of 
the  lien.  Bourgctte  v.  Hubinger,  30  Ind.  296 ;  The  City  of 
Crmrfordsville  v.  Bari*,  65  Ind.  367. 

If  the  facts  stated  had  not  entitled  the  appellee  to  a  per- 
sonal judgment,  the  assignment  in  question  would  have  pre- 
sented the  question  discussed.  Noliev.  Libbert,  34  Ind.  163; 
Struble  v.  Neighbert,  41  Ind.  344 ;   White  v.  HyaU,40  Ind.  385. 

In  the  case  last  above  cited,  the  same  question  arose,  and 
it  was  conceded  that  the  complaint  was  good  as  an  action 
upon  the  matured  note.  It  was,  however,  held  that  a  mis* 
description  in  the  mortgage  sought  to  be  foreclosed  was  raised 
by  a  motion  to  strike  out  the  unmatured  note  and  by  an  ob- 
jection to  the  admission  of  the  mortgage  in  evidence.  It  may 
be  observed  that  a  like  objection  was  made  in  this  case,  but, 
as  the  ruling  was  not  embraced  in  the  motion  for  a  new  trial, 
no  question  is  presented  by  it.  The  complaint  being  suffi- 
cient to  authorize  a  personal  judgment,  the  assignment  that 
it  does  not  state  facts,  etc.,  can  not  be  sustained. 

For  the  same  reasons  the  demurrer  was  properly  overruled. 

This  brings  us  to  the  motion  for  a  new  trial.  There  is  na 
motion  for  a  new  trial  by  the  guardian  ad  litem  for  John 
Deitz,  and  hence  no  question  arises  as  to  him.     The  motion 
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is  by  the  other  appellants,  and  was,  as  we  think,  properly 
overruled,  as  the  finding  was  abundantly  sustained  by  the 
evidence.  The  evidence  shows  that  a  former  husband  of  Car- 
oline had  executed  a  mortgage  upon  the  land  to  secure  the 
payment  of  the  purchase-money,  and  that  he  died,  leaving  his 
wife,  Caroline,  and  two  children  surviving  him ;  that  after- 
ward the  mortgage  was  foreclosed  and  the  property  sold ;  that, 
during  the  year  of  redemption,  one  of  the  children  died  in- 
testate and  without  issue,  and  that  Caroline  married  John 
Eichbredt,  her  co-appellant;  that,  about  the  expiration  of 
the  year  for  redemption,  they  borrowed  of  the  appellee  money 
enough  to  redeem  the  land,  and  agreed  to  give  him  a  mortgage 
upon  the  same  land  to  secure  its  payment ;  that,  in  pursuance 
of  such  agreement,  the  mortgage  in  suit  was  made,  and  that 
a  mistake  was  made  in  describing  the  land.  Under  these  cir- 
cumstances, the  correction  of  the  description  was  not  only 
proper,  but  the  foreclosure  of  the  mortgage,  as  reformed,  was 
eminently  jus?  and  right. 

^  It  is  also  insisted  that  the  appellant  Caroline  could  not 
mortgage  such  interest  in  said  land  as  she  held  by  virtue  of 
her  previous  marriage,  and  for  such  reason  the  finding  was 
wrong.  This  question  does  not  arise  upon  a  motion  for  a  new 
trial.  If  she  had  any  interest  which  she  could  mortgage,  it 
was  proper  to  correct  the  mortgage  so  as  to  describe  the  land 
in  which  she  held  the  interest.  It  is  conceded  that  she  did 
have  such  interest,  and,  therefore,  the  correction  was  proper. 
The  motion  for  a  new  trial  was  properly  overruled,  and  the 
judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things  af- 
firmed, at  the  appellants'  costs. 
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No.  8496. 

Watson  v.  The   State,  ex  rel.  School  Town  op 

worthington. 

Pleading. — Ad  Damnum, — Judgment, — Where  a  complaint  is  in  several 
paragraphs,  each  demanding  judgment  for  a  specific  sum,  a  judgment 
not  in  excess  of  the  aggregate  of  these  sums  is  not  greater  than  the  sum 
demanded  by  the  complaint. 

Bill  of  Exceptions. — Evidence. — Pmatice, — Where  a  cause  is  tried  by  a 
commissioner  to  wiiom  it  has  been  referred,  with  directions  ''  to  report 
the  facts  found  by  him,"  the  evidence  can  not  be  put  in  the  record  by 
bill  of  exceptions,  the  commissioner  not  having  reported  it,  nor  having 
been  required  to  do  so. 

Bond. — School  2\Mstc€. — Damages. — In  a  suit  on  tlie  bond  of  a  school  trustee, 
the  statute  (K.  S.  1881,  sec.  4441)  authorizes  ten  per  cent,  to  be  added  to 
the  amount  of  the  recovery,  and  the  court,  in  rendering  judgment  upon 
the  verdict,  should  add  ten  per  cent,  to  the  amount  found  by  the  jury. 

From  the  Greene  Circuit  Court. 

W.  M.  Franklin,  B,  F.  Eant  and  S.  W.  AxteU,  ^or  appellant. 
W.  I.  Baker  and  L,  Shaw,  for  appellee. 

Elliott,  C.  J. — There  are  five  paragraphs  in  the  appel- 
lee's complaint.  Judgment  is  demanded  in  each  of  them  for 
a  designated  sum,  and  the  aggregate  demanded  in  all  the  par- 
agraphs is  more  than  three  thousand  dollars.  The  judgment 
was  for  less  than  fifteen  hundred  dollars.  It  was  not,  there- 
fore, in  excess  of  the  sum  demanded  in  the  complaint,  as  the 
appellant  maintains.  Where  there  are  several  distinct  instru- 
ments sued  upon,  and  the  judgment  does  not  exceed  the  sum 
claimed  in  all  of  the  paragraphs  of  the  complaint,  it  can  not 
be  said  to  be  greater  than  the  amount  for  which  judgment  is 
prayed. 

It  is^stoutly  maintained  by  the  appellee,  that  the  evidence 
is  not  in  the  record.  By  agreement  of  the  parties,  the  cause 
was  referred  to  a  commissioner.  The  order  of  the  court  di- 
rected the  commissioner  agreed  upon  to  hear  the  evidence, 
and  to  determine  the  facts,  and  to  "  report  the  facts  found  by 
him  at  the  next  term  of  the  court.'^     This  is  not  a  direction 
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to  report  the  evidence.  There  is  a  well  marked  and  plainly 
defined  distinction  between  facts  and  evidence.  This  is  illus- 
trated by  the  many  cases  holding  that  facts,  and  not  evidence, 
must  be  pleaded.  It  is  also  illustrated  by  those  cases  which 
hold  that  a  special  finding  must  state  the  facts  and  not  merely 
evidence  from  which  the  fiswjts  may  be  inferred.  The  &ct8  were 
reported  by  the  commissioner,  but  not  the  evidence.  After 
exceptions  had  been  overruled  to  the  report,  the  appellant 
tendered  a  bill  of  exceptions  to  the  court,  purporting  to  set 
out  the  evidence ;  the  appellee  objected  to  its  correctness,  and 
the  court,  after  hearing  the  testimony  of  a  witness,  adjudged  it 
to  correctly  exhibit  the  evidence,  signed  it,  and  ordered  it  to  be 
made  part  of  the  record.  We  do  not  think  this  was  the  proper 
practice.  A  judge,  who  has  not  heard  the  evidence,  can  not 
certify  that  it  is  correctly  exhibited  in  the  paper  tendered  him. 
He  can  not  know  what  evidence  was  delivered  by  the  parties. 
There  is  but  one  way  in  which  he  can  secure  an  accurate  kno  wl« 
edge  of  it,  and  that  is  from  the  report  of  the  officer  who  heard 
the  witnesses  testify,  and  read  the  documents  adduced  by  the 
litigants. 

There  is  no  rule  of  practice  which  permits  the  court  to  hear 
testimony  upon  what  evidence  was  or  was  not  delivered  to  a 
reieree  or  commissioner  for  trial.  Such  a  practice  would  lead 
to  confusion  and  result  in  trials  of  questions  of  fact  never 
contemplated  by  the  law.  The  only  way  to  avoid  confusion 
and  to  secure  an  accurate  statement  of  the  evidence  is  to  re- 
quire it  to  be  embodied  in  the  report  of  the  referee  or  com- 
missioner before  whom  it  was  delivered.  We  can  not  regard 
the  evidence  as  in  the  record,  and  can  not,  therefore,  consider 
any  questions  which  require  for  their  proper  decision  an  ex- 
amination of  the  entire  evidence. 

There  is  one  question  which  may  be  considered  and  deter- 
mined without  the  evidence,  and  to  that  we  now  proceed. 
The  report  of  the  commissioner  stated  the  amount  due  from 
the  appellant  to  be  thirteen  hundred  and  sixty-three  dollars 
and  fifty  cents,  and  the  court  entered  judgment  for  fourteen 
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hundred  and  ninety-nine  dollars  and  eighty-five  cents.  The 
court  added  to  the  amount  found  against  appellant  ten  per 
centum  damages,  and  thus  increased  the  sum  to  that  for  which 
judgment  was  given.  This  was  right.  The  statute  expressly 
provides  that  damages  shall  be  awarded  in  such  cases  as  the 
present.  Bromn  v.  The  State,  ex  reL,  78  Ind.  239. 
Judgment  affirmed. 


No.  7731. 

Jennings  et  al.  v.  Howard  et  al. 

,80  214  Fkaudulent  CONVEYANCE. — CortipUiinU — AlUf/ations  as  lo  Insolvency. — A 
'  gQ  g^^i  complaint  by  creditors  to  set  aside  a  conveyance,  on  the  ground  that  it 
187  91  was  made  to  defraud  them,  need  not  aver  that  the  debtor  had  no  prop- 
erty subject  to  execution  when  the  suit  was  begun.  It  is  enough  to  al- 
lege, that,  at  the  date  of  the  conveyance,  the  debtor  did  not  have  enough 
property  left,  subject  to  execution,  to  pay  all  his  debts ;  that  by  means  of 
it  he  made  himself  wholly  insolvent,  and  that  he  has  not  since  had  suf- 
ficient property,  subject  to  execution,  to  satisfy  his  debts. 

Same. — Evidence. — Evidence  tending  to  show  the  pecuniary  circumstances 
and  liability  of  the  grantor  at  the  time  of  the  conveyance,  is  admissible 
in  a  suit  by  creditors  to  set  aside  a  conveyance  made  to  defraud  them. 

Same. — Harmless  Error, — Instruction, — In  a  suit  by  several  creditors  to  set 
aside  a  conveyance  as  fraudulent,  it  is  not  strictly  correct  to  instruct  the 
jUry  luav  lo  entitle  the  plavntiffs  to  a  verdict,  it  must  be  shown  that  the 
grantor  was  indebted  to  them,  or  some  of  tliem,  when  he  made  the  con- 
veyance ;  but  when  the  evidence  shows  that  all  of  them  have  judgments 
or  demands  existing  at  that  time,  the  error  is  harmless. 

Practice. — Evidence, — Harmless  En'or, — Where  evidence  is  improperly  ad- 
mitted, the  exclusion  of  which  would  not  have  changed  the  result,  the 
error  is  harmless. 

Same. — Listructions. — It  is  not  error  to  refuse  to  give  correct  instructions,  if 
the  law  as  stated  in  them  be  embodied  in  others  given. 

From  the  Howard  Circuit  Court. 

W.  A.  Brouse  and  /.  Risinger,  for  appellants. 

M.  Bell,  M.  McDowell,  W.  0.  Pardum,  B.  VaUe,  J.  F.  Voile, 
N.  jB.  Lindsay,  T,  A.  DeLand,  J.  F.  Elliott  and  L.  J.  Elrhpain 
rich,  for  appellees. 
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BiCKNELL,  C.  0. — William  L.  Jennings,  being  in  debt,  con- 
veyed land  to  his  brother  Elza  Jennings,  without  consideration ; 
his  wife  joined  in  the  deed ;  he  thereby  made  himself  insolvent. 
Elza  Jennings  mortgaged  the  land  to  the  Equitable  Insurance 
Company,  of  New  London,  Connecticut,  to  secure  $8,000,  pay- 
able to  the  insurance  company  by  Elza,  in  five  years  after  date. 
The  appellees,  judgment  creditors  of  William  L.,  filed  their 
complaint  against  him  and  his  wife  and  Elza  and  the  insur- 
ance company,  stating  the  foregoiug  facts,  and  alleging  that 
said  conveyance  was  made  and  accepted,  to  hinder,  defraud 
and  delay  them  and  the  other  creditors  of  the  grantor,  and  that 
the  grantee  and  the  insurance  company  knew  all  the  aforesaid 
facts,  when  they  took  their  conveyances  respectively.  The 
complaint  is  in  two  paragraphs.  The  first  alleges  a  conveyance 
made  afler  plaintiffs  had  obtained  their  judgments ;  the  second 
alleges  a  conveyance  made  in  anticipation  of  the  judgments. 
The  complaint  demands  that  the  conveyance  be  set  aside, 
that  the  land  be  declared  subject  to  the  judgments,  and  that 
the  lien  of  the  mortgage  be  declared  junior  to  the  judgment. 

Wm.  L.  Jennings  and  wife,  and  Elza  Jennings,  answered 
in  denial;  William  L.  filed  also  a  second  defence,  to  wit: 
that  some  of  the  plaintiffs  were  paid;  to  this  the  plaintifis 
replied  in  denial.    The  insurance  company  was  defaulted. 

The  verdict  of  the  jury  was :  "  We,  the  jury,  find  for  the 
plaintiffs." 

Motions  bv  defendants  for  a  venire  de  novo  and  for  a  new 
trial  were  overruled ;  to  those  rulings  the  defendants  excepted, 
and  they  excepted  to  each  of  the  instructions  given  by  the 
<;ourt,  and  to  the  refusal  of  each  of  the  instructions  they 
asked  for.  The  court  gave  judgment  that  the  deed  be* set  aside 
and  held  void  as  against  the  judgments  of  the  plaintiffs,  and 
that  the  mortgage  be  held  a  junior  lien  as  to  said  judgments. 

The  Jennings's  appealed.  The  Equitable  Insurance  Com- 
pany was  notified  of  the  appeal  and  declined  to  join  therein; 
its  name  is  stricken  from  the  record. 

The  following  are  the  errors  assigned : 
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1st.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2d.  The  court  erred  in  overruling  appellants'  motion  for  a 
venire  de  novo, 

3d.  The  court  erred  in  overruling  the  appellants'  motion  for 
a  new  trial. 

There  was  no  demurrer  to  the  complaint ;  the  objection 
here  to  its  sufficiency  goes  to  the  entire  complaint ;  if  either 
paragraph  be  sufficient  the  objection  amounts  to  nothing. 
Firestone  v.  Daniels,  71  Ind.  570.  It  is  urged  against  the  com- 
plaint that  it  does  not  aver  that  the  "  defendant  William  had  no 
property  subject  to  execution  when  the  suit  was  commenced.'' 
Such  an  averment  was  unnecessary.  You  must  charge  in 
the  complaint,  and  prove  at  the  trial,  aot  that  the  defendant 
had  no  property,  but  that  at  the  datt*  of  the  deed  he  did  not  have 
left  enough  of  other  property,  subject  to  execution,  to  pay  all 
his  debts.  Sherman  v.  Hogland,  54  Ind.  578  ;  Noble  v.  Hines, 
72  Ind.  12. 

The  present  complaint  states :  "  The  said  William  L.  Jen- 
nings, at  the  time  of  making  said  deed,  did  not  have  sufficient 
property  remaining,  subject  to  execution,  to  pay  all  his  said 
debts,  but  bv  means  of  said  convevance  rendered  himself 
wholly  insolvent,  and  has  not  now,  nor  has  at  any  time  since 
said  conveyance  had,  sufficient  property,  subject  to  execution^ 
out  of  which  said  debts  could  be  made." 

This  was  sufficient.  Frice  v.  Sanders,  60  Ind.  310.  It  i* 
claimed  that  the  complaint  contains  no  cause  of  action  against 
the  wife  of  the  grantor,  but,  in  a  case  of  this  kind,  the  error, 
as  to  the  sufficiency  of  the  complaint,  having  been  assigned 
by  all  tiie  appellants,  it  is  not  available  if  tliere  be  a  good 
cause  of  action  as  to  any  of  them. 

The  assignment  of  error  upon  the  refusal  to  award  a  venh^ 
de  novo  is  not  discussed  in  the  appellants'  brief,  and  is,  there- 
fore, regarded  as  waived.      Williams  v.  Pottery  72  Ind.  354. 

As  to  the  motion  for  a  new  trial,  it  is  urged  that  the  ver* 
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diet  was  not  sustained  by  the  evidence,  and  was  contrary  to 
law,  becaase  some  of  the  appellees  had  been  paid. 

But  the  evidence  shows  that  none  of  the  appellees  were  paid 
before  suit  brought;  if  any  one  of  them  had  been  so  paid,  the 
only  effect  of  it  would  be  a  reversal  of  the  judgment  as  to  him. 
Practice  Act,  .section  368.  Steeple  v.  Dovmingy  60  Ind.  478^ 
p.  603 ;  Garmien  v.  Whitaker,  36  Ind.  509. 

Some  of  the  appellees  were  not  judgment  creditors  when 
the  deed  was  made,  to  wit,  on  October  24th,  1876,  but  they 
were  all  creditors  then.  And  the  second  paragraph  of  the 
complaint  charges  that  the  said  grantor,  being  indebted  to  the 
appellees  in  the  sums  represented  by  said  judgments,  made 
his  deed  in  anticipation  of  such  judgments. 

It  is  claimed  that  there  was  not  sufficient  evidence  of  fraud 
in  the  grantor,  nor  of  fraud  in  the  grantee,  nor  of  want  of 
consideration  for  the  deed ;  but  these  were  questions  for  the 
jury.  Fraud  is  generally  proved  by  circumstances,  and  the 
inferences  of  the  jury  from  the  circumstances  ought  not  to  be 
disturbed  where  there  is  any  evidence  tending  to  support  them^ 
whether  such  inferences  are  entirely  satisfactory  to  this  court 
or  not.  We  think  there  was  evidence  tending  to  sustain  the 
verdict,  and  that  the  verdict  was  not  contrary  to  law.  As  to 
the  alleged  admiasion  of  improper  evidence,  there  was  no 
available  error  in  that  respect. 

The  date  of  Sarah  Newby's  note  coula  not  have  been  Feb. 
15th,  1877 ;  the  evidence  shows  that  its  date  was  Feb.  15th, 
1875,  before  the  date  of  the  fraudulent  deed.  There  was  no 
error  in  the  admission  of  this  evidence.  It  will  be  observed 
that  Sarah  Newby  was  not  one  of  the  plaintiffs. 

As  to  the  claim  for  $130,  of  Silas  I^  Rue,  who  was  not  of 
the  plaintiffs,  the  evidence  offered  showed  upon  its  face  that 
this  claim  arose  afler  the  making  of  the  deed  alleged  to  be 
fraudulent.  Its  exclusion  would  not  have  changed  the  result. 
Its  admission,  thereforCj  was  a  harmless  error. 

Ai  to  the  record  of  the  suit  or  Eliiah  Ravle  v.  William  L. 
JeiisinTS,  upcc  c  bnatiii  :i  warranty,  the  eviction  did  not 
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occur  until  after  the  date  of  the  alleged  fraudulent  deed^  but 
the  covenant  was  existing  at  that  date,  and  the  evidence  was 
admissible,  as  tending  to  show  the  circumstances  of  the  grantor, 
Jennings,  at  that  time. 

As  to  the  instructions  to  the  jury,  the  court,  of  its  own 
motion,  gave  six  written  instructions,  and  the  appellants  asked 
for  fourteen  written  instructions ;  all  of  these  fourteen  w^ere 
rightly  refused  by  the  court.  Numbers  1,  4,  7,  9,  10,  11,  12 
and  14,  so  far  as  they  properly  stated  the  law,  were  embraced 
in  the  instructions  given  by  the  court.  Numbers  2,  3,  5,  6, 
8  and  13  did  not  properly  state  the  law  applicable  to  the  evi- 
dence. No  objection  is  made  in  the  appellants'  brief  to  any 
of  the  instructions  given  by  the  court,  except  those  numbered 
2  and  3,  which  are  as  follows : 

"  2.  To  entitle  the  plaintiffs  to  a  verdict,  under  this  para- 
graph, it  should  be  shown  by  a  preponderance  of  the  evidence 
in  the  case,  that  William  L.  Jennings  was  indebted  to  the 
plaintiffs,  or  some  of  them,  and  that,  whilst  so  indebted,  he 
conveyed  his  property,  or  some  part  thereof,  to  Elza  Jennings, 
and  that,  by  reason  of  such  conveyance,  William  L.  Jennings 
was  rendered  insolvent,  in  whole  or  in  part,  and  that  such 
conveyance  was  so  made  by  the  said  William  L.  Jennings 
with  a  fraudulent  intent  t?  cheats  hinder  or  delay  his  credi- 
tors, and  that  said  Eiza  Jennings  took  sait?.  conveyance  with 
lull  knowledge  of  tiie  tr?».y]'j.ent  intent  of  the  said  William 
L.  Jennings  in  making  sucti  con>eyr.:  c^,  -rr  that  he  took  it 
without  paying  any  consideration  therefor. 

"  3.  Fraud  is  never  presumed,  but  must  be  proved  by  the  party 
claiming  its  existence;  like  any  other  feet  or  fects,  however, 
it  may  be  shown  by  circumstances  or  circumstantial  evidence, 
as  well  as  by  positive  evidence.  If  the  evidence  should  show 
that  William  L.  Jennings  made  such  a  conveyance  with  a 
fraudulent  intent,  it  should  likewise  show  that  Elza  Jennings 
had  knowledge  of  such  fraudulent  intent,  at  the  time  he  ac- 
cepted such  eonvcyanoo,  before  his  title  could  be  disturbed. 
Actual  knowledge  is  not  necessary.     A  knowledge  of  fiicts 
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sufficient  to  excite  the  suspicion  of  a  prudent  man,  and  to  put 
him  on  inquiry,  or  to  lead  a  person  of  ordinary  perception 
to  infer  fraud,  and  the  means  of  knowing,  by  the  use  of  or- 
dinary diligence,  amount  to  notice  and  are  equivalent  to  ac- 
tual knowledge  in  contemplation  of  law.  If  he  took  the 
deed  without  paying  a  consideration  therefor,  it  is  not  neces- 
sary to  show  knowledge  of  a  fraudulent  intent,  on  the  part 
of  Elza  Jennings.  Likewise,  if  the  evidence  fails  to  show 
that  by  such  conveyance  William  L.  Jennings  was  rendered 
insolvent,  either  in  whole  or  in  part,  such  conveyance  can  not 
be  disturbed,  however  fraudulent  the  intent  of  Jennings  in 
making  it.'' 

The  complaint  avers  that  William  L.  Jennings  made  the 
deed  with  iutent  to  hinder,  delay  and  defraud  creditors,  and 
also  that  the  deed  was  made  without  any  consideration ;  a  deed 
may  be  set  aside  by  creditors  on  either  of  these  grounds ;  if 
the  former  alone  is  relied  on,  fraud  in  the  grantor  must  be 
proved  and  notice  thereof  by  the  grantee,  at  the  time  of  the 
execution  of  the  deed.  Brown  v.  RawlinySy  72  Ind.  505.  And 
also,  that  when  the  deed  was  executed,  tlie  grantor  had  not 
property  left,  subject  to  execution,  enough  to  pay  all  his  then 
existing  debts.     Pfeifer  v.  Snyder^  72  Ind.  7S. 

Where  the  latter  ground  alone  is  relied  on,  viz.,  want  of 
consideration,  that  must  be  proved,' and  also  that  the  grantor 
had  not  property  left,  subject  to  execution,  enough  to  pay  all 
his  debts,  but  in  such  a  case  no  proof  need  be  made  as  to  fraud- 
ulent intent  in  the  grantor,  or  notice  thereof  by  the  grantee. 
Brown  v.  Rawlings,  supra.  In  this  case,  there  was  evidence 
tending  to  establish  both  of  the  grounds  above  mentioned, 
to  wit,  that  the  deed  was  not  only  made  with  the  fraudulent 
intent  alleged,  but  was  also  a  voluntary  conveyance,  and  that 
the  grantee  had  notice  of  the  fraud,  and  that  the  grantor  was 
insolvent  when  he  made  the  deed. 

In  view  of  the  evidence,  we  think  there  was  no  substantial 
error  in  the  instructions  objected  to ;  "  insolvent  in  whole '' 
means,  without  property  sufficient  to  pay  any  of  his  debts; 


220  SUPREME  COURT  OF  INDIANA, 


Johnson  v.  The  State,  ex  rd,  Slinkard  el  oL 


"  insolvent  in  part "  means,  without  property  sufficient  to  pay 
all  his  debts.  It  was  not  strictly  correct  to  tell  the  jury  that, 
"  to  entitle  the  plaintiffs  to  a  verdict,  *  it  should  be  shown  by 
a  preponderance  of  the  evidence,  that  William  L.  Jennings  was 
indebted  to  the  plaintiffs  or  some  of  them."  The  jury  ought 
to  have  been  told  that  if,  as  to  any  of  the  claims  in  suit,  no 
indebtedness  was  proved,  then,  as  to  such  claims,  their  find- 
ing should  be  for  the  defendants. 

*  The  last  reason  for  a  new  trial  is  that  the  defendants  were 
surprised  at  the  trial  by  the  impeachment  of  William  L.  Jen- 
nings ;  this  reason  is  supported  by  the  affidavit  of  William 
L.,  who  sweai^  that,  if  he  had  known  they  intended  to  im- 
peach his  truth  and  veracity,  he  could  have  had  "  abundance 
of  testimony  "  to  sustain  him,  which  testimony  he  says  he  can 
produce  if  a  new  trial  be  granted.  No  authority  is  cited  in 
support  of  this  reason  for  a  new  trial.  There  was  no  error 
in  overruling  the  motion  for  a  new  trial.  The  judgment  of 
the  court  below  ought  to  be  affirmed.. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 


No.  8426. 

Johnson  i?.  The  State,  ex  rel.  Sltnkard  et  al. 

Evidence. — Summom. — LofU  Paper. — Parol  evidence  is  admissible  to  prove 
the  contents  of  a  summons  which  is  lost. 

J  UDQMENT. — BeeeipL — Execution, — Satisfaeiion, — In  a  suit  to  obt^tia  an  aatrr 
of  satisfaction  of  a  judgment^  a  receipt  endorsed  on  an  er^cutitjn  lisc:ed 
thereon  may  be  explained  by  showing  that  no  money  was  paid  upon  a 
sale  of  property  thereon,  but  that  the  bid  was  receipted  for  as  money. 

Same. — CoUaieral  Attack. — In  such  a  suit  the  plaintiff  is  not  at  liberty  to 
question  the  validity  of  the  judgment. 
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S AMB. —  Execution, —  Levy. —  Sheriff* 8  Sale. —  BeceipL —  Decedents^  Estates.  — 
Where  the  return  of  an  execution  shows  a  sale  of  real  estate  to  the  plain- 
tiff|  and  a  receipt  hj  him  for  the  amount  of  the  bid,  sufficient  to  pay  the 
judgment  and  costs,  and  a  certificate  is  given,  but  it  is  proved  that  no 
money  passed  except  enough  to  pay  costs,  and  this  sale  was  afterwards, 
at  the  suit  of  the  administrator  of  that  defendant,  set  aside,  and  an  order 
made  to  sell  the  land  for  tfle  payment  of  the  decedent's  debts,  there  is  no 
i^atisfaction,  and  even  the  levy  upon  the  land  is  discharged. 

From  the  Greene  Circuit  Court. 

G.  Putnam,  G.  W.  Friedley,  A.  G,  Cavitis  and  E.  H.  C. 
•Cavins,  for  appellant. 

E,  E.  Rose  and  E.  Short,  for  appellees. 

Elliott,  C.  J. — The  appellant's  complaint  alleges  that  a 
judgment,  obtained  against  her  by  the  relator  Slinkard,  had  been 
satisfied,  and  prays  that  any  entry  of  satisfaction  may  be  made 
of  record.  The  appellees  answered  by  a  general  denial,  and 
the  parties  entered  into  the  following  agreement :  "  We  agree 
that  all  matters  of  defence  that  could  be  given  in  evidence  un- 
der any  form  of  answer  or  cross  complaint  may  be  given  in 
evidence  under  the  general  denial,  and  that  all  matters  that 
<K)uld  be  given  in  evidence  under  any  form  of  pleading  for 
plaintiff,  by  reply  or  answer  to  any  cross  complaint,  may  be 
given  in  evidence  under  the  defendants'  general  denial."  It 
wras  competent  for  the  parties  to  make  this  agreement,  and  its 
provisions  are  obligatory.  Every  conceivable  matter  of  de- 
fence is,  by  the  terms  of  this  agreement,  admissible  in  evidence. 
The  only  question  which  can  arise  is,  whether  the  evidence 
tends  to  establish  a  defence  of  any  character  whatsoever. 

A  single  error  is  alleged,  and  that  is  assigned  upon  the  rul- 
ing refusing  appellant  a  new  trial. 

The  appellees  proved,  by  the  sheriff  of  Lawrence  county, 
the  contents  of  a  summons  which  had  been  issued  to  and  served 
by  him.  This  testimony  was  prefaced  by  proof  of  the  loss  of 
the  writ.  The  court  did  not  err  in  admitting  this  evidence. 
It  is  said  by  counsel  that  the  court  erred  in  permitting  the 
sheriff  to  testify  as  to  the  contents  of  a  written  memorandum, 
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but  we  find  no  objection  made  to  any  such  testimony.  The 
only  objection  stated  was  to  evidence  of  the  contents  of  the 
summons.  A  settled  rule  of  practice  is  that  a  party  can  not 
state  one  objection  in  the  trial  court,  and  insist  upon  another 
on  appeal. 

Francis  Dugger,  the  sheriff  of  Greene  county,  was  permitted 
to  testify,  over  the  objection  of  the  appellant,  that  no  money 
was  paid  on  the  bid  made  at  a  sale  upon  an  execution  issued 
to  him  as  sheriff,  except  enough  to  pay  costs,  and  that  the 
amount  of  the  bid,  less  the  costs,  was  credited  on  the  execu- 
tion. This  testimony  explained  the  receipts  endorsed  on  the 
writ,  and  for  that  purpose  was  competent.  Receipts  may  be 
explained,  varied  or  contradicted  by  parol  testimony. 

A  plaintiff  who,  in  stating  his  cause  of  action,  alleges  the 
existence  of  a  thing,  wdll  not  be  heard  to  aver  in  the  course 
of  the  cause,  that  the  thing  did  not  in  fact  exist.  This  rudi- 
mental  principle  disposes  of  appellant's  argument  that  there 
was  no  judgment ;  for,  in  her  complaint,  she  expressly  affirms 
that  there  was  such  a  judgment.  The  theory  of  the  complaint 
is,  that  there  is  a  judgment,  which  appellant  is  entitled  to 
have  entered  satisfied. 

In  a  proceeding  to  compel  satisfaction  of  a  judgment,  or  to 
enjoin  its  collection,  no  enquiry  can  be  made  into  the  proceed- 
ings prior  to  the  judgment,  except  only  as  to  whether  the  court 
possessed  jurisdiction.  If  there  was  jurisdiction,  then  no  mat- 
ter how  many,  or  how  serious,  the  errors  committed,  the  judg- 
ment will  repel  all  such  collateral  attacks  as  the  present.  Even 
if  the  appellant  were  in  a  situation  to  question  the  validity  of 
the  judgment  which  she  desires  satisfied,  the  statement  of  this 
familiar  rule  would  be  a  complete  answer  to  all  the  points 
made  against  it. 

The  only  remaining  question  is  whether  the  evidence  shows 
that  the  judgment  has,  in  fact,  been  paid  or  satisfied.  It  ap- 
pears that  an  execution  was  issued  upon  the  judgment  described 
in  the  complaint ;  that  the  execution  was  levied  on  real  estate 
belonging  to  one  of  the  execution  defendants ;  that  the  exe- 
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cution  plaintiffs  bid  in  the  real  estate  levied  upon,  and  that  a 
certificate  was  issued  to  them.  The  sheriff's  return  shows  the 
receipt  by  him  and  payment  to  the  execution  plaintiffs  of  the 
full  amount  of  the  judgment;  but  this  receipt  is  explained  by 
oral  testimony.  This  testimony  shows  that  no  money,  except 
a  sum  sufficient  to  pay  the  costs,  was  either  received  or  paid 
out  by  the  sheriff,  but  that  the  amount  of  the  bid  was  credited 
on  the  execution.  The  sale  was  afterwards  set  aside  upon  the 
complaint  of  the  administrator  of  the  estate  of  the  debtor, 
who  died  the  owner  of  the  land  levied  upon,  and  it  was  de- 
creed that  the  land  should  be  sold  to  pay  the  debts  of  the  de- 
cedent's estate.  This  judgment  finally  and  completely  dis- 
posed of  the  levy.  The  decree  prohibited  its  enforcement,  and 
this  worked  its  destruction.  A  levy  that  is  prohibited  from 
being  enforced,  can  not  be  deemed  a  satisfaction.  In  no  case 
is  a  levy  anything  more  than  a  pHma  facie  satisfaction  of  a 
judgment,  and  the  decree  rendered  upon  the  petition  of  the 
administrator  of  the  deceased  debtor  completely  strips  the 
levy  of  all  force.  It  would  be  unjust  to  hold  a  judgment  sat- 
isfied by  a  levy  which  is  conclusively  shown  to  be  utterly  in- 
capable of  enforcement.  The  decree  prohibiting  the  sale  of 
the  land,  in  effect,  put  an  end  to  the  levy,  and  to  all  proceed- 
ings flowing  from  it.  By  no  possibility  could  such  a  levy  re- 
sult in  a  satisfaction  of  the  judgment.  There  is  no  equity  in 
appellant's  claim  that  a  judgment,  upon  which  not  even  a  dol- 
lar has  been  paid,  shall  be  declared  satisfied  by  a  levy  from 
which  not  a  cent  can,  as  the  evidence  conclusively  shows,  ever 
be  realized. 

Judgment  affirmed. 

On  Petition  for  a  Rehearing. 

Elliott,  C.  J. — It  is  argued  that  the  appellant's  property 
should  not  be  subjected  to  sale,  because  she  was  not  liable 
upon  the  instrument  on  which  the  judgment  was  founded. 
This  question  can  not  be  considered  in  this  collateral  pro- 
ceeding.    The  judgment  is  conclusive,  both  as  to  her  liability 
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and  its  character.  The  judgment  is  an  ordinary  judgment 
quod  recupo^ety  SLud  her  property  was  liable  to  be  sold  upon 
execution  to  satisfy  it. 

We  can  not  enter  into  a  eonsideration  of  the  validity  of  the 
judgment,  1st,  because  the  complaint  affirms  its  validity ;  2d, 
because  this  is  a  collateral  pro.ceeding  and  a  party  can  only 
obtain  relief  from  a  judgment  rendered  by  a  court  of  compe- 
tent jurisdiction,  by  a  direct  proceeding. 

The  record  affirmatively  shows  that  the  levy  was  vacated 
by  an  order  of  the  court,  made  upon  the  petition  of  the  ad- 
ministrator of  the  person  who  owned  the  real  estate  at  th^ 
time  the  levy  was  made,  and  that  all  the  parties,  having  an 
interest  in  the  execution  and  the  land,  were  before  the  court. 
The  judgment  of  a  court,  having  jurisdiction  of  the  subject- 
matter  and  of  the  person,  vacating  a  levy,  is  conclusive.  It 
is  not  itnportant  how  the  question  came  before  the  court,  pro- 
vided there  was  jurisdiction  and  a  judgment. 

The  judgment  upon  a  petition  of  an  administrator  for  the 
sale  of  lands  stands  upon  the  same  footing,  so  far  as  collateral 
attacks  are  concerned,  as  other  judgments. 

There  is  nothing  in  the  judgment  showing  that  appellant 
was  a  surety,  and  the  rule  declared  in  Johnson  v.  HarriSy  69 
Ind.  305,  applies  only  where  the  question  of  suretyship  has 
been  judicially  determined. 

It  is  a  familiar  rule  that  a  party  must  recover,  if  ^t  all,  upon 
the  case  made  by  his  complaint.  A  plaintiff  cannot  state  one 
cause  of  action  and  recover  upon  another.  The  cause  of  action 
shown  in  the  appellant's  complaint  is,  that  the  judgment  de- 
scribed has  been  satisfied,  and  this  it  devolved  upon  her  to 
establish.  This  she  failed  to  do,  for  it  is  conclusiv^ely  shown 
that  the  levy  which  she  relied  upon  as  a  satisfaction  of  the 
judgment  was  no  satisfaction.  She  made  a  prima  facie  case 
when  she  proved  the  levy  and  sale,  but  this  was  completely 
overthrown  when  it  appeared  that  the  circuit  court,  upon  the 
petition  of  the  administrator  of  the  deceased  judgment  debtor, 
had  vacated  and  annulled  the  levy. 
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An  execution  defendant  is  not  entitled  to  have  a  judgment 
entered  satisfied  simply  because  a  levy  has  been  made  on  prop- 
erty. A  levy  is  only  a  conditional  satisfaction^  it  is  not  an 
absolute  satisfaction.  In  United  States  v.  Dashiel,  3  Wal.  688,  it 
was  said  of  the  effect  of  a  levy :  "  Rightly  understood,  the 
presumption  is  only  a  prima  facie  one  in  any  case,  and  the 
whole  extent  of  the  rule  is  that  the  judgment  is  satisfied  when 
the  execution  has  been  so  used  as  to  change  the  title  of  the 
goods."  In  Lindley  v.  Kelley,  42  Ind.  294,  it  was  said :  "  We 
have  found  no  authority  which  holds  that  a  mere  levy,  with- 
out reference  to  the  suflSciency  of  the  property  to  pay  the  debt, 
raises  a  presumption  of  satisfaction.  None  of  the  decisions 
assumes  that  a  levy  produces  any  absolute  satisfaction.  It  is 
a  satisfaction  sub  modo"  In  the  present  case,  the  evidence 
shows  that  the  real  estate  levied  on  was  encumbered^for  fer 
more  than  its  value. 

Petition  overruled. 


No.  9347. 

The  Evansville  and  Terre  Haute  Railroad  Company 

V.  Willis. 

Pleading. — Arrest  (^  Judgment. — Pi-actiee, — If  a  complaint  shows  the  nec- 
essary facts  inferentially,  though  not  by  direct  averment,  it  is  sufficient, 
on  motion  in  arrest  of  judgment,  made  on  the  ground  of  failure  to  con- 
tain sufficient  facts  to  constitute  a  cause  of  action. 

From  the  Sullivan  Circuit  Court. 

J*.  T.  GunUy  for  appellant. 

G.  W.  Buff  and  J.  B.  Patten,  for  appellee. 

Franklin,  C. — ^The  only  error  assigned  in  this  cause  is 
the  overruling  of  a  motion  in  arrest  of  judgment. 

The  material  part  of  the  complaint  objected  to,  for  the 
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alleged  roasiiii  that  it  does  not  state  iaet.<  sufficient  to  consti- 
tiiUi  a  f^ood  cause  of  action,  is  as  follows : 

"  That  on  the  night  of  the  said  Uth  of  September,  1880, 
the  defendant  was  then  and  there  running  locomotive  oars  and 
carriages  over  and  on  said  railroad  in  said  county  and  State, 
and  at  a  place  in  said  county,  and  at  a  point  on  said  railroad 
where  the  said  locomotive  oars  and  carriages  ran  against  and 
over  said  mule,  thereby  wounding  and  killing  the  same ;  the 
said  railroad  was  not  securely  fenced  in,  and  a  fence  main- 
tained by  said  railroad  comjiany,  or  by  any  otlier  pcrrion  at 
the  instance  and  request  of  said  company." 

The  objection  taken  to  this  complaint  is,  that  it  does  not 
directly  aver  that  appellant  with  its  cars  ran  over  and  kille<l 
the  mule ;  that  the  fact  is  only  stated  ioferentially  by  way 
of  recital,  and  not  by  positive  allegation. 

Conceding,  without  deciding,  that  the  averment  may  be  a 
little  uncertain  and  defective,  appellant  waived  the  objection 
by  going  to  trial  without  having  it  perfected,  and  that  a  gen- 
eral verdict  for  app<!ilee  cured  all  such  defects. 

In  the  case  of  >Skimer  v.  Bronnenburg,  18  Ind.  363,  the 
court  used  the  following  language :  "  'After  verdict  the  court 
will  support  the  declaration  by  every  legal  intendment,  if 
there  is  nothing  material  on  record  to  prevent  it.  Wncre 
a  feet  must  neces^rily  have  been  proved  at  a  trial  to  justify 
the  verdict,  and  the  dec'laration  omits  to  state  it,  the  defect  is 
cured  by  the  verdict,  if  the  general  terms  of  the  declaration 
are  otherwise  sufficient  to  comprehend  the  proof,'  2  Tidd'a 
Prac.,4  Am.ed.,p.919,notcs;  Peck  v.  Martin,  17  Ind. 1 15." 

In  the  case  of  Tke  Indianapolix,  etc.,  R.  R.  Co.  v.  Petit/,  30 
Ind.  261, the  complaint  alleged  "that the  railroad  aforesaid  was 
not  securely  fenced  in,  and  the  fence  properly  maintained." 
In  reference  to  which  Frazer,  J.,  says :  "  This  language  may 
mean  that  the  railroad  was  not  securely  fenced  anywhere,  and 
therefore  imply  necessarily  that  it  was  not  so  fenced  where  the 
animals  entered.  Such  liberality  of  construction  must  be  in- 
dulged after  verdict.     1  Chitty's  PI.  673,  el  seq.     There  could 
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not  have  been  a  verdict  for  the  plaintiff  upon  this  paragraph 
without  proof  of  the  fact  thus  implied ;  and  as  no  objection 
appears  to  have  been  made  to  evidence,  and  the  evidence 
is  not  in  the  record,  it  is,  we  think,  fair  to  assume  in  support 
of  the  judgment,  that  this  proof  was  made  without  objection. 
The  code  has  little  toleration  for  the  practice  of  concealing 
questions  from  the  lower  courts  with  a  view  to  make  them 
available  upon  vexatious  appeals ;  and  it  is  therefore  neces- 
sary to  the  harmony  of  our  practice,  as  a  whole,  as  well  as  to 
the  fair  administration  of  justice,  that  the  most  liberal  form 
of  the  common  law  doctrine  of  intendment  after  verdict  shall 
be  fully  maintained.'^ 

In  the  case  at  bar,  the  evidence  is  not  in  the  record.  The 
presumption  is  that  the  proof  sustained  the  verdict.  And  we 
think,  under  the  general  allegations  of  the  complaint,  suffi- 
cient proof  was  allowable.  And,  in  accordance  with  the  fore- 
going authorities  in  fevor  of  a  liberal  intendment  after  verdict, 
we  think  the  defect  complained  of  was  cured  by  the  verdict.  See 
Bales  V.  Scoity  26  Ind.  202 ;  WeatfaU  v.  Slarky  24  Ind.  377 ;  Alford 
v.  Baker,  53  Ind.  279,  p.  283 ;  Taylor  v.  ShoH,  40  Ind.  506. 

The  court  did  not  err  in  overruling  the  motion  in  arrest  of 
judgment. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 
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No.  7146.  mJ^ 

Morris,  Adm'r,  et  al.  v.  Stern  et  al. 

Chattel  Mortgage. —  FrawduimL  IntenL —  Question  of  Fact, —  Under  the 
provisions  of  section  4924,  R.  S.  1881,  the  question,  as  to  whether  a  mort- 
gage of  chattels  was  or  was  not  executed  with  a  fraudulent  intent,  is  in 
all  cases  a  question  of  fact,  and  not  of  law. 
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BAM^—Stock  (^  Goods.— I'vurr  lo  Sell  by  J/wifjujw.— i>./e«M.— -Iiwhw.— In  a 
suit  to  furccloee  a  mortgage  upon  a  clock  of  goods,  an  answer  diluting  that 
tlicre  vras  an  agreeiiitiit  between  tlie  mortgagor  and  mortgagee,  which 
authorized  the  former  to  continue,  as  before,  in  the  oale,  by  retail,  of  the 
mortgngcit  ^uode,  until  defuultis  made  in  the  conditions  of  the  mortgage, 
and  failinglaullege  thalthe  mortgagor  was  authorized,  or  suHered  to  use, 
or  had  used  tlie  proceeds  of  such  isales  for  his  own  private  jmrposeij,  or  for 
any  other  purpoH'  than  the  payment  of  his  jusl  debts,  either  tii  the  mort- 
gagce'or  to  his  otiier  creditors,  does  not  Ktale  facts  BiilBcient  to  yhow  that 
the  mortgage  was  executed  with  a  fraudulent  intent,  or  Xa  constitute  a 
defence  to  such  suit. 

Same. — Foitdomre  and  Reformation. — Mittake. — In  a  suit  by  tlie  morfeogee 
against  the  heirs  and  pci^onnl  repreaentativcH  of  a  dut'easiMl  mortgagor, 
to  foreclose  a  mnrlgage  on  real  and  j>ersonal  property,  upon  proper 
allegations  of  fact,  niiiitake.'-  may  be  corrected,  and  the  mortgage  re- 
formed as  well  as  foreclosed. 

Same, — Parol Evidenee. — In  such  a  suit,  the  alleged  mistake  may  be  shows 
on  the  trial,  by  parol  evidence. 

Supreme  Court. — Pmcliet.— Motion  to  Strike  Out. — The  overruling  of  a  mo- 
tion to  strike  out  part  of  a  pleading  is  not  available  as  error,  on  an  ap- 
peal to  the  Supreme  Court,  even  though  erroneous ;  for,  at  most,  it  only 
leaves  surplusage  in  the  pleading,  and  surplusage  docs  not  vitiate  that 
wliich  is  good. 

fJAME. — EvidfiKr.— Where,  on  appeal,  the  bill  of  exceptions,  asset  out  in  the 
record,  shows  upon  iU  face  that  it  does  not  contain  all  the  evidence  given 
in  the  cause,  the  Supreme  Court  will  not  reverse  the  judgment  u|)on  any 
question  depending  for  its  proper  decision  upon  the  BuHiciency  of  the 

Bamk.— Trial  Court.  — R'-™mpfion«.— The  Supreme  Court  will  indulge  all 
reasonable  presumptions,  in  favor  of  the  rulings  of  the  trial  court,  until 
intervening  error  is  clearly  !>hown  by  the  record. 

From  the  Hcnrv  Circuit  Court. 

M.  E.  Forkner  and  J.  Brown,  for  apjiellants. 

J.  H.  MclkH  and  E.  U.  Buiuly,  for  appellees. 

HOWK,  J. — This  wa.s  a  suit  by  the  appellees  against  the  ap- 
pellants, to  reform  and  correct,  and,  when  corrected,  to  fore- 
close, a  certain  mortgage  alleged  to  have  been  executed,  on  the 
20th  day  of  June,  1876,  by  Robert  Bartlett  and  Mary  Bart- 
Ictt,  his  wife,  to  the  apiK^llees.  The  action  was  commenced 
on  the  Oth  dav  of  November,  1S76,  against  the  appellant  Mor- 
ri:^,  a.s  administrator  of  the  estate  of  the  mortgagor  Robert 
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Bartlett,  who  had  died,  as  alleged,  after  the  execution  of  said 
mortgage,  and  against  the  widow  and  heirs  at  law  of  said  de- 
cedent, as  the  only  defendants. 

The  appellant  George  B.  Morris  separately  answered  in 
three  paragraphs ;  and  the  appellees'  demurrer,  for  the  want 
of  fects,  to  the  third  paragraph  of  the  answer,  was  sustained 
by  the  court,  and  an  exception  was  duly  saved  to  this  ruling. 
The  defendants,  except  said  Morris,  made  default.  The  cause, 
having  been  put  at  issue  as  to  the  appellant  Morris,  was  tried 
by  the  court,  and  a  finding  was  made  for  the  appellees,  as 
prayed  for  in  their  complaint,  and  judgment  was  rendered  ac- 
cordingly. 

The  appellants'  motion  for  a  new  trial  having  been  over- 
ruled, and  their  exception  entered  to  this  decision,  they  ap- 
pealed from  the  judgment  below  to  this  court,  and  have  as- 
signed here,  as  errors,  the  following  decisions  of  the  circuit 
court : 

1.  In  overruling  their  motion  for  a  new  trial. 

2.  In  sustaining  the  demurrer  to  the  third  paragraph  of 
their  answer. 

3.  In  overruling  their  motion  to  strike  out  certain  parts  of 
the  complaint.  * 

In  the  third  paragraph  of  his  answer,  the  appellant  Morris 
alleged  in  substance,  that,  as  to  all  the  personal  goods  and 
chattels  named  in  the  mortgage  in  suit,  at  the  time  of  the  exe- 
cution of  the  mortgage,  the  said  Robert  Bartlett  was  largely 
indebted  to  divers  creditors,  other  than  the  appellees,  who 
had  no  security  for  their  said  debts,  and  the  mortgaged  property 
was  all  the  property,  both  real  and  personal,  that  was  then 
owned  by  said  Bartlett ;  that  it  was  then  agreed  and  under- 
stood, by  and  between  the  appellees  and  said  Bartlett,  that  he, 
the  said  Bartlett,  should  not  only  retain  possession  of  said 
goods  and  chattels,  until  default  of  payment  as  therein  pro-» 
vided,  but  that  he  should  have  the  right  to  sell  and  dispose 
of  said  goods  and  chattels,  by  retail  at  his  place  of  business^ 
where  he  had,  before  that  time,  been  engaged  in  retailing 
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gpods,  wares  and  merchandise,  to  wit,  in  the  town  of  Lewis- 
ville,  in  Henry  county,  Indiana;  that  it  waa  then  further 
agreed  and  understood,  by  the  said  Bartlett  and  tlie  appellees, 
that  the  said  Bartlett  should  remove  a  portion  of  the  mort- 
gaged goods,  that  were  then  in  his  store  at  Ogden,  to  the  town 
of  Raleigh,  in  Rush  county,  Indiana,  for  the  purpose  of  sell- 
ing the  same  by  retail ;  and  that,  pursuant  to  said  agreement, 
the  said  Bartlett  continued  to  sell  the  said  goods  by  retail, 
up  to  the  time  of  his  death.  Wherefore  the  appellaut  said, 
that  the  mortgage  in  suit  was,  as  to  all  the  jiersonal  goods 
and  chattels  therein  mentioned,  invalid  and  void. 

The  concluding  sentence  of  this  paragraph  of  appellant's 
answer  seems  to  us  to  be  a  clear  non-eequiiur,  from  the  fiicta 
previously  stated  in  said  paragraph.  It  does  not  follow,  as  a 
necessary  conclusion  of  either  law  or  fact,  from  any  of  the 
matters  stated  in  said  paragraph,  that  the  mortgage  in  suit 
was  invalid  and  void.  It  was  not  alleged  that  the  mortgage 
was  fraudulent,  or  tliat  the  debt  secured  thereby  was  not  justly 
due  and  owing  from  Bartlett  to  the  appellees,  or  that  the 
mortgage  was  executed  with  any  intent,  on  the  part  of  either 
tlie  mortgagor  or  mortgagees,  to  cheat,  hinder,  delay  or  defraud 
the  mortgagor's  crctlitors,  other  than  the  mortgagees.  It 
was  alleged  that  Bartlett  had  the  right,  under  an  agreement 
and  understanding  between  hira  and  the  mortgagees,  to  sell 
and  dispose  of  the  mortgaged  goods  and  chattels  by  retail,  at 
his  place  of  business,  in  the  town  of  Lewisville;  but  it  was 
not  alleged  that  he  was  authorized  or  suffered  to  use,  or  did 
use,  the  proceeds  of  such  sales  for  his  own  private  purposes, 
or  for  any  other  purpose  than  the  payment  of  his  just  debts, 
either  to  the  mortgagees  or  to  his  other  creditors.  It  was 
also  alleged  that  the  said  Bartlett,  under  an  agreement  and 
understanding  between  him  and  the  mortgagees,  should  re- 
move a  portion  of  the  mortgaged  goods  from  his  store  at  Og- 
den, to  the  town  of  Raleigh,  in  Rush  county,  for  the  purpose 
of  selling  the  same  by  retail ;  but  it  was  not  averred  that  he 
did  remove  said  goods  from  Ogden  to  Raleigh,  or  that  he  did 
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sell  such  goods  by  retail  in  the  latter  town.  And,  although 
it  was  alleged  that  the  said  Bartlett  continued  to  sell  the  mort- 
gaged goods  by  retail,  up  to  the  time  of  his  i^eath,  yet  there 
is  no  averment  in  the  answer,  that  he  had  misapplied  any  of 
the  proceeds  of  such  sales,  or  that  he  had  applied  any  part  of 
such  proceeds  to  any  other  purpose  than  the  payment  of  his 
bona  fide  debts,  either  to  the  mortgagees  or  to  his  other  creditors. 

The  mere  fact  that,  by  the  stipulations  of  a  mortgage  on  a 
stock  of  goods,  or  by  agreement  between  the  parties  thereto, 
the  mortgagor  is  authorized  to  sell  the  goods  by  retail,  or  to 
remove  them  to  another  town,  in  an  adjoining  county,  for  the 
purpose  of  such  sale,  will  not  invalidate  or  avoid  the  mort- 
gage, or  render  it  fraudulent  as  to  other  creditors  of  the  mort- 
gagor. Fraud  or  fraudulent  intent  is  a  question  of  fact,  which 
can  not  be  presumed,  but  must  be  averred  and  proved.  Mob- 
ley  v.  LeitSy  61  Ind.  11 ;  McLaughlin  v.  Ward,  77  Ind.  383; 
Lockwood  v.  Harding,  79  Ind.  129. 

The  court  committed  no  error,  we  think,  in  sustaining  ap- 
pellees' demurrer  to  the  third  paragraph  of  the  appellant's 
answer. 

The  alleged  error  of  the  trial  court,  in  overruling  the  ap- 
pellant's motion  to  strike  out  certain  parts  of  the  complaint, 
is  not  such  an  error,  if  it  be  conceded  to  be  such,  as  would  be 
available  for  the  reversal  of  the  judgment  below.  This  point 
has  often  been  decided  by  this  court,  and  the  reason  assigned 
for  this  decision  is,  that  "  At  most,  it  can  but  leave  surplusage 
in  the  record,  which  does  not  vitiate  that  which  is  good." 
Mires  v.  Alley,  51  Ind.  507  ;  House  v.  McKinney,  54  Ind.  240; 
Tlie  Oity  of  Grawfordsmlle  v.  Brundage,  57  Ind.  262. 

The  only  remaining  error  for  consideration  is  the  decision 
of  the  circuit  court  in  overruling  the  motion  for  a  new  trial. 
Tlie  first  two  causes  assigned' for  such  new  trial  were,  that 
the  finding  of  the  court  was  not  sustained  by  suflGcient  evi- 
dence, and  that  it  was  contrary  to  law.  The  bill  of  excep- 
tions, purporting  to  contain  the  evidence  on  the  trial,  is  in 
the  record,  and  shows  upon  its  face,  that  it  does  not  contain 


232  SUPREME  (30URT  OF  INDIANA, 

Morris,  Adiii'r,  <t  al,  e.  Stern  tl  td, 

all  the  evidence  given  in  the  case.  In  such  a  case,  this  court 
has  often  decidetl,  and  we  think  correctly  so,  that  the  judgment 
below  would  aot  be  reversed  on  any  question  as  to  the  weight 
or  sufficiency  of  the  evidence.  Busk.  Prac.  149,  and  au- 
thorities cited;  Raifsback  v.  Greve,  58  Ind,  72.  This  rule 
of  practice  seems  to  us  to  be  peculiarly  applicable  to  the  case 
at  bar;  for  we  can  readily  see  that  the  evidence,  which  the 
appellant  directed  the  clerk  to  omit  from  the  transcript,  may 
have  had  an  important  bearing  on  the  decision  of  this  cause, 
in  and  by  the  circuit  court. 

This  is  a  suit  by  the  mortgagees  t^inst  the  heirs  and  ad- 
ministrator of  the  mortgagor,  Robert  Bartlett,  who  died  in- 
testate. As  between  the  mortgagees  and  the  mortgagor,  or 
his  heirs  and  personal  representative,  the  mortg^c  in  suit  was 
valid  and  binding,  even  as  to  the  chattels,  without  regard  to 
the  record  of  the  instrument,  or  even  if  it  had  never  been  re- 
corded. In  .such  a  case,  there  can  be  no  doubt,  we  think,  that 
a  court  of  equity  may  reform  the  mortgage  and  correct  alleged 
mistakes  therein,  upon  parol  evidence  thereof,  as  between  the 
parties  to  the  instnuuent,  or  those  claiming  under  them  in 
privity,  such  as  personal  representatives,  and  heirs  at  law. 
Wkiiev.  \Vil8on,la  Blackf.  448;  Samplev.  Ro>ce,24  Ind.  208. 
The  ai^ument  of  the  appellant's  counsel,  in  this  court,  and  his 
objections  to  the  admission  of  evidence  in  the  trial  court,  pro- 
ceed upon  the  theory  that  the  mortgagerould  not  be  reformed, 
as  prayed  for  in  the  complaint,  and  as  against  the  heirs  and 
administrator  of  the  mortgagor,  upon  parol  evidence.  This 
theory,  we  think,  isclearly  wrong;  and  parol  evidence,  tending 
to  prove  the  alleged  mistake,  wa3  properly  admitted.  The 
fraudulent  character  of  the  mortgage  was  alleged  by  the  ap- 
pellant, in  the  second  paragraph  of  his  answer;  upon  which 
issue  wa*  joined  by  the  appellees'  reply  in  denial.  This  is-snc 
was  tried  and  determined  by  the  court,  agiiinst  the  appellant 
and  in  fevor  of  appellees. 

We  can  not  say,  from  the  record  of  this  cause,  that  the  conrt 
erred  in  overruling  the  appellant's  motion  for  a  new  trial; 
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and,  therefore,  we  are  bound  to  say  that  the  ruling  was  not 
erroneous.  For,  until  the  contrary  is  clearly  shown  by  the 
record,  every  fair  and  reasonable  presumption  must  be  indulged 
in  fiivor  of  the  rulings  of  the  trial  court.  3Iyet*8  v.  Murphy, 
60  Ind.  282 ;  StoU  v.  Smith,  70  Ind.  298 ;  Bowen  v.  Pollard, 
71  Ind.  177 ;  Foster  v.  Ward,  75  Ind.  594. 
The  judgment  is  affirmed,  with  costs. 


No.  9422. 

Smith  et  al.  v.  Indianapolis  and  St.  Louis  Railroad 

Company. 

Wftness. — Evidence. — Opinion, —  Value. — One  who  knows  the  very  property 
in  controversy  is  competent  to  testify  to  an  opinion  of  its  value ;  so,  also^ 
is  one  who  is  conversant  with  current  prices  of  such  property  generally, 
but  who  never  saw  the  property  in  controversy,  upon  a  hypothetical  de- 
scription of  it  embodied  in  questions  to  him. 

From  the  Hendricks  Circuit  Court. 

J.  V.  Hadleyy  E.  G.  HogaJte  and  R,  B.  Blake,  for  appellants. 
J,  T.  Dye,  for  appellee. 

BiCKNELL,  C.  C. — The  appellants  brought  this  suit  against 
the  appellee  to  recover  damages  for  killing  two  cows  of  the 
appellants  and  crippling  another.  There  was  a  trial  by  jury 
with  a  verdict  for  appellants  for  $120. 

There  was  a  motion  by  appellants  for  a  new  trial,  because 
the  verdict  was  too  small,  and  because  the  witnesses  for  the 
appellee  were  permitted  to  answer  certain  questions  as  to  the 
value  of  the  property.  The  overruling  of  this  motion  is  the 
only  error  assigned.  The  objections  to  the  questions  were 
that  they  were  irrelevant,  immaterial  and  incompetent,  and 
that  the  witnesses  were  not  experts,  and  had  no  peculiar 
knowledge  as  to  the  value  of  milk  cows. 

The  appellants'  counsel  insist  in  their  brief,  that  because 
the  witnesses  had  never  seen  the  cows  in  controversy,  there- 
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fore,  they  were  incompetent  to  state  the  value  of  cows  of 
that  kind,  but  that  is  not  the  rule ;  a  witness  may  be  compe- 
tent to  testify  as  to  the  value  of  property,  animate  or  inani- 
mate, although  he  may  have  never  seen  it ;  the  testimony  of 
a  witness,  competent  in  other  respects,  who  has  also  inspected 
the  property  in  controversy,  may  be  entitled  to  more  weight 
upon  the  question  of  value ;  that,  however,  relates  not  to 
competency,  but  to  credibility. 

There  were  four  witnesses  for  the  appellee,  whose  testi- 
mony as  to  value  was  objected  to.  The  question  under  investi- 
gation was  the  value  of  milk  cows. 

Asher  Kellum  was  a  dairyman,  he  kept  good  milk  cows, 
and  bought  and  sold  them  frequently. 

E.  H.  Straughan  had  attended  cattle  sales;  was  an  auc- 
tioneer, was  acquainted  with  the  traffic,  and  used  to  ship  some. 

Henry  Pearson  was  a  farmer ;  keeps  cows ;  has  bought  and 
sold  them ;  keeps  milk  cows  all  the  time. 

Hugh  J.  Jessup  was  township  assessor;  he  was  expe- 
rienced in  examining  and  pricing  milk  cows. 

It  had  been  proved  by  the  appellants'  witnesses,  that  one 
of  the  cows  killed  was  a  good  milk  cow,  ten  years  old,  with- 
out a  calf,  and  weighing  about  twelve  hundred  pounds.  The 
question  put  to  each  of  the  above  named  witnesses  for  the 
appellees  was  substantially  the  same,  to  wit:  What  would 
be  the  price  of  a  good  milk  cow,  ten  years  old,  last  spring, 
without  a  calf,  and  weighing  about  twelve  hundred  pounds? 
There  was  no  valid  objection  to  this  question ;  the  descrip- 
tion of  the  cow  having  been  given  by  appellants'  witnesses, 
these  witnesses  of  the  appellee  had  knowledge  enough  to  tes- 
tify as  to  the  value  of  that  sort  of  a  cow.  City  of  Indianapolis 
V.  Huffer,  30  Ind.  235,  237.  In  the  case  of  Bowen  v.  Botoen, 
74  Ind.  470,  this  court  said :  *^  The  witnesses  who  fixed  an 
estimate  upon  the  value  of  the  services  were  shown  to  have 
some  acquaintance  with  the  value  of  services  such  as  those 
rendered  by  the  appellee.  Where  a  witness  shows  himself 
acquainted  with  values,  his  testimony  is  competent." 


NOVEMBER  TERM,  1881.  235 


Smith  eiaL  V.  Indianapolis  and  St.  Louis  Railroad  Company. 

In  the  case  o{  Johnson  \.  Thompson,  72  Ind.  167,  this  court 
said :  "  The  authorities  recognize  a  well  defined  difc^ti notion  be- 
tween the  opinion  of  a  witness  as  to  the  amount  of  dainaj^es 
sustained  in  a  given  case  and  his  opinion  as  to  the  value  of  a 
service  or  commodity,  concerning  which  he  has  been  called 
upon  to  testify.  Greenleaf  on  Evidence  says:  'Non-experts 
may  give  their  opinions  on  questions  of  identity,  resemblance, 
apparent  condition  of  body  or  mind,  intoxication,  insanity, 
sickness,  health,  value,  *  *  and  the  like.'  See  note  to  sec.  440, 
vol.  l,p.  495,  13th  edition."  The  Board,  etc.,  v.  Chambers, 
75  Ind.  409.  In  the  case  of  Holten  v.  The  Board,  etc,  55  Ind. 
194,  this  court  said :  "  The  court  permitted  one  Mc Williams,  a 
witness,  to  give  his  estimate  of  the  value  of  improvements  made 
upon  the  farm.  He  appears  to  have  been  a  person  considerably 
experienced  in  the  matters  about  which  he  testified,  and  was 
competent  to  give  his  opinion.  But  the  rule  is,  that  any  wit- 
ness who  knows  the  facts  personally  may  give  his  opinion, 
stating,  also,  the  facts  upon  which  he  bases  his  opinion." 

The  testimony  of  a  person  who  has  a  personal  knowledge 
of  the  very  property  in  controversy,  and  also  the  necessary 
knowledge  and  information  to  enable  him  to  form  a  proper  es- 
timate of  its  value,  may  be  entitled  to  more  weight ;  but  a 
witness  may  be  competent  to  testify  as  to  the  value  of  a  certain 
description  of  property  or  services,  without  having  seen  either 
the  identical  piece  of  property  in  controversy,  or  the  actual 
performance  of  the  services  in  controversy. 

There  was  evidence  tending  to  support  the  verdict.  We 
can  not  say  the  damages  were  too  small,  without  determining 
the  preponderance  of  the  testimony,  and  with  that  we  have 
nothing  to  do.     Cosby  v.  Anderson,  74  Ind.  600. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 
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PiTTHBUROii,  Cincinnati  .\nd  St.  Ixtuis  Railway  Com- 
pany I'.  Wright,  Executor. 

NE<;i,KiBKCE.— Omlriftu^cB-y  Faull.—  Quaaion  nf  Furt.— Whether,  upon  i 
Kivcii  stale  of  fuc'tn,  there  was  negligence  of  one  parly  causing  injury  to 
another,  and  whether  there  was  faulton  tliesideoC  the  injured  party, 
which  contribute*)  to  the  injury,  are  (lucstionu  of  [net,  U)  be  left  under 
proper  i lib tru lotions  to  the  jury. 

Same.— /nrfnuMtOH.  ~  Jury.— in  an  action  for  a  negligent  injury,  an  instruc- 
tion is  erroneous  which  rcciti>s  a  siTies  of  facts,  not  covering  all  the  cir- 
cumstances 111  the  case,  and  directs  »  verdict,  one  way  or  the  other,  ac- 
cording U)  the  evidence  upon  tliose  factH,  and  does  nut  leave  it  to  the 
jury  to  lind  whether  there  was  negligence  of  the  defendant,  which  caused 
the  injury,  and  whether  the  plaintifT  was  free  from  contributory  fault. 

Saue. — Railroad  and  HigHuag  Gmwini/s,  —  It  can  notbesaid,  jiidiciallj,  that 
one  about  to  drive  across  a  railroad  track,  at  a  point  where  the  line  of 
the  railroad  could  not  l>e  Keen  before  reaching  thecroasing,  should  go  on 
foot  to  look  for  approaching  trains  before  driving  upon  the  crossing  with 

From  tlie  MatU^sim  CiiMiiit  Court. 

N.  0.  Rons,  for  ap|)ollant. 

M.  S.  Robinson  ami  /.  W.  Loveit,  for  appellee. 

Woods,  J. — Action  for  damages  by  the  appellee  against 
the  appellant,  for  the  nogligent  killing  of  Margaret  Wright 
Some  of  the  questions  in  the  reconi  are  decided  in  the  case 
of  Pittsburgh,  Cincinnati  and  St.  Louis  R.  W.  Co.  v.  Morgan 
Wright,  ante,  p.  182,  which  arose  out  of  the  same  occurrence. 

It  is  claimed  in  this  case,  however,  that  the  circuit  court 
erred  in  giving  and  refusing  instructions,  asked  by  the  re- 
spective parties. 

At  the  instanceoflheappcllee,thecourtgavethe  following: 

"1.  If  you  believe  from  the  evidence  that  the  locomotive 
and  train  of  cars  running  upon  the  line  of  road  mentioned  in 
the  complaint  and  operated  by  the  employees  of  defendant, 
cau.sed  the  death  of  Mai^aret  Wright,  was,  on  the  day  of  such 
accident,  behind  time,  and  was  running  at  an  imusiial  rate  of 
speed  at  the  time  of  the  accident,  for  the  purpose  of  making 
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up  time ;  and  you  further  find  that  said  road,  extending  in 
the  direction  from  which  said  train  was  coming,  north  of  the 
crossing  of  the  public  highway,  was  located  in  a  cut  and  ob- 
.^^ured  by  other  obstructions,  which  concealed  said  train  from 
the  view  of  persons  driving  along  said  highway  and  approach- 
ing said  railroad ;  and  you  further  find  that  the  team,  to  which 
was  attached  the  wagon  in  which  decedent  and  John  Wright, 
the  driver,  were  riding,  was  stopped  at  a  short  distance  before 
it  reached  the  crossing,  and  decedent  and  said  John  Wright 
looked  and  listened  for  the  tmin  in  the  direction  in  which  it 
was  coming,  and  could  not  see  or  hear  it ;  and  you  further  find 
that  they  continued  to  look  and  listen  for  the  train  after  the 
team  was  started  on  toward  the  crossing,  until  they  reached 
the  track,  and  they  failed  to  see  or  hear  the  same,  so  as  to 
avoid  the  accident ;  and  you  further  find  that  said  locomotive 
and  train  were  running  on  a  down  grade,  and  that  the  em* 
ployees  of  the  defendant  on  said  locomotive  and  train  failed 
to  give  any  signal  of  warning  until  said  train  was  upon  or 
crossing  upon  said  track,  and  too  late  to  prevent  the  collision 
of  the  train  with  the  wagon,  and  that  the  death  resulted  from 
said  collision,  then  your  finding  should  be  for  the  plaintiff." 
This  instruction  is,  in  our  opinion,  justly  subject  to  some 
of  the  objections  made  to  it.     It  is  claimed  that  there  were 
other  fitcts  and  circumstances  in  evidence,  bearing  on  the  ques- 
tion of  liability,  which  are  not  referred  to,  and  that,  in  some 
respects,  the  references  made  are  too  indefinite  and  calculated 
to  mislead ;  but  the  more  important  and  fundamental  consid- 
eration is,  that,  both  in  respect  to  the  negligence  of  the  defend- 
ant and  the  contributory  fault  of  the  deceased,  the  instruction 
invaded  the  proper  province  of  the  jury.     Upon  the  hypothesis 
that  the  evidence  showed  the  facts  stated,  and  no  other  facts 
than  those  stated  in  the  instruction,  the  case  was  not  such  as 
to  enable  the  court  to  say,  conclusively,  as  matter  of  law,  that 
the  plaintiff  was  entitled  to  recover.     It  still  remained  to  be 
determined  by  inference  from  the  facts  supposed,  whether  the 
defendant's  servants  had  been  guilty  of  any  negligence  or 
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want  of  care,  which  caused  the  injury  complained  of,  and  also 
whether  the  deceased,  by  any  fault  of  hers,  or  failure  to  exer- 
cise ordinary  and  proper  care  under  tlie  circumstances,  hod 
conlribntcd  to  the  unhappy  result.  There  have  been  cases, 
and  cases  may  be  supposed,  upon  the  facts  of  which  the  court 
could  declare,  as  a  conclusive  h'ga\  inference,  what  the  ver- 
dict p^hould  be ;  but,  upon  the  facts  supposed  in  this  instruc- 
tion, it  can  not  be  done,  for  the  manifest  reason  that  it  is  let^ 
undetermined  whether  the  unusual  rate  of  speed  of  the  defend- 
ant's train,  and  the  failure  of  the  defendant's  servants  to  give 
warning  of  the  train's  approach,  under  the  circumstances,  con- 
stituted negligence,  and,  if  so,  whether  that  negligence  caused 
the  injury;  and,  further,  whether  the  precautions  supposed 
to  have  been  taken  by  the  deceased  and  the  driver  of  the  team 
were,  under  the  circumstances,  such  as  would  and  ought  to 
have  been  taken,  in  the  exercise  of  ordinary  prudence.  In 
such  a  case  as  the  instruction  supposes,  these  are  inquiries 
which  are  vital  to  the  rights  and  liabilities  of  the  parties,  and 
which  should  have  been  submitted  to  the  jury  to  be  answered 
in  the  light  of  all  relevant  evidence. 

The  third  instruction,  given  at  the  request  of  the  appellee, 
contains  an  accurate  statement  of  the  law  in  this  respect,  but 
it  does  not  cure  the  error  of  the  first.  It  has  been  repeatedly 
decided  that  a  bad  instruction  is  not  cured  by  the  giving  of  a 
good  one. 

While  the  evidence  in  the  ease  tended  to  show  that  it  waa 
impracticable  for  one  upon  the  highway  to  have  seen  the  ap- 
proaching train,  until  he  had  come  upon  or  very  near  the  rail- 
road track  at  the  crossing,  it  is  claimed,  and  is  perhaps  true, 
that  from  the  point  of  the  crossing  the  train  might  have  been 
seen  for  a  great  distance ;  and  upon  this  view  of  the  facts  the 
appellant  insists  that  it  was  the  duty  of  the  driver,  with  whom 
the  deceased  was  riding,  to  have  lefl  his  team  and  gone  upon 
the  track  to  see  that  there  was  no  danger  before  undertaking 
to  drive  the  team  across.  It  can  not  be  said,  however,  as 
matter  of  law,  that  the  driver  should  have  taken  this  pre- 
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caution.  It  was  a  question  of  fact,  in  the  light  of  all  the  cir- 
cumstances, whether  reasonable  prudence  required  this  course, 
and  whether  the  failure  to  take  it  was  negligence.  If,  by  rea- 
son of  wind,  rain,  or  for  other  cause,  it  had  been  impossible 
to  hear  the  bell  or  whistle  of  the  locomotive,  it  might  or  should 
perhaps  be  deemed  to  have  been  imprudent  and  careless  to 
drive  upon  the  crossing  without  in  some  way  making  sure  that 
it  was  safe,  but  whether  the  driver  should  have  left  his  team, 
for  this  purpose,  may  have  depended  on  other  circumstances ; 
as,  for  instance,  the  character  of  the  team  itself  and  the  risk 
incurred  in  leaving  it.  In  whatever  light  the  subject  is  con- 
sidered, the  reasonable  solution  of  such  inquiries  is  found  in  the 
proposition  that  negligence  is  ordinarily  a  question  of  fiict. 

There  is  no  other  question  in  the  record  which  we  deem  it 
necessary  to  consider. 

Judgment  reversed,  with  costs  and  with  instructions  to  grant 
a  new  trial. 


♦- 


80   880 
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Ihotruction. — Instructions,  stating  the  law  correctly  when  taken  as  a 
whole,  will  be  upheld^  though  parts  of  them,  separately  considered,  may 
be  slightly  inaccurate. 
'  Same. — Where  a  party  desires  specific  instructions  directing  attention  to 
points  relied  upon  by  him,  he  should,  at  the  proper  time,  request  such 
instructions  as  he  deems  necessary. 
Same. — Inteniicn, — GoTUrael. — Practice, — It  is  not  improper  to  instruct  the 
jury  that  they  might  look  to  the  circumstances  surrounding  the  trans- 
action  and  to  the  intention  of  the  parties  at  the  time  they  entered  into 
the  contract  It  is  proper  to  direct  the  attention  of  the  jury  to  the  ma- 
terial and  leading  facts  of  the  case,  but  not  to  assume  the  existence  of 
controverted  facts,  nor  to  so  state  the  facts  as  to  present  to  the  jury  a 
one-sided  view  of  the  case,  and  thus  mislead  them. 

From  the  Owen  Circuit  Court. 
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W.  R.  Harrison,  I.  11.  Fowler  and  W.  E.  McGard,  for  ap- 
pellant. ' 

G.  W.  GnMa,  W.  A.  Moiitr/oinery,  D.  E.  Beem  ond  W. 
Hickam,  for  appellees. 

Elliott,  C.  J. — Appellant  endorsed  two  notes  for  the  ao- 
commodatioii  uf  George  C  White.  The  contest  is  as  to  bis 
liability  upon  one  of  them,  although  the  action  is  on  both. 
There  was  evidence  given  on  the  trial  tending  to  prove  that 
appellees'  inimcdiate  endorsers  were  engaged  in  the  business 
of  slaughtering  and  packing  hogs,  under  the  style  of  the 
"Pork  House  Company;"  that  the  endorsers  and  the  appel- 
lees were  represented  by  the  same  general  agent,  and  tliat  this 
agent  had  full  knowledge  of  the  circumstances  under  which 
appellant  endorsed  the  note.  There  wassome  evidence  tend- 
ing to  |»rove  that  api>ellant  was  induced  to  become  the  ac- 
commodation endorser  of  George  C.  White,  by  the  agreement 
of  the  Pork  House  Comimny  to  sell  a  large  quantity  of  pork, 
belonging  to  White,  then  in  their  hands,  and  apply  the  a^-ails 
to  the  payment  of  the  note.  No  instructions  were  asked  by 
either  party,  and  the  court,  upon  it&  own  motion,  instructed 
the  jury  in  writing.     The  instructions  read  as  follows : 

"  1st.  If  you  find  that,  at  the  time  of  the  execution  of  the  note 
in  suit  by  Stephen  White,  George  White  was  principeJ 
therein  and  said  Stephen  endorsed  for  said  George,  and  that 
at  said  time  the  said  George  had  in  the  hands  of  the  Pork 
House  Company  an  amount  of  pork  sufficient  to  pay  said 
note,  and  find  that  the  note  in  question  was  executed  by  said 
George  to  said  Stephen,  to  be  turned  over  to  the  said  Pork 
House  Company  for  money  advanced  to  said  George  by  said 
company,  and  for  which  said  George  was  indebted  to  said 
company;  and  find  that  it  was  agreed  by  said  Pork  House 
Company,  said  George  and  said  Stephen  White,  that,  in  con- 
sideration of  the  signing  of  the  note  by  said  Stephen,  the 
Pork  House  Company  would  .sell  the  pork  and  apply  the  pro- 
ceeds of  the  sale  upon  said  note;  and  further  find  that  said 
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note  was  turned  over  to  the  Pork  House  Company,  but  that 
when  said  bank  took  said  note  it  knew  of  the  aforesaid  agree- 
ment as  to  the  payment  thereof;  and  find  that  the  pork  has 
been  sold  by  said  Pork  House  Company,  and  that  it  brought 
iiufficient  to  pay  said  note,  then  you  should  find  for  said  Stephen 
as  to  said  $3,600  note. 

"  2d.  Before  such  a  contract  as  the  above  could  entitle  the 
defendant  Stephen  to  a  verdict  in  his  favor,  you  must  find 
from  the  evidence  that  the  Pork  House  Company  was  a  party 
to  such  arrangement,  that  is,  they  consented  to  receive  the 
note  and  hold  and  apply  the  proceeds  of  the  sale  of  the  pork 
on  said  note ;  an  agreement  between  George  and  Stephen  to 
that  eflFect  would  not  of  itself  be  sufficient ;  the  agreement  of 
the  Pork  House  Company  would  also  be  necessary.  The  note 
contains  a  promise  to  pay  the  face  thereof  and  its  interest  in 
money.  It  requires  the  proof  of  an  agreement  on  the  part 
of  the  Pork  House  Company  to  look  to  tl^  pork  for  payment 
of  the  note,  so  far  as  the  same  will  discharge  the  note.  It  was 
the  right  of  the  Pork  House  Company  to  apply  the  proceeds 
of  the  pork  of  George  in  their  hands  to  any  indebtedness  of 
defendant  George  they  chose,  so  far  as  defendant  Stephen  was 
concerned,  unless  by  contract  they  had  bound  themselves  to 
apply  it  in  a  particular  manner.  In  determiniug  what  was 
the  real  arrangement  between  the  parties,  or  whether  the  Pork 
Hoose  Company  made  the  agreement  to  apply  the  proceeds 
of  the  pork  on  the  $3,600  note,  you  should  look  to  the  evidence 
relating  to  the  circumstances  surrounding  the  transaction,  and 
in  this  connection  you  should  consider  what  was  the  object 
of  giving  any  security  on  the  note,  and  whether  it  was  the 
intention  of  all  the  parties  to  furnish  any  security  additional 
to  the  pork  in  the  hands  of  the  company  at  that  time.  If  the 
proceeds  of  the  pork  had  been  applied  on  the  $3,600  note,  it 
would  have  paid  the  note  to  the  extent  of  the  proceeds  so  ap- 
plied, and  would  have  discharged  the  mortgage  to  the  same 
extent,  so  that  if  the  proceeds  of  the  pork  had  been  sufficient 
Vol.  80.— 16 
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to  pay  the  note,  and  had  been  applied  in  dischargcof  the  same, 
the  mortgage  would,  af^or  Much  [mynient,  be  valueless  except 
as  to  the  other  note  di'scTil>cd  therein.  A  contract  of  the  kind 
insisted  upon  by  the  said  Stephen  should  be  proved  by  a  pre- 
ponderance of  the  evidence  directed  to  the  proposition  that 
when  the  parties  met  they,  with  a  view  to  settling  the  terms 
upon  which  Stephen  would  execute  the  note  in  question,  made 
the  mutual  agreement  insisted  upon.  Mere  casual  remarks 
in  regard  tu  the  ability  of  the  principal  to  meet  his  obligation 
upon  such  note,  or  in  regai-d  to  the  probability  of  trouble 
arising  to  the  defendant  Stephen  byreasonof  his  endorsement 
thereof,  would  not  be  sufficient  to  establish  such  contract,  un- 
less it  was  in  contemplation  by  the  parties  to  contraetin  refer- 
ence to  the  manner  of  payment  of  said  note,  or  the  remarks 
were  such  in  terms  as  induced  the  defendant  reasonably  to 
accept  and  aet  on  the  same  as  a  promise  on  the  part  of  the 
Pork  House  Com^tany  to  look  to  the  pork  as  the  primarj' 
fund  for  the  payment  of  said  note,  and  unless  under  the  cir- 
cumstances the  agent  of  the  Pork  House  Company,  who,  acting 
in  the  matter,  was  so  situated  and  so  acting  as  that,  reasonably, 
he  ought  to  have  taken  notice  that  the  defendant  Stephen 
signed  said  note  with  the  understanding  that  it  was  to  be  so 
paid." 

It  is  settled ^by  repeated  decisions  that  the  instructions  mnst 
be  taken  as  a  whole ;  and  if,  so  taken,  they  express  the  law  cor- 
rectly, they  will  be  upheld,  although  they  may  contain  some 
slight  iiiaceuracies.  The  appellant  selects  one  or  two  sentences 
from  the  charge  of  the  court  and  assails  them  with  much 
energy,  and,  it  must  be  said,  with  much  force.  If,  however, 
counsel  were  entirely  correct  in  their  objections  to  detached 
parts  of  the  instnictions,  it  would  not  entitle  them  to  a  reversal, 
if  the  instructions,  regarded  as  a  whole,  are  correct. 

It  may  be  true  that  appellant  was  entitled  to  a  more  specific 
instruction  upon  some  of  the  points  touched  by  the  charge  of 
the  court,  but,  as  ho  did  not  ask  a  more  spocific  statement,  he 
is  not  in  a  situation  to  complain.     Whereaparty  desires spt- 
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cific  instructions,  directing  atteotiou  to  points  relied  upon  by 
him,  he  should,  at  the  proper  time,  request  such  instructions 
as  he  deems  necessary. 

It  is  urged  against  the  instructions  under  examination,  that 
they  give  undue  prominence  to  some  of  the  facts  developed 
by  the  evidence.  We  do  not  think  the  instructions  justly 
subject  to  this  objection.  It  was  not  improper  for  the  court 
to  instruct  the  jury  that  they  might  look  to  the  circumstances 
surrouuding  the  transaction,  and  to  the  intention  of  the  par- 
ties at  the  time  they  entered  into  the  contract.  It  is  proper 
to  direct  the  attention  of  the  jury  to  tlie  material  and  leading 
facts  of  the  case,  but  not  to  assume  tlie  existence  of  contro- 
verted facts,  nor  to  so  state  the  facts  as  to  present  to  the  jury 
a  one-sided  view  of  the  cdee  and  thus  mislead  tliem. 

It  is  ai^ed  that  the  clause  in  the  second  instruction  which 
reads,"  If  the  proceeds  of  the  pork  had  been  applied  on  the  $3,- 
600  note,  it  would  have  paid  the  note  to  the  extentof  the  pro- 
ceeds so  applied,  and  would  have  discharged  the  mortgage  to 
the  same  extent,  so  that  if  the  proceeds  of  the  pork  had  been 
sufficient  to  pay  the  note  and  had  been  applied  in  discharge 
of  the  same,  the  mortgage  would,aft€r  such  payment,  be  value- 
less except  as  to  the  other  note  described  therein,"  gave  the 
law  incorrectly,  and  prejudiced  the  appellant.  To  fully  un- 
derstand the  question  here  presented,  it  is  necessary  to  state 
something  more  of  the  evidence  than  was  given  in  the  intro- 
ductory part  of  the  opinion.  It  was  shown  that  the  Pork  House 
Company  desired  additional  security  from  George  White  for 
advances  made  to  him,  as  pork  had  greatly  depreciated  in 
value ;  that  be  proposed  to  execute  to  them  a  mortgage ;  that 
afterward  he  changed  this  proposition  and  proposed  that  the 
mortgage  should  be  executed  to  his  brother  Stephen,  and  that 
he  should  endorse  the  note,  and  this  proposition  was  accepted 
and  acted  upon. 

It  is  unquestionably  true  that  a  principal  may  remain  bound 
and  the  surety  be  discharged.  There  are  many  cases  where 
the  discharge  of  the  surety  in  no  manner  impairs  the  obligation 
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of  the  principal.  There  are  cases  where  a  mortgage  or  note 
may  remain  effective  against  the  principal  and  still  be  without 
force  against  the  surety.  These  &miliar  doctrines  are  invoked 
by  the  appellant  in  support  of  his  attack  upon  the  instructions. 
We  are  not  able  to  perceive  how  they  supply  him  any  assist- 
ance. It  is  not  averred  in  the  answer,  nor  shown  by  the 
evidence,  that  there  was  any  agreement  that  the  surety  only 
stiould  be  released  and  the  note  and  mortgage  remain  in  force 
as  to  the  principal.  On  the  contrary,  so  far  as  there  was  any 
evidence  at  all  touching  the  point,  it  tended  to  prove  that  the 
avails  of  the  pork  in  the  hands  of  the  Pork  House  Company 
were  to  be  applied  to  the  payment  of  the  note. 

The  appellant  Could  only  succeed  by  proving  the  allegations 
of  bis  answer.  A  defendant  ran  not  plead  one  defence  and 
defeat  the  action  upon  a  distinct  and  ditFerent  one.  The  code, 
liberal  as  it  is,  does  not  allow  a  party  to  adopt  one  theory  in 
his  pleadings,  and  by  his  evidence  secure  a  recovery  upon  one 
essentially  difTereut. 

If  there  was  an  agreement  that  the  proceeds  derived  from  the 
sale  of  the  pork  should  be  applied  in  payment  of  the  note,  then, 
as  the  jury  were  informed  in  the  first  instruction,  appellant  was 
entitled  to  a  verdict ;  but  he  was  not  entitled  to  a  verdict  sim- 
ply because  the  appellees  applied  the  money  realized  from  the 
Bale  to  the  payment  of  advances.  A  creditor  is  not  bound  to 
apply  money  which  he  has  received  fi-om  the  sale  of  property 
upon  which  he  has  made  advances,  and  upon  which  he  has  a 
lien,  to  the  payment  of  a  secured  debt,  unless  there  is  some 
express  or  implied  agreement  to  that  effect.  It  might  be  the 
creditor's  duty  to  apply  the  surplus  remaining  after  the  dis- 
charge of  the  lien  to  the  payment  of  the  secured  debt,  if  be  had 
knowledge  that  there  was  an  agreement  between  the  principal 
and  surety  to  that  effect,  and  if  he  knew  that  the  surety  was 
relying  upon  him  to  do  so. 

If  the  agreement  was,  as  alleged  in  the  answer,  that  the 
money  derived  from  the  sale  of  the  pork  should  be  applied  to 
the  payment  of  the  note,  then  its  application  would  discharge 
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the  note.  As  the  note  which  the  mortgage  secures  is  the  prin- 
cipal, its  full  payment  would  extinguish  the  mortgage,  which 
is  but  the  incident. 

The  expression  of  opinion  in  casual  remarks  by  the  creditor 
as  to  the  ability  of  the  principal  to  meet  his  obligation,  can  not, 
in  the  absence  of  fraudulent  concealment  or  &lse  statements, 
be  allowed  to  destroy  the  creditor's  claim  against  the  surety. 

The  judgment  is  affirmed. 


No.  9086. 

Hunt  v.  Elliott  et  al. 

Statute  op  Frauds. — Agreement — PuJblie  Pcliey. — Sheriffs  Sale. — TnuL — 
An  agreement  between  two  persons  that  one  of  them  shall  purchase  at 
sheriff's  sale  certain  personal  property,  and  hold,  use  and  dispose  of  it  in 
his  own  name,  for  the  benefit  of  both,  is  not  within  the  statute  of  frauds, 
nor  is  it  against  public  policy. 

Same. — A  trust  may  arise  or  be  created  with  reference  to  personal  property 
the  same  as  real  estate,  except  as  to  personal  property  the  trust  may  be 
in  parol. 

Ck)NTRACT. — Presumption. — A  contract,  susceptible  of  two  constructions,  one 
legal  and  the  other  illegal,  should  be  presumed  to  be  legal  and  upheld. 

Instructions. — Evidence. — Record. — Swpreme  Court. — When  the  evidence  is 
not  in  the  record,  no  question  can  be  made  in  the  Supreme  Court  upon 
the  refusal  to  give  instructions  to  the  jury/  and  instructions  given,  if 
correct  in  any  possible  state  of  evidence,  will  be  sustained. 

Same. — Practice, — If  instructions  prayed  are  not  signed  by  the  party  or  his 
counsel,  the  court  may  refuse  them. 

From  the  Randolph  Circuit  Court. 

M.  Way, Cheney  and  E.  L.  Watson^  for  appellant. 

H.  H.  Patty,  W.A.  Tliompaon,  A.  O.  Marsh,  J.  W.  Thomp- 
son and  J.  H.  Jordan,  for  appellees. 

Franklin,  C. — Appellees  sued  appellant  for  damages  for 
the  breach  of  a  certain  contract  in  relation  to  the  bidding  off 
certain  property  at  a  sheriff's  sale  upon  the  foreclosure  of  a 
mortgage  held  by  appellees.     There  was  a  demurrer  overruled 

'  It  is  now  otherwise.    See  B.  S.  1881,  section  650.    Rep. 
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to  the  first  paragraph  of  the  complaint.  Issue  formed,  trial 
by  jury,  and  a  verdict  for  appellees.  Over  a  raotiou  for  a 
new  trial,  judgment  was  rendered  for  appellees  for  f  125. 

The  errors  assigned  and  complained  of  are  the  overruling 
of  the  demurrer  to  the  first  paragraph  of  the  complaint,  and 
the  overruling  of  the  motion  for  a  new  trial. 

The  reason  assigned  in  the  motion  for  a  new  tria],  the  rul- 
ing upon  which  is  complained  of,  is  error  of  the  court  in  its 
instructions  to  the  jury. 

The  objection  urged  against  the  first  paragraph  of  the  com- 
plaint is  that  the  contract  sued  upon  is  void,  for  the  reasons: 
let,  that  it  is  contrary  to  public  policy ;  2d,  that  it  is  within 
the  statute  of  frauds.  The  second  paragraph  of  the  complaint 
was  a  common  count,  and  need  not  be  further  noticed,  as  no 
evidence  was  given  under  it. 

The  substance  of  the  first  par^raph,  to  which  the  demurrer 
was  overruled,  is  as  follows :  That  on  tlie  22d  day  of  January, 
1877,  and  prior  thereto^  appellee  Minerva  Elliott  was  the 
owner  of  a  one-half  interest  in  a  portable  saw-mill,  etc. ;  on 
that  day  she  sold  the  same  to  one  Bradstreet,  he  then  owning 
the  other  half,  and  took  his  three  notes  for  the  balance  of  the 
unpaid  purchase-money,  and  a  chattel  mortgage  on  the  mill, 
to  secure  the  payment  of  the  same,  which  mortgage  was  duly 
recorded;  two  of  the  notes  were  for  $100  each  and  the  other 
for  $72.50 ;  that  she  sold  the  last  named  note,  and,  after  pass- 
ing through  the  hands  of  another,  it  was  finally  endorsed  to 
appellant ;  that  she  foreclosed  the  mortgage,  but  at  the  time 
of  the  foreclosure  did  not  know  that  appellant  held  the  note, 
and  he  was  therefore  not  made  a  party  to  the  foreclosure  suit ; 
that  there  was  a  prior  mortgage  on  said  mill  in  favor  of  Bay- 
less  Vaughn  &  Co.,  which  had  been  foreclosed  for  $250.65 ; 
that  appellee  Minerva  Elliott  caused  a  copy  of  the  decree  to 
lie  issued  on  her  judgment  of  foreclosure,  and  the  property  to 
be  advertised  for  sale  on  the  same ;  that  appellant,  on  learn- 
ing these  fecta,  sent  his  agent  Ludy  to  Lewis  O.  Elliott,  as 
agent  and  husband  of  Minerva,  and  said  agents,  for  and  on 
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behalf  of  their  said  principals,  entered  into  an  ^reement  in 
substance  as  follows :  That  for  the  purpose  of  securing  the 
payment  of  the  note  whit'h  had  been  endorsed  to  appellant, 
the  appellee  Minerva  should  not  attend  and  bid  on  the  prop- 
erty at  the  sheriff's  sale ;  that  appellant  should  bid  off  the 
same  as  low  as  he  could,  take  the  mill  and  run  the  same,  and 
furnish  the  appellee  I^wis  O.  Elliott  work  in  the  mill  at 
$1.25  per  day,  replevy  and  finally  pay  the  judgment  and  costs 
in  favor  of  the  said  fiayless  Vaughn  &  Co. ;  that  when  the 
earnings  of  said  mill  had  been  sufficient  to  pay  the  note  held 
by  appellant,  and  the  interest  thereon,  the  Bayless  Vaughn  & 
Co.  judgment  of  foreclosure,  and  the  incidental  expenses  of 
running  the  same,  then  the  appellant  and  appellee  Minerva 
Slliott  should  each  own  the  undivided  one-half  of  said  mill, 
etc. ;  and  it  was  also  further  agreed  that  if  the  said  Minerva 
Elliott  should,  before  the  said  earnings  of  said  mill  had  been 
sufficient  to  pay  appellant  ^id  sums  above  named,  find  a  pur- 
ohaser  for  said  mill,  who  would  take  the,  same  and  pay  appel- 
lant said  sums  which  he  had  paid  and  was  coming  to  him, 
he  should  then  deliver  said  mill  to  said  purchaser,  and  said 
appellee  should  cause  said  purchaser  to  pay  said  sums  to  said 
appellant,  except  such  part  of  said  sums  as  had  been  paid  out 
of  the  earnings  of  said  mill;  that,  in  pursuance  of  said  agree- 
ment, said  Minerva  did  not  attend  or  bid  at  said  sale,  but 
appellant  did  bid  off  said  mill,  subject  to  the  first  mortgage 
lien,  at  and  for  ten  (10)  dollars ;  that  appellant  ran  and  oper- 
ated said  mill  for  one  year ;  that  he  refused  to  employ  said 
Elliott  to  work,  and  made  $1,000  out  of  the  earnings  of  the  mill, 
which  was  more  than  enough  to  pay  the  expenses  of  running 
the  same,  and  the  several  sums  above  named,  which  appellant 
was  to  pay ;  that,  after  appellant  had  run  the  mill  for  some 
time,  appellee  Minerva  found  a  purchaser  for  smd  mill,  and 
she  requested  the  appellant  to  deliver  said  mill  to  said  pur- 
chaser upon  his  complying  with  said  ^reement,  all  of  which 
appellant  refutsed,  and  converted  the  same  to  his  own  use; 
that  said  mill  property  was  then  of  the  value  of  $1,000;  that 
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appellant  refused  to  let  appellees  have  anything  to  do  with 
said  mill  or  account  to  them  in  any  way  therefor,  but  sold 
the  same  for  the  sum  of  $1,000,  and  appropriated  the  proceeds 
to  his  own  use. 

There  being  no  averment  in  the  complaint  that  this  agree- 
ment was  in  writing,  and  there  being  no  copy  filed  therewith, 
the  presumption  is  that  it  was  in  parol.  Kruiz  v.  Stewart,  54 
Ind.  178;  Langford  v.  Freeman^  60  Ind.  46;  Ooodrich  v, 
Johnson,  66  Ind.  258. 

The  first  question  that  arises  is,  was  this  agreement  void 
by  reason  of  its  being  contrary  to  public  policy  ? 

It  is  well  settled  that  a  combination  and  agreement,  between 
parties  at  a  public  sale  by  auction,  not  to  bid  against  each 
other,  or  to  use  any  artifice  or  other  means  to  prevent  odiers 
from  bidding,  for  the  purpose  of  chilling  or  depre&sing  the 
sale,  and  buying  the  property  at  a  sacrifice,  for  less  than  it  is 
worth,  is  a  fraud  upon  the  owner,' contrary  to  public  policy 
and  void.  But  we  think  it  is  equally  well  settled  that  there 
may  be  a  joint  bidding  in  the  name  of  one,  by  joint  lien- 
holders,  for  the  purpose  of  securing  all  the  lien-holders  by 
participating  in  the  effects  of  the  sale.  And,  where  such  is 
the  case,  an  agreement  between  them  not  to  bid  against  each 
other  is  not  contrary  to  public  policy,  the  object  being  to 
secure  all  the  liens  so  far  as  can  be,  and  not  to  make  the  prop- 
erty sell  for  a  less  price.  If  it  did  have  the  effect  to  reduce  the 
price  at  the  sale,  that  would  be  an  incident  and  not  the  pur- 
pose of  the  agreement.  In  the  case  at  bar,  there  was  no  effort 
made  by  either  of  the  parties  to  prevent  others  from  bidding 
at  the  sale.  Appellee  did  not  attend  the  sale,  but  relied,  under 
the  agreement,  upon  her  debt  being  secured  by  the  property 
being  bid  off  in  the  name  of  appellant.  They  were  both  Hen- 
holders,  having  the  same  mortgage  upon  the  property.  Ap- 
pellee's foreclosure  judgment  did  not  merge  her  mortgage  lien 
in  the  judgment ;  it  still  continued.  Lapping  v.  Duffy,  47  Ind. 
51 ;  Goddard  v.  Rennery  57  Ind.  532 ;  Cauihom  v.  Indian-- 
apolis,  etc,  R.  R.  Co.,  58  Ind.  14. 
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There  is  nothing  in  the  complaint  that  shows  appellee  in- 
tended to  or  would  have  bid  upon  the  property  but  for  the 
agreement,  op  that  the  property  sold  for  less  than  it  would 
have  sold  had  there  been  no  such  agreement.  "Without  the 
agreement,  perhaps,  appellee  might  have  procured  gome  per- 
son'who  w»a  able  to  pay  o£F  the  older  encumbrancea,  to  bid 
ofF  the  property  at  a  aum  sufficient  to  have  paid  her  debt, 
but  her  not  having  done  so  either  with  or  without  the  agree- 
ment, could  not  be  construed  into  a  fraud  upon  the  owner,  he 
being  declared  insolvent,  nor  as  against  public  policy.  SmvU 
v.  Jones,  1  Watts  &  S.  128;  SmuU  v.  Jones,  6  Watts  &  S. 
122;  Holmeav.  Holmca,  3  Rich.  Eq.  61 ;  Hamilton  v,  Hamil- 
ton, 2  Rich.  Eq.  -loo. 

Where  a  contract  ia  susceptible  of  two  con,stnictions,  one 
legal  and  the  other  illegal,  it  should  be  presumed  to  be  legal, 
and  the  court  should  give  it  the  legal  construction  and  uphold 
the  contract.  And  where  the  illegality  is  based  upon  a  ques- 
tion of  fraud,  and  the  fraud  charged  does  not  clearly  appear 
upon  the  face  of  the  contract,  as  a  question  of  fact  it  should 
be  left  to  the  jury  upon  the  trial,  and  not  be  decided  on  a  de- 
murrer. The  intention  and  purpose  of  the  parties  are  to  be 
considered  in  construing  the  agreement.  Herman  on  Execu- 
tions, 317,  sec.  205;  Pkippmv.  Stickney,S  Met.  SS4;  Young 
V.  ^yder,  3  Grant  Cas.  151 ;  Buchter  v.  CharnbHaa,  30  Ga.  C52 ; 
Guernseyv.  Cbot,  1 20  Mass.  501;  2  Chitty  on  Contracts,  979 ; 
Moak's  Van  Santvoord's  Pleadings,  349. 

In  Freeman  on  Executions,  sec.  297,  we  iind  the  following : 
"  But  it  does  not  necessarily  follow,  because  one  person  bids  for 
the  benefit  of  himself  and  others,  or  because  two  or  more  per- 
sons join  their  capital  for  the  purpose  of  making  a  purchase  at 
such  sale,  that  there  has  been  an  unlawful  or  fraudulent  com- 
bination. *  *  *  Other  instances  frequently  occurinwhich 
two  or  more  persons  may  lawfully  unite  in  making  a  purchase. 
In  fact,  the  union  of  two  or  more  persons  in  purchasing  atan 
execution  sale  seems  never  to  be  condemned,  unless  the  court 
conceives  that  its  object  is  to  prevent  competition,  rather 
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than  to  engage  in  the  joint  prosecution  of  an  honorable  busi- 
ness enterprise." 

In  Herman  on  lUecutions,  aujrra,  the  following  language 
is  used :  "  But  if  the  purposes  of  the  agreement  be  to  enable 
each  of  the  parties  to  become  a  purchasei;  of  the  property  of- 
fered for  sale,  not  desiring  the  whole,  or  if  the  agreement  be 
for  any  other  honest  or  reasonable  purpose,  it  is  not  void. 
An  agreement  between  creditors,  for  whose  benefit  an  assign- 
ment in  trust  of  a  chattel  mortgage  has  been  made,  and  the 
assignee,  that  at  the  sale  at  auction,  under  the  mortgage  of  the 
property  covered  thereby,  the  assignee  shall  bid  the  same  in, 
and  if  any  of  the  creditors  bid  on  any  of  the  articles  sold,  the 
assignee  shall  assume  their  bids  and  hold  all  the  property  so 
purchased,  and  apply  it  to  the  payment  of  debts,  is  not  con- 
trary to  public  policy  as  intending  to  prevent  competition  at 
a  public  sale." 

Appellant  has  brought  this  case  to  this  court  without  the 
evidence,  and  aaks  this  court  to  decide  upon  the  face  of  the 
agreement  that  it  is  against  public  policy  and  void.  If  this 
does  not  clearly  appear,  he  should  have  done  by  answer  and 
proof  at  the  trial  what  he  now  asks  this  court  to  do  upon  the 
pleadings.  Fraud  in  fact  is  never  presumed,  but  must  be 
proven  by  the  party  who  charges  it.  Farmer  v.  Calvert,  44 
Ind.  209 ;  SiewaH  y.  English,  6  Ind.  176 ;  Tenbrook  v.  Brown^ 
17  Ind.  410. 

Rorer  on  Judicial  Sales,  p.  43,  sec.  77,  2d  ed.,  says :  "  Sev- 
eral persons  may  join  together  and  lawfully  bid  as  a  unit,  if 
done  in  good  &ith.  '  It  is  not  every  joint  bidder  or  partner- 
ship among  bidders  at  a  sale  under  a  decree  in  chancery  *  * 
that  is  corrupt  and  fraudulent.  Such  joint  or  partnership 
bidding  may  be  perfectly  legitimate.'" 

The  case  of  &oitzer  v.  SkiUa,  3  Oilman,  529,  is  a  leading 
case,  and  directly  in  point  upon  the  present  as  well  as  subse- 
quent propositions  in  this  case,  in  which  it  was  held :  "  Where 
a  sale  of  land  is  made  at  public  auction,  and  all  persons  are 
at  liberty  to  bid,  an  agreement  among  different  claimants  to 
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difierent  portions  of  the  laud  with  an  individual  to  purchase 
the  whole  tract  for  their  benefit,  is  not  such  an  agreement  as 
is  calculated  to  prevent  competition  and  thereby  to  render  the 
sale  void."  The  court  uses  the  following  language :  "  An- 
other cause  of  demurrer  is,  that  the  agreement  respecting  the 
purchase  of  the  land  was  contrary  to  the  policy  of  the  law, 
&nd  therefore  void.  There  is  no  force  in  his  objection.  It 
is  difficult  to  conceive  in  -  ^yhat  manner  the  government  was 
prejudiced  by  the  making  or  the  carrying  into  effect  of  the 
agreement.  It  amounted  simply  to  this:  that  Haight should 
attend  the  sale  and  purchase  the  land  for  the  benefit  of  those 
having  improvements  thereon.  The  sale  was  at  public  auc- 
tion, and,  of  course,  all  persons  were  at  liberty  to  bid.  This 
agreement  was  not  calculated  to  prevent  competition,  and  in 
that  way  lessen  the  price  the  government  might  obtain." 

It  will  be  observed  that  that  case  was  between  the  parties 
to  the  agreement  and  for  the  purpose  of  enforcing  it. 

In  the  case  of  SmuU  v.  JoneSy  1  Watts  &  Serg.  128,  the 
court  held,  that  lien  creditors  may  purchase  jointly  at  sher- 
iff's sales.  A  combination  of  interests  for  that  purpose  is  not 
necessarily  corrupt.  But  to  make  the  transaction  fraudulent 
it  must  amount  to  a  conspiracy  to  depress  bidding. 

This  case  was  again  before  the  Supreme  Court  of  Pennsyl- 
vania, and  is  reported  in  6  Watts  &  Serg.  122.  On  page  126, 
it  is  said  of  the  court  below :  "  The  court,  on  the  contrary, 
ought  to  have  told  the  jury  that  such  an  agreement  was  per- 
fectly lawful,  and  therefore  would  not  avoid  the  sale.  It 
would  be  repugnant  to  every  principle  of  common  sense,  rea- 
son and  law,  to  say  that  two  or  more,  and  especially  judgment 
or  lien  creditors  of  a  debtor,  whose  real  estate  had  been  taken 
in  execution  and  was  about  to  be  sold  by  the  sheriff,  could 
not  agree  to  become  joint  purchasers  thereof,  provided  it  were 
not  bid  for  by  others  beyond  a  fixed  sum,  and  that  one  of 
them  should  bid  in  his  own  name  for  the  common  use  of  all  of 
them.  But  it  is  said  that  such  an  agreement,  in  its  effect,  pre- 
vents competition,  and  therefore  inevitably  tends  to  depress 
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the  price  for  which  the  property  would  otherwise  be  sold,  to 
the  injury  of  the  debtor  and  the  other  creditors.  Admitting 
this  to  be  true  in  part,  which  is  all  that  can  be  claimed,  at 
most,  what  right  has  the  debtor,  or  have  the  other  creditors, 
to  demand  and  require  that  there  shall  be  a  competition,  cither 
among  the  creditors  of  the  debtor  or  among  those  who  are  not 
of  his  creditors?  *  *  Every  man  must  be  left  to  act  as  he 
pleases  in  such  case ;  that  is,  either  to  bid  singly  for  the  prop- 
erty, if  he  wishes  to  bny,  aod  be  able,  or  to  unite  with  others, 
as  he  may  think  it  most  suitable  to  his  means,  and  most  ad- 
vantageous to  himself  in  any  other  respects.  But  it  is  fitr 
from  being  true  that  every  agreement  of  the  kind  has  a  neces- 
sary tendency  to  lessen  the  price  that  otherwise  might  be  ob- 
tained for  the  property  at  the  sale;  on  the  contrary,  it  may 
tend  to  increase  it." 

In  the  case  of  Holmts  v.  J/bfows,  3  Rich.  61,  the  court  uses 
the  following  language :  "  It  is  not  every  joint  bidding,  or  part- 
nership among  bidders,  at  a  sale  under  a  decree  in  chancery, 
that  is  corrupt  aud  fraudulent.  Such  joint  or  partnership 
bidding  may  be  perfectly  legitimate.  To  render  them  unlaw- 
ful and  void,  there  must  be  a  fraudulent  intent  to  depress  and 
chill  the  sale,  to  obtain  the  property  at  an  under  value,  or  to 
obtain  other  undue  and  unconscientious  advantages.  *  *  * 
A  fraud  in  a  case  like  this,  as  in  every  other  case,  must  be 
judged  of  by  all  the  attendant  circumstances.  If  the  co-part- 
nership in  bidding  appears,  from  the  att«ndant  circumstances, 
to  have  been  entered  into  with  a  fraudulent  intent  to  depress 
and  chill  the  sales,  and  to  obtain  undue  advantages  in  the  pur- 
chase of  property,  the  sale  will  be  vacated.  If  such  joint  bid- 
ding has  no  such  fraudulent  intent,  and  is  bona  fide,  it  will 
not  have  the  effect  of  vitiating  the  sale."  See  also  BamiUon 
V.  HamiUon,  2  Rich.  Eq.  355;  SniiVA  v.  Greenlee,  2  Dev.  L. 
126;  Naii<mal Bank,dc.,v.SpragxK,-2.(i'S.3.'Ef{.  159,168-9. 

In  the  case  of  McMinn  v.  Pkipps,  3  Sneed,  195,  the  court, 
in  speaking  of  an  agreement  not  to  bid  against  each  other, 
says :  "  Upon  the  first  proposition  there  can  be  no  doubt  that 
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if  the  land  had  been  divided  into  three  lots  and  sold  sep^ 
arately,  and  Mr.  Taylor  had  desired  to  purchase  lot  No.  1, 
Mr.  Spring6eld  lot  No.  2,  and  Mr.  DegrafTonried  No.  3,  and 
they  had  agreed  among  themselves  that  neither  should  bid 
against  the  others  for  the  lots  they  desired  to  purchase  re- 
spectively, such  an  agreement  would  have  been  a  fraudulent 
combination  to  avoid  competition,  and  tlie  sales  would  have 
been  voidable,  *  *  But  such  is  not  this  ease.  Here,  the 
whole  tract  was  to  be  sold  together,  and  each  of  the  parties 
wanted  certain  portions  of  it,  but  neither  wanted  to  purchase 
it  all.  Hence  they  entered  into  an  agreement  to  purchase 
jointly,  and  to  make  a  division  among  themselves  so  as  to 
suit  the  covenicDce  of  each.  Such  an  agreement  is  not  a  fraud- 
ulent combination  to  stifle  competition,  nor  is  it  against  pub- 
lic policy  or  strict  morality."  In  that  case  the  court  ap- 
provingly cites  2  Dev.  L.  12G.  In  the  case  of  Jainea  v. 
Fulcrod,  5  Tex.  512,  it  was  agreed  between  two  that  one 
should  bid  otf  a  lot  for  the  use  of  both ;  the  one  bid  off  the 
lot,  and  refused  to  keep  the  agreement.  The  court  held  the 
agreement  valid,  and  after  citing  many  authorities  say :  "  The 
&cts,  set  forth  in  the  petition,  show  no  fraudulent  combins-' 
tion  or  artifice  to  stifle  fair  competition,  to  the  injury  of  the 
vendor  or  to  secure  the  lot  at  less  than  its  value." 

In  the  case  oi  Buckner  v.  ChamUisa,  30  Ga.  658,  the  court 
below  took  the  same  view  of  the  law  that  appellant's  learned 
counsel  do,  and  told  the  jury  below  as  a  matter  of  law,  that 
if  defendants  "  combined  not  to  bid  against  each  other,  the  sale 
was  void."  In  reviewing  the  action  of  the  court  below,  the 
Supreme  Court  say  of  this :  "  It  was  equivalent  to  saying  that 
persons  could  not  buy  property  at  sheriff's  sale  on  joint  ac- 
count, for  every  agreement  to  buy  on  joint  account  implies 
nn  agreement  that  they  will  not  bid  against  each  other.  There 
is  no  such  rule  of  law  as  that.  If  they  had  used  any  means 
unfiirly  or  fraudulently  to  prevent  other  persons  from  bidding 
for  the  property,  that  would  have  defeated  the  sale  as  to  them." 

Bishop  on  Contracts,  section  481,  contains  the  following: 
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"Partners,  or  persons  contemplating  &  partnership  as  to  the 
particular  thing;  several,  wlio  each  want  a  part,  and  not  the 
■whole,  of  the  thing,  and  are  to  divide  it  between  themselves ; 
and  others,  whose  object  is  not  an  undue  advantage  but  a  fair 
purchase,  may  enter  into  a  valid  arrangement  for  one  to  bid 
and  the  rest  abstain." 

The  case  of  Pkippen  v,  Stickney,  3  Met.  384,  is,  perhaps, 
the  leading  case  upon  this  subject,  and  is  cited  and  relied 
upon  by  both  siden  in  this  case.  And,  after  reviewing  the 
authorities  on  this  <^uestion,  the  court  use  the  following  lan- 
guage :  "It  seems  to  us,  after  some  consideration  of  this  ques- 
tion, and  an  examination  of  the  adjudged  cases  bearing  upon 
it,  that  we  can  not  judicially  declare  that  every  contract  be- 
tween two  or  more  individuals,  in  which  it  may  be  stipulated 
that  one  is  to  be  the  purchaser  for  the  joint  benefit  of  himself 
and  another,  and  that  the  other  is  not  to  interfere  with  his 
bidding,  shall,  when  attempted  to  be  enforced  for  the  benefit 
of  the  associates,  be  held  void  as  a  fraud  upon  the  rights  of 
the  vendor  and  against  public  policy,  merely  because  he  who 
seeks  to  enforce  the  contract  may  have  been  thereby  induced 
to  abstain  from  bidding.  *  *  *  The  extent,  to  which  the 
doctrine  of  invalidating  such  contracts  can  be  safely  carried, 
wouldrather  seem  to  embrace  within  the  rule  all  cases  of  fraud- 
ulent acts,  and  all  combinations  having  for  their  object  to  stiile 
feir  competition  at  the  biddings,  with  the  design  of  becoming 
the  purchasers  at  a  price  less  than  the  fair  value  of  the  prop- 
erty. Beyond  this,  the  application  of  the  principle  contended 
for  may  be  found  productive  of  mischief  and  an  unwarranta- 
ble interference  with  the  course  of  business  in  auction  sales. 
We  are  therefore  of  the  opinion,  that  an  agreement  between 
A.  and  B.,  that  A.  will  permit  B.  to  become  the  purchaser  of 
certain  property  about  to  be  offered  at  sale  at  public  auction, 
and  that  A.  shall  participate  with  B.  in  the  benefits  of  the 
purchase,  will  or  will  not  be  fraudulent,  as  the  circumstances 
of  the  case  show  innocence  of  intention  or  a  fraudulent  pai^ 
pose  in  making  such  agreement." 
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Bigelow  on  Frauds,  p.  142,  has  the  following  language : 
"Parties  may  purchase  jointly  at  public  sales,  if  all  be  open 
and  fair.  A  combination  of  interests  is  not  necessarily  coi^ 
rupt.  It  is  the  end  to  be  accomplished  which  determines 
whether  a  combination  is  lawful  or  otherwise.  If  it  be  to  de- 
press the  price  of  the  property  by  artifice,  the  purchase  will  be 
void ;  if  it  be  to  raise  money  for  payment,  or  to  divide  the 
property  for  the  accommodation  of  the  purchasers,  it  will  be 
valid."  Brealin  v.  Brown,  24  Oliio  St.  5C5 ;  Smith  v.  Green- 
lee, 2  Dev.  126;  Atekeson  v.  Mallon,  43  N.  Y.  147.  We  do 
not  find  that  this  precise  question  has  heretofore  been  before 
this  court.  The  cases  of  Bunls  v.  Cole,  7  Blackf.  265,  Plaster 
V.  Burger,  5  Ind.  232,  Forelander  v.  Hkka,  6  Ind.  448,  and 
Gilbert  v.  Carter,  10  Ind.  16,  are  all  in  relation  to  preventing 
third  parties  at  the  pale  from  bidding. 

From  the  foregoing  authorities  we  come  to  the  conclusion 
that  the  agreement  in  the  case  at  bar  is  not  fraudulent  and 
void  on  it£  face,  as  being  against  public  policy.  And  if  it 
was  fraudulent  in  fact  it  was  necessary  that  the  appellant 
should  allege  that  in  his  answer  and  prove  it  upon  the  trial. 
In  the  case  of  Pkippen  v.  Stickney,  supra,  the  court  held  as 
follows :  "  In  the  case  before  us,  upon  the  fects  stated,  we 
do  not  feel  authorized  to  set  aside  this  agreement  as  illegal  or 
fraudulent  upon  the  principles  we  have  stated.  Fraud  is  not 
to  be  presumed,  where  the  contract  is,  on  the  fece  of  it,  con- 
sistent with  honesty  of  purpose  and  fair  dealing.  If  the  de- 
fendant would  avail  himself  of  a  defence  of  that  character,  it 
must  be  upon  the  findings  of  a  jury,  or  upon  a  case  stated  by 
the  parties  clearly  disclosing  such  fraudulent  purpose.  This 
contract  might  have  been  entered  into  by  these  parties,  for 
good  and  justifiable  reasons;  and  it  is  not,  therefore,  to  be 
deemed  fraudulent  and  void  upon  the  face  of  it." 

In  the  case  of  Bradley  v.  Kingsley,  43  N.  Y.  534,  the  court 
say:  "No  principle  or  authority  warrants  a  court  to  pro- 
nounce such  an  arrangement  fraudulent,  as  a  matter  of  law." 

In  the  case  of  Jamea  v.  Fularod,  6  Texas,  512,  the  court 
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say:  "  Had  the  question  arisen  otherwise  than  on  demurrer, 
and  had  it  been  shown  tliat  the  lots  generally  sold  at  rates 
higher  than  the  fixed  limit,  and  that  the  effeci:  of  thitj  agree- 
ment prevented  the  property  from  attaining  ita  full  price — 
and  this  could  have  been  affirmatively  proven — the  transaction 
would  have  been  repugnant  to  public  policy,  and  consequently 
null  and  void.  But  as  the  case  is  presented,  the  agreement  is 
most  clearly  within  the  specific  qualifications  of  the  rule  as 
found  in  the  cases  ofSmitkv.  (?reen/ee, 2  Dev.  126, and  PAqj- 
pen  V.  Slicknej/,  3  Met.  384."  See  also  Bigelow  Fraud,  142; 
Goss  V.  Austin,  11  Allen,  525;  SmuU  v.  Jonea,  1  Wattfi  & 
Serg.  128;  Moak's  Van  Santvoord's  Pleadings,  563. 

Thus  we  see  that  the  authorities  bold  that  the  court,  as  a 
questiou  of  law,  can  not  bold  such  contracts  illegal  and  void, 
if  they  are  susceptible  of  a  construction  that  makes  them  legal ; 
but  the  question  of  the  fraudulent  or  illegal  intent  is  one  for 
the  jury.  There  is  nothing  in  the  objection,  incidentally  men- 
tioned, that  tlie  agreement  was  without  consideration.  All 
the  authorities  heretofore  cited  recognize  the  agreement  as 
being  baaed  upon  a  sufficient  consideration. 

The  last  objection  to  the  complaint  is  that  the  contract  ia 
within  the  statute  of  frauds,  because  it  is  a  contract  for  a  future 
sale,  and  that  the  property  sold  or  to  be  sold  is  of  the  value 
of  more  than  filly  dollars.  We  think  there  is  no  element  of 
a  sale  or  of  a  contract  for  a  fnturc  sale  between  the  parties  Id 
the  contract  set  oat  in  the  complaint.  The  agreement  between 
the  parties  is,  that,  when  the  net  earnings  of  the  mill  were  suf- 
ficient to  pay  certain  debts  and  claims,  each  was  to  own  ooe- 
half  of  said  mill ;  but  if  before  the  net  earnings  amounted  to 
such  a  sum,  appellee  Minerva  should  find  a  purchaser,  appel- 
lant should  deliver  the  mill,  and  appellee  Minerva  should 
cause  said  purchaser  to  pay  appellant  certain  sums  agreed 
upon.  It  was  not  an  agreement  that  appellant  should  sell  io 
the  future.  But  he  holding  as  trustee,  upon  appellee  Miner- 
va's causing  a  purchaser  to  pay  to  him  said  sums,  at  her  request, 
he  was  to  deliver  said  mill  to  the  purchaser,  or,  if  she  found 
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no  purchaser,  they  were  to  become  joint  owners  of  the  property. 
Appellee  Minerva  had  a  lien  ou  this  property;  it  was  ad- 
vertised to  be  sold  to  satisfy  this  lien ;  for  the  accommodation 
of  appellant,  she  arranged  with  appellant  that  he  should  bid 
off  the  property  and  hold  it  on  the  terms  agreed  upon.  By 
the  sale  the  amount  of  appellee  Minerva's  foreclosure  judgment 
(J200)  may  be  said  to  be  invested  iu  the  property,  and  appel- 
lant's 182.50,  his  note  and  bid  also  were  invested  in  the  same. 
Bradstreet  being  insolvent,  they  could  look  alone  to  the  prop- 
erty for  payment.     And  after  that  appellant  held  it  in  trust. 

A  trust  may  arise  or  be  created  with  reference  to  per- 
sonal property  the  same  as  real  estate,  and  the  same  rules  ob- 
tain, except  as  to  personal  property  it  may  be  in  parol ;  trusts 
concerning  real  estate  only  are  required  to  be  in  wriling.  1 
R.  S.  1876,  p.  915,  section  1  ;  Hill  Trustees,  44;  1  Perry 
Trusts,  section  67, 

A  number  of  the  cases  cited  in  this  opinion,  showing  that 
the  contract  is  not  void  as  against  public  policy,  also  hold  that 
euch  a  contract  creates  a  trust  in  the  one  who  bids  off  the  prop- 
erty, and  the  agreement  is  not  within  the  statute  of  frauds. 

In  the  case  of  Miller  v.  Robei-t,  18  Texas,  16,  it  was  held, 
that  where  one  party  furnishes  another  funds  with  which  to 
buy  lands  for  him  or  for  them  jointly,  it  creates  a  trust,  and  is 
not  within  the  statute  of  frauds.  It  is  not  a  contract  for  the 
sale  of  land.  Also,  where  one  party  was  to  furnish  land  certifi- 
cates, and  the  other  to  perform  the  labor  and  pay  expenses, 
and  have  a  share  in  the  land,  this  was  a  contract  to  acquire 
jointly,  and  the  party  in  whom  the  title  rests  holds  in  trust 
for  his  eo-tenant.  Gibbons  v.  Bell,  45  Texas,  417;  .^nocil  v. 
Tandy,  28  Texas,  130;  Jenkins  v.  FHnk,  30  Cal.  586. 

If  two  parties,  each  having  written  title  to  a  tract  of  land, 

purchase  a  supposed  better  title,  under  an  agreement  to  divide 

the  premises,  the  one  who  takes  the  title  is  estopped  to  deny 

the  right  of  the  other  to  a  moiety  of  the  land.     JRupp  v.  Orr, 

"Vol.  80.— 17 
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31  Pa.  St.  517;  Cook  v.  Chok,  69  Fa.  St.  443;  &nileif  v. 
Dixon,  1  Pa.  439. 

In  the  case  ofAj-noldv.  Cord,  16  Ind.  177,  it  was  held  that 
"'  A  person  agreeing  verbally  to  bid  in  land  for  another  at 
sheriff's  sale,  shall  be  bound  and  decreed  to  hold  in  trust, 
though  he  took  the  title  in  his  own  name,  and  plead  the  stat- 
ute of  frauds  in  bar.'   Denton  v.  McKenzie,  1  Desaussure,  289," 

"'Where  A.  agrees  with  B.  to  purchase  property  at  sheriff's 
sale  for  B.,  and  he  purchases  the  property,  but  takes  an  abso- 
lute conveyance  to  himself  and  refuses  to  convey  to  B.,  the 
latter,  not  being  privy  to  the  conveyance,  is  not  bound  by  it 
and  may  prove  the  trust  by  parol.'  Strong  v.  Glasgow,  2 
Mur.  289.  A  Court  of  Chancery  relieves  against  fraud  by 
converting  the  person  guilty  of  it  into  a  trustee  for  those  in- 
jured thereby." 

Appellant,  acting  as  the  agent  of  appellee  Miner%'a  and  for 
himself,  under  the  contract  set  out  in  tire  complaint,  in  cSect- 
ing  this  purchase,  and  appellee  confiding  in  his  promises  and 
assurances,  and  relying  upon  the  contract,  ceased  to  give  any 
attention  to  the  sale  of  the  property.  Appellant  bought  and 
then  refused  to  allow  appellee  to  participate  in  the  results  or 
profits  of  the  sale,  according  to  the  contract,  and  takes  the 
property  and  converts  it  to  his  own  use.  A  court  of  equity  will 
not  allow  appellant  to  obtain  and  hold  title  to  property  and 
convert  it  to  his  own  use  under  such  circumstances,  and  to 
thus  sacrifice  and  disregard  the  interests  of  those  for  whom 
he  acf«d,  but  will  convert  him  into  a  trustee  for  the  appellee. 
Switzer  v.  Skiles,  supra;  1  Perry  Trusts,  sec.  166;  Browne 
Statute  of  Frauds,  sec.  96  a.  In  such  case  equity  creates 
a  constructive  trust  not  within  the  statute  of  frauds,  which 
may  be  established  by  parol  evidence.  See  Gox  v.  ^m^mann, 
76  Ind.  210.  But  if  this  contract  was  within  the  statute  of 
frauds,  it  was  so  farexecuted  that  equity  would  estop  appellant 
to  take  advantage  of  it,  by  pleading  the  statute  of  frauds  as  a 
defence.  Browne  Statute  of  Frauds,  sees,  448  and  448a,  aod 
authorities  therein  cited. 
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"A  court  of  equity  will  not  permit  the  statute  of  frauds  to 
be  set  up  a£  a  defence  by  a  party  infected  with  fraud.  And 
parol  trusts  in  real  estate  have  been  frequently  established  in 
direct  contradiction  of  the  statute,  on  the  ground  of  fraud." 
Arnold  v.  Cord,  supra;   Teague  v.  Fowler,  56  Ind.  569. 

We  think  the  first  paragraph  of  the  complaint  stated  &cts 
sufficient  to  withstand  a  demurrer.  And  there  was  no  error 
in  the  overruling  of  the  demurrer. 

The  motion  for  a  new  trial  is  based  upon  alleged  error  in 
refusing  to  give  instructions  asked,  and  in  the  giving  of  in- 
structions, 

The  instructions  asked  and  refused  are  not  signed  by  ap- 
pellant or  his  counsel ;  the  court  had  a  right  to  know  whence 
they  came,  and  who  was  asking  them ;  if  not  signed  by  any 
person,  it  had  a  right  to  refuse  to  give  them.  The  evidence 
is  not  in  the  record  and  the  instructions  asked  may  not  have 
been  applicable  to  the  evidence  in  the  case.  Every  reasonable 
presumption  will  be  indulged  in  favor  of  the  action  of  the 
court  in  not  giving  the  instructions.  Stott  v.  Smilk,  70  Ind. 
298;  Choenv.  Porter,  66  Ind.  194;  Sutherland  v.  Hankins, 
56  Ind.  343;  Etier  v.  Armstrong,  4e  Ind.  197 ;  Bush  v.  Dur- 
ham, 15  Ind.  252 ;  Maghee  v.  Baker,  15  Ind.  254 ;  Buskirk's 
Practice,  105.  There  was  no  error  in  the  refusal  to  give  the 
instructions  asked. 

As  to  the  instructions  given  hy  the  court ;  it  has  been  re- 
peatedly decided  by  this  court,  that,  where  the  evidence  is  not 
in  the  record,  if,  under  any  reasonable  supposable  state  of  the 
evidence,  the  instructions  given  could  have  been  correct,  it 
will  he  presumed  that  such  a  state  of  the  evidence  did  exist. 
JJigbee  v.  Moore,  66  Ind.  263,  and  cases  therein  cited". 

We  can  not  say  that,  in  any  view  of  the  case  that  may  have 
been  presented  by  the  evidence,  any  of  the  instructions  given 
were  necessarily  erroneous.  But  that  the  whole  instructions 
taken  together  &irly  covered  a  reasonably  supposed  state  of 
^e  evidence. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
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We  find  no  error  in  this  record ;  the  judgment  below  ought 
to  be  affirmed. 

Peb  Curiam. — It  U  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  in  all  things 
affirmed,  with  costs. 
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CoHTKACT. — Brtach  of,  not  fa  Carry  <m  BunncM. — An  agieement  not  to  wU 
milk  in  the  toirn  of  C.  is  not  violated  by  selling  to  another  residing  out- 
side of  C,  at  the  farm  of  the  Gist  part;  outside  of  the  town,  merelj  with 
know  ledge  that  the  purchaser  intends  to  retail  the  milkwithin  the  town. 

SuPBEHB  Court. — Instruaima. — No  question  upon  the  refusal  to  pTe  in- 
strnctions  can  be  made  in  the  Supreme  Court  unless  all  the  instractioDt 
given  are  in  the  record. 

Peactice.— /farm/eo  Error. — If  the  court  erroneously  refuse  to  strike  out 
a  pleading,  or  part  thereof,  the  error  is  liarmless. 

From  the  Montgomery  Circuit  Court, 
O.  W.  Pau/and  J.  E.  Humphries,  for  appellant. 
E.  C.  Snyder,  A.  Thomson,  T.  if.  Ristine  and  B.  T.  Ruline, 
for  appellee. 

MoBRis,  C — This  suit  was  brought  by  theappellantagaia?t 
the  appellee  upon  the  fotlowing  contract: 

"This  agreement  witnesseth:  That  David  H.  Martin  and 
Rice  Reid,  of  the  first  part,  have  sold  and  transfered  one  milk 
wagon  and  the  appurtenances  to  the  same,  and  dairy  routes  in 
Crawfordsville,  Montgomery  county,  Indiana,  to  Vincent 
Smith,  of  the  second  part,  and  in  said  sale,  as  part  of  the  con- 
sideration entering  into  said  contract,  the  said  Martin  and 
Reid  engage  with  said  Smith  that  they  will  not  engage  in  the 
dairy  business  in  said  town  so  long  as  said  Smith  shall  con- 
tinue in  said  business  on  his  own  account     Now,  in  piirsn- 
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ance  of  said  agreement,  the  said  '. 
and  agree  with  said  Smith,  in  the  f 
lars,  that  they  will  not  in  any  mai 
Qes9  or  sale  of  milk  in  said  town 
continue  in  said  business  on  his  o^ 
pressly  agreed,  that  the  said  sum  o 
be  the  ascertained  and  liquidated  c 
from  the  said  Martin  and  Reid,  or 
them  shall  violate  their  engagemer 
covered  against  them  or  either  of 
covered  by  suit.  And  it  is  agreed 
said  dairy  this  contract  is  to  be 
and  seals,  this  5th  day  of  Novemb 


It  is  averred  in  the  complaint  tl 
and  continues  to  be,  engaged  in  th 
ing  milk  in  and  about  said  town  of 
known  to  the  appellee ;  that  for  a 
has,  in  violation  of  said  contract, 
in  keeping  at  his  farm,  adjacent  t 
ville,  nine  milch  cowa,  which  pre 
milk,  which  the  appellee  sold  and 
town  of  Crawfordsville,  to  wit:  fo 
is  further  averred  that  the  appelle< 
nishing  to  Geoi^  Gunkle  and  Ben 
dairymen  to  the  appellant  in  said 
milk  per  day,  to  be  sold  in  said  i 
been  selling  for  a  year  past  large  i 
dairymen,  which  he  knew  was  to  be 
The  appellant  demands  judgment 

The  appellee  demurred  to  the  i 
was  overruled,  and  he  then  answ 
paragraphs,  the  first  being  withdn 

The  paragraph  of  the  answer  ni 
cntion  of  the  contract  set  ont  in 


262  SUPREME  COURT  OF  INDIANA, 

Smith  t.  Martin. 

states  that  the  appellee  owns  a  &rm  about  one  mile  distsot 
from  the  corporate  limits  of  the  townof  Crawfordsville;  that 
ever  since  the  making  of  said  contract  he  has  kept  on  said 
fiirm  nine  milch  cows ;  that  he  has,  since  the  making  of  said 
contract,  sold  to  said  Gunkle  and  Oliver  considerable  quan- 
tities of  milk  on  said  ferm,  to  wit :  from  six  to  eleven  gallons 
per  day ;  that  said  Gunkle  and  Oliver  were,  at  the  time  he  sold 
them  milk  as  aforesaid,  engaged  in  selling  milk  in  said  town 
of  Crawfordsville ;  that  he  sold  said  mtlk  to  the  said  Gunkle 
and  Oliver  at  his  &rm,  and  that  neither  of  them  resided  in 
said  town  at  the  time ;  that  he  never  sold  or  furnished  any 
milk  to  any  one  residing  in  said  town ;  that  he  never  solicited 
any  one  living  in  said  town  to  buy  milk  of  him  at  his  &im 
ailer  the  making  of  said  contract,  nor  had  he  at  any  time  sold 
milk  on  his  &rm  to  be  sold  to  any  one  in  said  town,  though 
those  to  whom  he  sold,  were,  so  &r  as  he  was  concerned,  at 
liberty  to  sell  wherever  and  to  whom  they  pleased. 

The  third  paragraph  of  the  answer  is  the  same  as  the  sec- 
ond, except  that  it  states  that  the  appellee  had,  at  the  time  he 
entered  into  the  contract  sued  on,  nine  cows  on  his  farm ;  that 
he  could  not  dispose  of  them,  and  had  to  sell  or  waste  the 
milk;  that  be  did  not'  sell  for  the  purpose  of  violatiug  bis 
contract  or  injuring  the  appellant,  etc. 

The  fourth  paragraph  admits  the  making  of  the  contract  sued 
on,  but  alleges  that  the  appellee  is  a  farmer,  residing  on  his 
farm  one  mile  distant  from  Crawfordsville ;  that  he  keeps  nine 
cows;  that  they  produce  a  large  quantity  of  milk,  which  he 
has  sold  on  said  iarm ;  but  that  lie  has  not,  since  the  making 
of  said  contract,  sold  any  milk  within  the  town  of  Crawfords- 
ville, nor  to  any  one  living  in  said  town,  nor  has  he  sold  milk 
to  any  one  to  he  sold  in  said  town ;  that  the  nnmher  of  co^rs 
by  him  kept  is  not  more  than  is  usually  kept  on  a  farm  of  tlie 
size  of  his. 

The  appellant  moved  the  court  to  strike  out  the  third  and 
fourth  paragraphs  of  the  appellee's  answer,  on  the  ground 
that  they  were  in  sub.stance  the  same  as  the  second.     He  alflo 
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moved  the  court  to  strike  out  a  pai 
of  the  answer.     The  motions  were 

The  appollant  replied  by  a  geiiei 
specially,  alleging  that  at  the  tio 
vontract,  he  had  but  two  cows  on  I 
and  Oliver  were  desirous  of  engag 
ing  milk  in  .said  town  of  Crawfort 
produce  the  milk  for  said  business ; 
them  and  the  appellee  that  the  la 
and  furnish  them  14  gallons  of  m 
should  solicit  custom  and  sell  the  i 
appellee  was  to  have  part  of  the  pi 
paid  by  Gunkle  and  Oliver  in  thi 
give  him  for  the  milk  to  be  furnis 
said  agreement,  the  appellee  purchi 
the  milk  as  agreed,  and  the  said  ( 
same  in  said  town  an  promised,  du 
the  complaint,  which  greatly  damn 

The  appellee  filed  a  demurrer  tc 
ruled.     The  cause  was  submitted 
turned  a  verdict  tor  the  appellee, 
new  trial.     The  motion  was  overru 
upon  the  verdict  in  favor  of  the  a] 

The  overruling  of  the  motion  fo 
error.  Other  errors  are  assigned, 
in  the  one  above  stated. 

There  was  no  available  error  in 
motion  to  strike  out  the  third  ai 
part  of  the  second  paragraph,  of 
there  was  any  error  in  overruling  t 

The  first  objection  seriously  urgi 
is  the  refusal  to  give  the  third  ic 
pellaat.  But,  as  all  the  instructi< 
not  in  the  record,  we  must  presum 
the  court,  that  the  ground  of  comp 
instructions  given  by  the  court  of 
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■own  language.  Freeze  v.  DePuy,  57  Ind.  188;  Uoiren  v.  Pol- 
lard, 71  Ind.  177. 

The  court,  at  the  instaoce  of  the  appellee,  gave  the  follow- 
ing instructions: 

"2.  The  defendant  had  a  right  to  sell  at  his  farm,  outside 
of  the  town  of  Crawfordsville,  milk  produced  by  cows  kept 
outside  of  the  town  of  Crawfordsville,  to  persons  living  out- 
side of  the  town  of  Crawfordsville,  although  he  knew  at  the 
time  of  such  sale  that  the  persons  to  whom  he  sold  the  milk 
intended  to  and  did  sell  the  ipilk  in  the  town  of  Crawfords- 
ville. 

"3.  Selling  at  his  form,  outside  of  the  town  of  Crawfords- 
ville, milk  produced  by  cows  kept  by  the  defendant  outside 
of  the  town  of  Crawfordsville,  to  persons  residing  outside  of 
the  town  of  Crawfordsville,  knowing  that  the  persons  to  whom 
it  was  sold  intended  to  and  did  take  it  within  the  town  of 
Crawfordsville  for  sale,  and  did  in  said  town  sell  the  same, 
would  not  be  selling  to  a  person  to  be  sold  in  the  town  of 
Crawfordsville.  To  constitute  a  selling  to  be  sold  withio 
said  town  of  Crawfordsville,  there  must  have  been  an  under- 
standing or  agreement  between  the  defendant  and  the  person 
to  whom  the  milk  was  sold,  that  the  milk  should  be  sold  within 
the  town  of  Crawfordsville.  To  make  it  a  selling  to  be  sold 
within  said  town,  the  understanding  or  agreement  between  the 
defendant  and  the  person  to  whom  the  milk  was  sold  most 
have  been  such  that  the  person  to  whom  the  milk  was  sold 
could  not  Fsell  it  at  any  other  place  than  in  tlietown  of  Craw- 
fordsville, without  violating  his  agreement  with  the  defendant. 
If  the  person  to  whom  the  milk  was  sold  was  at  liberty  to  and 
could,  without  acting  in  bad  feith  with  the  defendant,  sell  the 
milk  to  whoever  he  might  choose,  it  would  not  be  a  selling  to 
be  sold  in  the  town  of  Crawfordsville." 

The  appellee  bound  himself  by  his  agreement  with  the  ap- 
pellant, not  to  carry  on  the  dairy  business  nor  sell  milk  within 
the  town  of  Crawfordsville.  He  did  not  engage  not  to  sell 
milk  or  carry  on  said  business  elsewhere.    Though  the  agree- 
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ment  should  be  feirly  construed  in  view  of  the  objects  and 
purposes  of  the  parties  to  it,  yet  it  can 'not  be  enlarged  by 
construction,  so  as  to  extend  the  limits  of  the  district  in 
which  the  appellee  was  prohibited  from  doing  business.  Rol- 
ler V.  Oft,  ]  4  Kan.  609 ;  Harkinson's  Appeal,  78  Pa.  St.  1 96. 
The  appellee  could  not,  under  the  contract,  establish  a  dairy 
and  milk  depot  on  hisfarmoutsideof  the  town  of  Crawforda- 
ville,  solicit  custom  from  the  town  and  supply  its  people  with 
milk.  But  he  might,  without  violating  the  letter  or  spirit  of 
the  contract,  sell  milk  at  any  point  outside  of  the  town,  to  any 
one  not  living  in  the  town,  and  who  could  not  be,  for  that 
reason,  a  customer  of  the  appellant.  It  follows  that,  if  by  the 
contract  the  appellee  is  not  prohibited  from  selling  milk  out- 
side of  the  town  of  Crawfordsville  to  persons  not  living  in 
said  town, the  use  which  such  peraons  might  make  of  the  milk 
purchased  would  not  affect  or  in  any  way  limit  his  right.  Nor 
will  his  right  to  sell  be  controlled  by  his  knowledge  of  the 
fact  that  the  purchaser  buys  with  the  intention  to  resell  within 
the  prohibited  territory.  The  purchaser  would  have  the  right 
to  sell  where  he  pleased ;  with  this  the  appellee  would  have  no 
concern  unless  interested  in  the  sales  made. 

It  follows  that  the  court  did  not  err  in  giving  the  instruc- 
tions requested  by  the  appellee.  The  appellant  refers  us  to 
the  cases  of  Duffy  v.  Skockei/,  11  Ind,  70 ;  Sander  v.  Hoffman, 
64  N.  Y.  248  ;  Davis  v.  Barney,  2  Gill  &  John.  382 ;  Hubbard 
V.  Miller,  27  Mich.  16.  In  the  last  case,  the  question  was  as  to 
the  validity  of  the  contract.  In  the  case  of  Sander  v.  Hit- 
man, the  court  held,  very  correctly  we  think,  that  a  party 
who  had  sold  the  good-will  of  the  business  of  supplying  meat 
to  the  people  in  a  certain  locality,  and  agreed  not  to  carry  on 
the  busines,s  in  that  locality,  could  not  open  up  a  place  for 
business  outside  of  the  inhibited  district,  receive  orders  there 
and  till  them  by  delivering  the  meat  to  the  parties  within  the 
locality.  In  the  case  oCDrtna  v.  Barney, mpra,  the  court  held, 
laying  much  stress  upon  the  word  "  indirect,"  as  u.sed  in  con- 
tract, that  aparty  who  had  sold  his  interest  as  a  stage  proprietor. 
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on  the  WashiDgtOD  and  Baltimore  road,  and  pledging  himself 
not  to  be  concerned, "  direct  or  indirect,"  inany  line  of  stages 
in  opposition,  could  not,  without  violating  his  contract,  become 
instrumental  in  setting  up  or  carrying  on  an  opposition  line 
of  stages  ou  said  road,  oraid  in  carrying  on  thesame.  The  case 
of  Duffy  V,  Shockey,  supra,  simply  holds  that  a  party  who 
has  agreed,  for  a  sufficient  consideration,  not  to  start  marble 
shops  within  a  cei'tain  district,  can  not  start  such  shops  outside 
of  such  district,  and  then  solicit  custom  within  the  district. 

The  instructions  objected  to  proceud  upon  the  ground  that, 
had  the  appellee  solicited  patronage  from  the  people  within 
the  town  of  Crawfordsvillc,  or  sold  milk  to  any  one  living 
without  the  town  for  the  purpose  of  having  it  sold  by  such 
person  within  the  town,  he  would  have  been  acting  in  viola- 
tion of  the  contract.  The  instructions  are  to  the  eflect  that  a 
knowledge  on  the  part  of  the  appellee,  that  the  person  ofTering 
to  buy  his  milk  intended  to  sell  it  in  Crawfordsville,  does  not 
deprive  him  of  the  opportunity  to  dispose  of  his  milk.  That 
if  his  purpose  is  simply  to  sell  his  milk,  and  not  to  cause  it  to 
be  sold  within  the  town,  he  does  not,  by  such  sale,  violate  his 
contract  with  the  appellant.  We  think  the  instructions  are 
as  favorable  to  the  apixllant  as  ho  could  ask. 

The  appellant  excepted  to  the  following  instruction  given 
by  the  court  of  its  own  motion  ; 

"  If  you  should  find  from  the  evidence  that  the  defendant 
executed  the  contract  sued  on,  that  afterward  he  went  into 
the  business  of  furnishing  milk  to  Gunkle  and  Oliver  outside 
of  the  town  of  Crawfordsville,  and  the  sales  of  such  milk  to 
Gunkle  and  Oliver  were  made  without  any  understanding  on 
the  part  of  the  defendant  and  said  Gunkle  and  Oliver,  that  the 
defendant  should  have  any  interest  in  the  sales  made  by  them 
in  the  town  of  Crawfordsville,  you  should  find  for  the  de- 
fendant," 

There  was  no  error  in  this  chai^,  of  which  the  appellant 
can  complain.  All  the  testimony  in  the  case  relating  to  sales 
of  milk  made  by  the  appellee  after  the  execution  of  the  con- 
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tract  sued  on,  and  before  the  con 
reference  to  the  tacts  recitod  in 
the  charge,  the  appellee  had  no  i 
made  by  Gunkle  and  Oliver  in  1 
though  he  had  sold  them  the  mil 
the  limits  of  the  town,  he  was  no 

The  testimony  tended  to  supp 
it  was  not  contrary  to  the  evidf 
law.     The  judgment  below  shoul 

Per  Curiam, — It  is  ordered,  i 
that  the  judgment  below  be  aSira 
laut. 


Smith,  Adm'r,  v. 

Habbied  Wokah. — Diaainiih/  to  Qmtn 
and  Wi^ — Under  the  laws  prior  to  IS 
general  disability  to  make  pentonal  i 
Dol,  without  the  uonattiit  of  her  hush 
accord  and  aatisfactioo,  sueourt  stafc 
adjuetment.  Neitlier  could  she,  wllh< 
ment  made  before  marriage,  and  so 
which  had  been  exlinguiahed  in  such  i 

Same.— fitmiiasori/  Xote, — A  married  wo 
for  $1,000.  and  her  husband  refusing 
than  tl,.500,  she  tliereupon  agreed  wi 
ance  should  be  made  and  he  should  ( 
that  basis,  and  that  she  would  f^ve  hi 
ference.  She  did  accordingly,  aftermai 
give  a  receipt  tora  sum  to  be  credited 

H(ld,  in  an  action  hj  the  administrab 
the  receipt  was  a  nullit;. 

FaACTiCE.—IUfiua!  of  Rtrty  lo  be  Eiammai 
It  is  not  error  to  refuse  to  strike  out 
fused  to  be  examined  unless  notice  wn: 
the  time  and  place  of  sucb  exHniinati<i 

From  the  Cass  Circuit  Court, 
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Q.  E.  Roes,  for  appellant. 

H.  a  TkorrUon  and  W.  \V.  Thornton,  for  appellees. 

Woods,  J. — Suit  by  the  appellant  as  adtniDigtratoF  of  the 
estate  of  Catharine  E.  Smith,  to  foreclose  a  mortgage  and  to 
obtain  judgment  on  the  overdue  notes  secured  thereby,  exe- 
cuted by  the  appellee  James  H.  Smith  to  the  eaJd  Catharine 
whon  in  life. 

The  second  paragraph  of  answer  is  to  the  effect  that  on  the 
10th  day  of  May,  1877,  aald  Catharine  received  of  the  de- 
fendant John  H.  Smith,  on  said  notes  and  mortgage,  the  sura 
of  six  hundred  dollars  and  executed  to  him  a  receipt  there- 
for, a  copy  of  which  is  filed  with  the  plea. 

The  third  paragraph  of  the  answer  sets  up,  that  on  the  10th 
day  of  May,  1877,  the  defendant  John  H.  Smith  had  a  set- 
tlement with  the  said  Catharine,  wherein  it  was  found  that 
she  was  indebted  to  him  in  the  sum  of  six  hundred  dollars, 
which  she  then  and  there  received  and  allowed  as  a  payment 
on  the  notes  and  mortgage,  and  concurrently  therewith  ex- 
ecuted her  receipt  to  him  in  the  words  and  figures  follow- 
ing: "Received  May  10th,  1877,  of  John  H.  Smith,  six- 
hundred  dollars,  to  be  applied  on  mortgage  held  by  me  against 
John  H.  Smith."     Signed,  "  Catharine  E.  Smith." 

The  fourth  paragraph  of  reply,  which  was  addressed  to 
these  answers,  was  to  the  effect  that  at  the  time  of  the  alleged 
execution  of  said  receipts  the  said  Catharine  was  the  wife  of 
the  plaintiff;  that  she  did  not  then  receire,  nor  had  she  there- 
tofore received,  any  money  payment  on  said  notes  and  mort- 
gage ;  and  that  the  plaintiff  did  not  consent  to  the  making 
of  the  alleged  settlement  nor  to  the  giving  of  the  receipts. 

To  this  reply  the  court  sustained  a  demurrer,  for  want  of 
facta  stated  sufficient  to  make  a  good  reply,  and  the  appel- 
lant's exception  to  this  ruling  presents  the  principal  question 
to  be  decided. 

It  is  not  disputed  by  counsel,  that,  under  the  law  as  it  was 
at  the  time  of  this, transaction,  it  was  competent  for  a  mar- 


NOVEMBER  TERM,  1881 

Smith,  Adm'r,  v.  Smith  el  oL 

ried  womao  to  receive  money  uj>od  obligatiou 
by  her,  aod  give  valid  receipts  therefor,  aud 
nothing  on  that  point;  but  it  is  cout«ndcd  t 
«oaaent  of  her  husband,  she  was  not  permittc 
give  credit  for  anything  besides  money,  nor  t 
meat  or  adjustment  of  accounts  between  '. 
debtor,  and  give  him  a  valid  credit,  or  receipt 
amount  so  determined  to  be  due  from  lier  to 

The  general  disabilitieB  of  married  womei 
of  statutory  power,  to  hold  and  dispose  of  j 
make  contracts  binding  upon  themselves  pe 
understood.  But  the  gross  injustice  and  0| 
common  law  rules  have  been  long  since  in  s 
rected,  if  not  abolished,  by  the  more  liben 
civilized  States.  For  the  latest  enactment  a 
dition  of  the  law  of  this  State  on  the  subjei 
sion  of  1881,  chapter  71.  The  case  before  uf 
be  determined  by  reference  to  earlier  statutes 

The  act  of  March  4th,  1853,  contained  the  f 
which  was  validly  enacted  and  remained  in  1 
of  the  transaction  in  question : 

"See.  6.  The  personal  property  of  the  wif 
the  time  of  her  marriage,  or  acquired  during 
3ceDt,  devise,  or  gift,  shall  remain  her  own 
same  extent  and  under  the  same  rules  as  her 
mains,  and  on  the  death  of  the  husband  befoi 
personal  property  shall  go  tu  the  ^vife,  and  o 
the  wife  before  the  husband,  shall  be  distribi 
manner  as  her  real  estate  descends,  and  is  ap 
the  same  circumstances."     1  R.  S.  1876,  p.  4 

Concerning  her  real  estate,  the  provision  < 
to  be  considered  is  as  follows : 

"  No  lands  of  any  married  woman,  shall 
debts  of  her  husband ;  but  such  lands  and  tl 
from,  shall  be  her  separate  property,  as  fully 
married :    Pronded,  That  such  wife  shall  hi 


270  SUPREME  COUET  OF  INDIANA, 

Smith,  Adm'r,  v.  Smith  et  aL 

encumber  or  convey  such  lands,  except  by  deed,  in  which  her 
husband  shall  join,"  Act  of  May  31st,  1852,  sec.  5,  1  R. 
S.  1876,  p.  550.  It  has  been  held  under  these  statutes,  that 
a  married  woman  can  not  convey  her  separate  property,  either 
real  or  personal,  without  the  consent  of  her  husband.  Rmk 
V.  Cochran,  10  Ind.  195;  ScoU  v.  Scott,  13  Ind.  226;  Collier 
V.  Connelly,  15  Ind.  141 ;  Moreau  v.  Branson,  Zl  Ind.  195. 

That  the  appellant's  wife  had  no  power,  without  his  con- 
sent, to  make  a  gift  or  a  voluntary  release  of  her  demand  to 
her  debtor,  is  too  clear  to  admit  of  discussion.  The  second 
plea  alleges  that  the  receipt  was  given  for  money  paid  upOD 
the  debt.  The  reply  is  that  no  money  was  or  had  been  paid ; 
and  this  being  equivalent  to  an  averment  that  the  receipt  was 
made  without  consideration,  is  perhaps  a  sufficient  reply  to 
that  plea. 

The  question  upon  the  other  paragraph  of  the  answer,  which 
alleges  a  settlement  wherein  it  was  found  that  the  deceased 
was  indebted  to  the  appellee  in  the  amount  of  the  receipt,  ie 
different.  It  is  not  alleged  that  there  was  an  actual  indebt- 
edness, but  that  upon  a  settlement  made  an  indebtedness  was 
found  or  agreed  upon.  The  reply  shows  it  was  not  for  money 
then  or  theretofore  received  by  said  Catharine.  This,  how- 
ever, does  not  exclude  the  idea  of  a  valid  debt  or  liability  of 
the  said  Catharine  to  the  appellee,  which  was  the  subject  of 
the  settlement.  Such  liability  could  not,  of  course,  have  arisen 
out  of  any  transaction,  contract  or  purchase,  made  after  her 
marriage,  because  she  was  thereafter  under  disability;  but 
while  a  feme,  sole  she  may  have  incurred  liabilities  which 
were  brought  into  such  adjustment.  This  brings  us  to  the 
question  whether  a  married  woman,  who  is  indebted  person- 
ally, might,  under  the  laws  quoted  supra,  without  the  consent 
of  the  husband,  have  made  a  valid  and  binding  settlement, 
or  accord  and  satisfaction,  or  an  account  stated,  which  could 
be  set  up  or  pleaded  against  her  as  such. 

The  making  of  such  adjuHtments  necessarily  implies  the 
power  to  make  contracts  concerning  the  matters  settled,  and 


to  impose  personal  obi 
might  be,  in  the  iiidirei 
of  her  property,  either  r 
do.  If  the  appellee  in  i 
said  Catharine,  he  migh 
in  that  way  have  obtain 
claims  against  her  were  ^ 
ment  made  with  her,  wl 
sent  of  the  hnsbnntl,  car 
is  here  sought  to  be  don 

Whether,  if  thedcfen. 
eet-off,  as  suggested  abo 
evidence,  in  the  nature  o 
decide. 

Upon  th«  trial  it  was 
in  suit  were  given  by  th 
said  Catharine  in  the  ni 
upon  |l,O00as  the  consi 
join  in  the  deed  for  ths 
the  appellee,  that,  if  he  w 
she  would  afterward  all 
$1,000,  and,  for  the  pur 
the  receipt  in  question  wi 
edge  of  the  appellant, 
against  his  sister,  the  sa 
chase  of  her  interest  in  t 
tion,  executed  a  release  i 
charged,  therefore,  did  n 
the  receipt,  and,  withouf 
Catharine  had  no  power 
just  they  may  have  bee 
sideration  for  the  releasi 

It  is  equally  clear  tha 
the  notes  and  mortgage 
sideratioD  for  the  receipl 
by  parol  the  written  agr 
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prevented  its  having  auy  binding  force.  So  that,  if  the  ap- 
pellant had  couseoted  to  the  giving  of  the  receipt,  the  receipt 
would  not  have  constituted  a  binding  obligation  to  give  the 
credit  stipulated  for.  Irrespective  of  the  pleadings,  therefore, 
the  verdict  was  clearly  contrary  to  the  law  and  the  evidence. 

The  appellant  complains  of  the  action  of  the  court  in  refus- 
ing to  strike  out  the  answer  of  the  appellee  Smith.  The  ap- 
pellant sought  to  examine  the  appellee  asa  party  to  theactioo, 
before  the  trial;  the  appellee  attended  at  the  time  and  place 
fixed  in  the  notice,  which  was  duly  served  upon  him,  but  re- 
fused to  answer  or  to  be  examined,  without  ofTering  any  excuse 
for  the  refusal,  so  far  as  appears  in  tlie  record.  The  only  rea- 
son we  can  find  in  the  record  before  us  for  the  refusal  of  the 
court  to  strike  out  the  answer  is  in  the  &ct  that  it  does  not 
appear  that  notice  of  the  examination  was  given  to  the  said 
appellee's  co-defendant.  The  statute  prescribes  "a  previous 
notice  to  the  party  to  be  examined,  and  any  other  adverse 
party,  of  at  least  five  days,  unless  for  good  cause  shown,  the 
court  order  otherwise."  No  order  of  the  court,  relieving  the 
appellant  from  the  necessity  of  giving  notice  to  the  other  de- 
fendants, is  shown.  We  can  not,  therefore,  say  that  the  court 
committed  any  error  in  this  respect. 

The  points  decided  make  all  other  questions  immaterial. 

The  judgment  is  reversed  with  costs,  and  with  instructions 
to  overrule  the  demurrer  to  the  fourth  paragraph  of  reply. 

Petition  for  a  rehearing  OTemiled. 


No.  9286. 

The  Auebican  Iksdrancb  Cohfany  «.  Leonard. 

Imsiiramce.— Ompfain/.— Pej/brmonee  ^  Omdiiioaa   PrtetdenL—Jji  a  co«- 
pUiDt  OQ  a  policy  of  insurance,  a  statemeat :    "  And  said  pliintiS'  bu- 
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ther  says  that  he  has  in  all  things  observed  and  performed  and  fulfilled 
all  and  singular  the  matters  and  things  which  were  on  his  part  to  be 
observed,  performed  and  fulfilled,  according  to  the  conditions,  form  and 
efiect  of  said  policy  of  insurance/'  is  a  sufficient  allegation  of  the  per- 
formance of  the  conditions  precedent  named  in  the  policy. 

S.4ME. —  Value  o/Pi'operty, — Amount  of  Loss. — In  such  complaint,  a  statement 
of  the  loss,  giving  the  amount  lost  upon  each  of  the  articles  insured,  is 
sufiicient  to  show  that  the  property  destroyed  was  of  some  value,  and 
that  a  cause  of  action  to  some  extent  had  accrued  to  the  plaintifi'. 

Same. — Policy. — A  policy  of  insurance  is  governed  by  the  same  principles 
applicable  to  other  agreements  involving  pecuniary  obligations. 

Same. — Premium  Notes  Unpaid. — Defence. — Where  a  policy  provides  that  if 
premium  notes  be  not  paid  the  policy  shall  become  void,  it  is  a  good 
defence  to  an  action  on  the  policy  that  the  premium  notes  were  unpaid 
at  the  time  of  the  loss. 

Pleading. — Ansioer. — Reply. — A  reply  which  responds  to  a  part  only  of 
the  answer  to  which  it  is  pleaded  is  bad  on  demurrer. 

From  the  Owen  Circuit  Court. 

IV.  M.  Franklin^  S.  0,  Pickens,  H.  Richards  and  A,   W. 
Fullerton,  for  appellant. 

/.  H,  Fowler,  W.  E.  Dittemore  and  L  E,  Johnson^  for  ap- 
pellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  suit  against 
the  appellant  upon  a  policy  of  insurance  against  loss  by  fire. 
He  had  a  verdict  and  judgment  for  $1,236.12.  The  errors 
assigned  are : 

1st.  The  court  below  erred  in  overruling  the  demurrer  to 
the  complaint. 

2d.  The  court  below  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  reply. 

The  policy  of  insurance  is  made  a  part  of  the  complaint. 
It  is  urged,  in  support  of  the  demurrer  to  the  complaint,  that 
there  is  no  sufficient  averment  of  performance  of  the  condi- 
tions precedent  named  in  the  policy.  In  The  Home  Insurance 
Company  v.  Duke,  43  Ind.  418,  this  court  said :  "  Under  the 
code,  2  G.  <fe  H.  108,  sec.  84,  it  would  have  been  sufficient  to 
have  alleged  generally  that  the  plaintiff  had  performed  'all 
Vol.  80.— 18 
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the  conditions  on  his  part;'  such  an  allegation  is  equivalent 
to  a  reference  to  each  condition  precedent,  coupled  with  the 
averment  that  he  had  performed  it,  and  is  made  to  imply  that 
he  has  done  all  the  acts  necessary  to  its  performance." 

The  following  is  the  statement  of  the  complaint :  "  And 
Bud  plaintiff  further  says  that  he  has  in  all  things  observed 
and  performed  and  fulfilled  all  and  singular  the  matters  and 
things  which  were  on  his  part  to  be  observed,  performed  and 
fulfilled,  according  to  the  conditions,  form  and  effect  of  said 
policy  of  insurance."     This  was  sufficient. 

It  is  also  objected  to  the  complaint,  that,  although  the  con- 
tract of  appellant,  as  stated  in  the  policy,  is  to  pay  the  loss, 
not  exceeding  the  sum  insured,  nor  exceeding  two-thirds  of 
the  value  of  the  buildings,  nor  the  actual  cash  value  of  the 
personal  property  insured,  yet  the  complaint  fails  to  state  the 
value  of  either  the  buildings  or  the  property.  The  complaint, 
however,  states  a  loss  under  the  policy  and  specifies  the  amount 
lost  upon  each  of  the  articles  insured,  to  wit:  $1,000  on  the 
barn,  $oO  on  the  hay  therein,  and  $200  on  the  forming  ut«n- 
mIs  therein.  This  certainly  sho\ys  a  cause  of  action  to  some 
extent,  and  the  precise  amount  to  be  recovered  upon  such 
averments  will  depend  upon  the  evidence.  There  was  no  er- 
ror in  overruling  the  demurrer  to  the  complaint.  A  policy 
of  insurance  is  governed  by  the  same  principles  applicable  to 
other  agreements  involving  pecuniary  obligations.  Hidson 
V.  MerriJUld,  51  luJ.  24 ;  The  Aurora  Fire  Insurance  Go.  v. 
Johnson,  46  Ind.  315. 

The  objection  to  the  second  paragraph  of  the  reply  is  that 
it  is  pleaded  to  the  entire  answer,  but  in  fact  responds  to  part 
only  of  the  answer.  There  were  three  paragraphs  of  answer, 
to  wit: 

Ist.  The  general  denial. 

2d.  That  the  premium  notes  were  unpaid  at  the  time  of  the 
loss,  and  that,  by  the  terms  of  the  policy,  the  policy  became 
thereby  void. 
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This  was  a  good  defeoce.  In  the  case  of  The  Am 
mtrance  Co.  v.  Hetdey,  60  Ind,  515,  this  court  6aid:  "Hai 
loss  occurred  to  the  assured,  during  such  de&ult,  whereup 
he  iiad  proceeded  to  sue  the  company  upon  the  {>olicy  tor  t 
loss,  the  company  would,  no  doubt,  have  defeated  his  recovf 
by  setting  up  his  defeult,  and  electing  to  avoid  the  policy,' 

The  third  defence  was,  that  the  property  was  stated  to 
free  from  encumbrance  at  the  <late  of  the  insurance,  when  in  £ 
it  was  encumbered. 

The  second  paragraph  of  the  reply  is  pleaded  to  the  ent 
ftDEwer.  It  begins  thus:  "And  for  second  reply  herein 
defendant's  answer,  plaintiff  says,"  etc. ;  and  the  reply  tl: 
proceeds, "  he  admits  the  encumbrance  on  said  property 
Bured,  as  is  alleged  in  defendant's  answer,  but  says  that,  at  i 
time  of  said  application  and  insurance,  said  defendant  had  f 
knowledge  of  said  encumbrance,  and  of  the  exact  conditi 
of  the  title  to  said  insured  property ;  wherefore  said  plain! 
says  that  said  defendant  is  estopped  from  setting  up  said  « 
cambrance  in  defence,"  etc. 

Here  is  a  reply  pleaded  to  an  entir*  answer,  and  yet  it  c< 
tains  no  response  to  the  second  paragraph  of  that  answ 
Such  a  pleading  is  bad  on  demurrer.  Farmanv.  Charts 
lain,  74  Ind.  82;  Slahl  v.  Hammonlree,  72  Ind.  103;  Kin 
V.  The  State,  71  Ind.  32 ;   Ward  v.  PoUc,  70  Ind.  309. 

The  court  erred  in  overruling  the  demurrer  to  the  seco 
paragraph  of  the  reply,  and  for  thiserror  the  judgment  shoi 
be  reversed. 

Per  Cdriam. — It  is  therefore  ordered  by  the  court,  on  1 
foregoing  opinion,  that  the  judgment  of  the  court  below 
and  the  same  is  hereby  reversed,  and  this  cause  is  remam 
with  instructions  to  sustain  the  demurrer  to  the  second  pa 
graph  of  the  reply. 
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Harmony  School  Township  v.  Moore. 

School  Law. —  TtatAer. —  JbmwAip  Trutlee. —  Omfrod.— Ojniptaini.— In  ui 
BCtioD  against  a  towoEhip  lo  recover  for  serricea  rendered  as  a  teach«r.  it 
ia  Dot  necessary  U>  allege  in  the  complaint  that  the  trustee  has  sufficient 
fundH  heioDging  lo  the  school  revenue  for  tuition,  with  which  to  pay  the 

BAME.^AatKfr,-~An  affirmative  answer  in  such  case,  that  a  former  trustee 
who  had  employed  the  plaintiff,  had  caused  schools  to  be  taught  in  the 
district  for  two  months  longer  during  twu  year«  than  in  the  eight  other 
districts  in  the  township,  and  that  the  trustee  had  contimied  the  school* 
in  such  district  after  he  knew  there  were  no  funds  with  which  to  pay  the 
expenses,  is  insufficient  on  demurrer. 

Bahe. — Jjdigth  of  School  Temu, — The  statute  only  requires  the  schools  in  tlie 
townships  to  be  taught  an  equal  length  of  time,  as  nearly  as  the  same 
can  be  done. 

Sahb. —  Want  t^  Funds  no  Defence. — The  fact,  that  a  trustee  has  nofnnds 
with  which  to  pay  a  teacher  after  he  hoslaught  a  part  of  the  time  forwhich 
he  was  employed,  is  nn  excuse  for  refusing  lo  allow  him  to  complete 
his  term,  nor  does  it  constitute  anv  defence  lo  his  claim  for  services. 

Pleadino.— /hrfuiJ^nsvwr  la  WhoU  Qmiplaini. — An  answer  directed  to  the 
entire  complaint,  but  onb'  answering  a  part,  is  bad  on  demurrer. 

From  the  Posey  Circuit  Court. 

if,  W.  Pearse,  for  appellant. 

A,  P.  Hovey  and  6 .  V.  Memiea,  for  appellee. 

Best,  C. — This  action  was  brought  by  the  appellee  agtunst 
the  appellant  to  recover  a  balance  due  hira  as  teacher  of  one 
of  the  schools  of  Harmony  township,  Posey  county,  Indiana. 

It  is  averredinthe complaint thattheappelleewasaliccnsed 
teacher  of  said  county,  and  on  the  7th  day  of  May,  1879,  ho 
entered  into  a  written  contract,  a  copy  of  which  is  set  out, 
with  George  W.  Engler,  the  then  trustee  of  Harmony  School 
Township,  to  teach  the  school  in  New  Harmony,  in  said  town- 
ship, for  the  period  of  thirty-two  weeks,  five  days  in  each 
week,  commencing  on  the  29th  day  of  September  thereafter, 
for  which  said  trustee  agreed  to  pay  him  f  7.50  per  day — in 
all,  $1 ,200 ;  that  he  taught  said  scliool  for  seven  months,  and 
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was  ready  and  willing  to  teach  it  the  remaining  month,  b 
that  Frank  D.  Bolton,  the  then  trustee,  refused  to  allow  hi 
to  teach  it  on  the  ground  that  there  was  do  money  with  whii 
to  pay  him,  and  for  do  other  cause ;  that  he  otherwise  ful 
complied  with  the  terms  of  his  contract,  and  that  there  is  di 
and  unpaid  thereon  the  sum  of  $575,  for  which  he  demani 
judgment. 

A  demurrer  for  the  want  of  facts  was  filed  and  ovemili 
to  the  complaint. 

The  appellant  then  filed  an  answer,  admitting  the  appelle< 
employment  by  Engler,  the  then  trustee,  and  averring  "  th 
said  Engler  was  elected  ia  April,  1878,  and  held  said  ofB 
for  the  term  of  two  years ;  that  during  said  term  he  employi 
teachers  for  and  had  schools  taught  in  the  district  comprisii 
the  town  of  New  Harmony,  for  a  longer  period  of  two  montl 
during  said  two  years  than  in  the  other  districts  in  said  towi 
ship,  at  a  cost  of  $760 ;  and  that  the  sum  sued  for  by  plaii 
tiff  is  a  part  of  said  $760 ;  and  defendants  say  that  said  Engl 
continued  said  schools  in  said  di.strict,  well  knowing  that  the 
were  no  funds  in  his  hands  with  which  to  pay  the  expens 
of  the  same,  so  taught  in  excess  of  the  time  during  whi( 
schools  were  taught  in  the  other  districts  in  said  townshi] 
that  said  district,  comprising  the  town  of  New  Harmony, 
one  of  the  nine  school  districts  in  the  township  of  Harmony ; 
that  if  appellant  is  compelled  to  pay  the  amount  for  whit 
suit  is  brought,  it  will  be  to  the  injury  of  the  other  district 
that  no  funds  came  to  Bolton,  the  then  trustee,  from  Engl 
or  from  any  other  source,  with  which  to  pay  the  appelle 
and  if  the  claim  is  paid  it  must  be  paid  from  funds  belongir 
to  the  school  years  of  1880  and  1881. 

A  demurrer  for  want  of  facts  was  sustained  to  the  answi 
and  an  exception  reserved.  The  appellant  declining  to  fu 
ther  plead,  a  final  judgment  was  rendered  for  the  appellee  fi 
$575.  From  this  judgment  the  appellant  appeals,  and  assigi 
as  error  the  order  of  the  court  in  overruling  the  demurrer  i 
the  complaint,  and  in  sustaining  the  demurrer  to  the  answer 
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The  objection  urged  to  the  complaiiitisthatitis  not  averred 
that  the  trustee,  at  the  commeucement  of  the  suit,  had  suffi- 
cient funds  belonging  to  the  school  revenue  for  tuition,  with 
which  to  pay  appellee's  claim.  No  authority  is  cited  in  sup- 
port of  this  position,  and  we  know  of  none.  It  is  generally 
sufficient  to  aver  the  facts  which  show  the  liability,  without 
averring  that  the  party  has  the  means  with  which  to  discharge 
it,  and  we  do  not  think  that  a  different  rule  obtains  in  this 
case.  Betsides,  a  similar  complaint  wan  held  good  in  the  case 
of  The  City  of  CrawforcUvUk  v.  Hays,  42  Ind.  200.  The  com- 
plaint was  sufficient  and  the  demurrer  properly  overruled. 

The  appellant  insists  that  the  ruling  upon  the  demurrer  to 
the  answer  presents  the  question  as  to  the  power  of  trustees 
to  make  contracts  anticijtating  the  funds  for  tuition,  and  the 
further  question  of  the  power  of  trustees  to  take  from  the 
general  tuition  fund  a  large  sum  of  money,  for  the  purpose 
of  continuing  a  school  in  one  district  for  thirty  or  siicty  days 
longer  than  schools  are  taught  in  other  districts  in  the  town- 
ship. Upon  an  examination  of  the  answer,  we  are  of  opinion 
that  neither  question  \&  presented.  The  answer  is  in  confession 
and  avoidance.  The  complaint  avers  that  the  appellee  pep- 
formed  the  greater  portion  of  the  service  agreed  to  be  ren- 
dered, alleges  an  excuse  for  the  non-performance  of  the  resi- 
due, and  avers  that  there  is  due  and  unpaid  upon  the  contract 
$575.  If  so,  he  had  received  nothing  for  at  least  seventy- 
seven  days  of  his  time.  Of  this  time  he  had  taught  fifty-seven 
dayB,andwas  ready  and  willing  to  teach  the  remaining  twenty. 
This  the  answer  admits,  but  attempts  to  avoid  it  by  averring 
that  the  trustee  "  employed  teachers  and  had  schools  taught " 
in  the  town  of  New  Harmony, "  for  a  longer  period  of  two 
months  during  said  two  years  than  in  the  other  districts  of 
swd  township."  If  this  means  that  the  trustee  had  the  term 
in  question  taught  two  months  longer  than  schools  were  taught 
in  other  districts,  and  such  feet  should  be  deemed  a  defence 
as  to  the  wages  earned  during  such  time,  yet  it  constitutes  no 
defence  to  the  additional  wages  alleged  to  be  due.     We  sup- 
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pose  that  a  month,  as  used  in  the  answer,  means  twenty  days, 
as  it  does  in  the  complaint ;  and,  if  so,  the  wages  for  at  least 
seventeen  days  were  due,  aside  from  the  two  months  excessive 
time  and  the  month  during  which  the  appellee  was  prevented 
from  teaching.  The  answer  shows  no  defence  to  the  recovery 
of  these  wages,  and,  as  it  was  not  limited,  but  was  directed  to 
the  entire  complaint,  it  was,  for  such  reason,  insufficient.  lieid 
v.  Huston,  55  Ind.  173 ;  Alvord  v.  Essner,  45  Ind.  156. 

The  answer,  however,  did  not  aver  the  appellee  taught  the 
school  two  months  longer  than  schools  were  taught  in  other 
districts  in  the  township,  but  averred  that  the  trustee  "  em- 
ployed teachers  and  had  schools  taught "  in  New  Harmony 
for  two  months  longer,  during  two  years,  than  schools  were 
taught  in  other  districts  in  said  townshijv  This  averment 
implies  that  some  other  teacher  or  teachers  taught  a  school  or 
schools  in  New  Harmony  during  the  two  years,  and  that  dur- 
ing said  time  said  schools  were  taught  two  months  longer 
than  schools  were  taught  in  other  districts  in  the  township. 
How  much  longer  the  appellee  taught  than  schools  in  other  dis- 
tricts were  taught,  is  not  averred.  It  may  have  been  for  a  very 
short  time.  If  so,  it  was  in  accordance  with  the  statute  which 
only  requires  the  schools  to  "  be  taught  an  equal  length  of  time, 
as  nearly  as  the  same  can  be  done."    Sec.  11, 1  R.  S.  1876, 783. 

It  is  true  that  it  is  averred  that  the  schools  cost,  during  the 
-excessive  time  they  were  taught,  $760,  and  that  the  sum  sued 
for  is  a  part  of  said  sum ;  yet  this  averment  can  not  control 
the  others,  as  it  is  manifest  that  the  appellee's  wages  for  two 
months,  under  the  contract,  could  not  amount  to  $575.  It  is, 
therefore,  clear  that  this  averment,  construed  in  connection 
"with  the  admitted  facts,  can  only  mean  that  a  part  of  the  sum 
sued  for  is  a  part  of  the  $760.     What  part  is  not  stated. 

Again,  it  is  not  averred  that  the  trustee  employed  the  ap- 
pellee, well  knowing  that  there  were  no  funds  with  which  to 
pay  him,  but  the  averment  is  that  he  "  continued  said  schools 
in  said  districts,  well  knowing  that  there  were  no  funds  in  his 
hands  with  which  to  pay  the  expense  of  the  same  so  taught 
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in  excess  of  the  time  during  which  schools  were  taught  in 
the  other  districts  in  said  township/'  For  aught  that  is 
averred  he  may  have  had  sufficient  funds  when  the  contract 
was  made.  The  fact  that  he  had  no  funds  at  the  time  schools 
in  the  other  districts  ceased  to  be  taught  did  not  authorize  the 
teacher's  dismissal,  nor  was  it  any  excuse  for  refusing  to  allow 
him  to  complete  his  t^rm,  nor  does  it  furnish  any  defence  to 
his  claim  for  his  services.  For  these  reasons  we  think  the 
answer  was  insufficient,  and  that  the  demurrer  was  properly 
sustained.     The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things  af- 
firmed, at  appellant's  costs. 


11 
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The  State,  ex  rel.  McCullum,  v.  Mustard,  Treasurer. 

Supreme  Court. — Record. — Unless  the  record  shows  an  exception  reserved 
to  the  ruling  of  the  trial  court  upon  a  demurrer  to  the  complaint,  no 
question  thereon  is  presented  in  the  Supreme  Court 

From  the  Madison  Circuit  Court. 

J.  A.  Kersey  and  H.  D.  Thompson,  for  appellant. 
M.  8.  Robinson  and  J.  W.  Lovett,  for  appellee. 

Franklin,  C. — The  only  question  presented  by  the  assign- 
ment of  errors  in  this  case  is  upon  the  ruling  of  the  court  in 
sustaining  a  demurrer  to  the  complaint. 

The  record  does  not  show  that  any  exception  was  taken  or 
reserved  by  appellant  to  the  ruling  of  the  court  on  the  de- 
murrer. There  is  no  question  properly  presented  for  this 
court  to  decide. 

The  judgment  below  must  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  hereby  in  all 
things  affirmed,  with  costs. 
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Mitchell,  et  al.  v.  Robinson. 

Negligence. — Pteading, — OmiriJbutory  FavJjL — A  complaint  alleging  that  a       [iM  18> 
defective  boiler,  while  the  plaintiff  was  in  the  discharge  of  his  duty  near        j^g     gg- 
it,  in  the  employ  of  the  defendants  as  a  common  laborer,  without  any         140_666. 
fault  of  the  plaintiff,  and  only  by  reason  of  its  defectiveness  and  insecu- 
rity, exploded  and  injured  the  plaintiff,  sufficiently  shows  that  plaintiff 
was  free  from  contributory  negligence,  in  an  action  to  recover  for  inju- 
ries sustained  by  such  explosion. 

Same. — Master  and  Servant. — FeUow-Sei'vaTU. — GeneixU  Superintendent. — Piiu' 
eipal  and  Ayent. — Mills  and  Machinery. — If  the  master  be  not  present,  and 
conducts  a  business  by  a  superintendent,  who  employs  and  discharges 
the  laborers  and  employes,  such  superintendent  is  not  a  fellow-servant, 
but  represents  the  master.  The  owner  of  mills  and  machinery,  which 
men  are  employed  to  operate,  owes  duties  to  the  employes  which  he  can 
not  escape  by  absenting  himself  and  committing  the  entire  charge  to  an 
agent.  Such  agent,  in  respect  to  the  duty  of  providing  safe  machinery, 
represents  the  master. 

Pkactice. — Interrogatories  to  Jury. — Answer  of  No  Pi-oof. — If,  in  fact,  there 
was  no  evidence,  the  jury  may  properly  answer  to  an  Interrogatory, "  No 
evidence  offered  on  the  subject." 

From  the  Floyd  Circuit  Court. 

A,  Dorclingy  D.  W,  Lafolletle  and  W,  W.  Tuley,  for  appel- 
lants. 

J,  H.  Siotsenburg,  D.  C.  Anthony  and  J,  V.  Kelso,  for  ap- 
pellee. 

Woods,  J. — The  appellee  recovered  judgment  against  the 
appellants  for  personal  injuries  caused  by  the  explosion  of  a 
Bteam  boiler.  The  gist  of  the  action  was  the  alleged  careless- 
ness of  appellants  in  using  or  permitting  the  use  in  their 
business  of  the  defective  boiler.  The  appellants  saved  ex- 
ceptions to  the  overruling  of  their  demurrers  to  the  several 
paragraphs  of  the  complaint,  for  want  of  facts,  and  now  in- 
sist that  each  paragraph  fails  to  show  that  the  injury  to  the 
plaintiff  occurred  without  fault  on  his  part. 

The  first  paragraph  of  the  complaint  charges,  in  this  re- 
spect, that  the  defendants  owned  and  were  operating  certain 
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steam  engliieA  and  other  machi&eiy  in  the  prosecution  oi  their  . 
busincsij  of  :jlaughtcriiig  bogs;  that  at  the  time  io  question 
the  plaintiff  was  id  their  employ,  \a  the  vicinity  of  the  boilers 
connected  with  said  machinery;  that  while  the  plaintiff  was 
near  the  same,  in  the  proper  discharge  of  his  duty,  under  his 
said  employment,  one  of  the  boilers,  connected  with  the  en- 
gine and  machinery  aforesaid,  without  any  &ult  of  the  plain- 
tiff, and  only  by  reason  of  the  unsafeness,  defectiveness  and 
insecurity  thereof,  exploded,  whereby  large  quantities  of  steam 
and  water  escaped  therefrom  and  fell  upon  the  plaintiff,  by- 
reason  of  which  the  plaintiff  was  greatly  injured,  et«. 

The  second  paragraph  differs  from  the  first  only  in  the  omis- 
sion of  the  averment  that  the  plaintiff  was  at  the  time  of  the 
accident  in  the  employment  of  the  defendants,  and  the  substi- 
tution therefor  of  an  allegation  that  he  had  been  in  the  de- 
fendants' service  and  had  returned  to  the  premises  at  the 
request  of  the  agent  of  the  defendants  with  the  view  to  further 
employment. 

The  third  paragraph  contains  the  same  averments  as  the 
first,  except  as  to  the  plaintiff's  employment ;  it  is  stated  that 
he  had  been  employed  by  the  defendants  as  a  common  laborer 
for  some  time  previous,  and  that  at  the  date  of  the  accident 
he  was  upon  the  premises  si'cking  employment. 

Counsel  for  the  appellant  insist  that  the  averment,  that 
the  boiler  exploded  without  fault  oftheappellee,  is  not  equiva- 
lent to  an  allegation  that  the  injuries  complained  of  befell 
him  without  fault  on  his  part.  Conceding  the  accuracy  of 
this  statement  and  that  the  rule  of  pleading  is  as  claimed,  we 
think  it  sufficiently  appears  from  the  allegations  of  each  par- 
agraph, that  the  plaintiff  was  free  from  any  fault  which  con- 
tributed to  his  injury.  He  was  lawfully  and  without  &ult  at 
the  place  where  he  was  injured ;  the  explosion  occurred  witli- 
out  his  &uU ;  and  from  these  facts,  considered  in  connection 
with  the  other  facts  stated,  it  is  certain  to  a  common  intent 
that  he  was  free  from  any  fault  which  contributed  to  his  in- 
jury.    The  demurrers  were,  therefore,  properly  overruled. 
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The  Presidenif  etc,,  v.  Dusouchetty  2  Ind.  586 ;  EvaiisviUe^  etc,, 
R.  R.  Co.  V.  DexieVy  24  Ind.  411 ;  Michigan,  etc.,  R.  R.  Go. 
v.-  Lantz,  29  Ind.  528 ;  Riest  v.  City  of  Goshen,  42  Ind.  339 ; 
Scudder  v.  Crossan,  43  Ind.  343. 

To  one  of  the  special  interrogatories  propounded  by  the 
appellant^  the  jury  answered:  "No  proof  offered  on  the  sub- 
ject." If  in  fact  there  was  no  evidence,  and  it  is  not  claimed 
or  pointed  out  in  the  briefs  that  there  was  any,  it  was  not 
improper  that  the  jury  should  return  such  an  answer.  J/ax- 
well  y.  Boyne,  36  Ind.  120.  . 

It  is  further  insisted  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  because  the  injury  resulted  from  the  care- 
lessness of  a  fellow-servant  of  the  appellee  engaged  in  the 
same  employment. 

The  evidence  may  be  said  to  have  shown  that  the  appel- 
lants, who  resided  in  Kentucky,  had  formed  a  partnership  for 
the  purpose  of  buying  and  slaughtering  hogs  in  New  Albany, 
Indiana,  in  the  premises  where  the  appellee  was  hurt,  one  of 
the  appellants  being  the  owner  of  the  premises.  At  the  time 
of  the  accident,  they  were  engaged  in  preparations  for  com- 
mencing the  business.  The  defendants  were  not  personally 
present,  and  had  no  notice  of  the  defective  condition  of  the 
boiler.  They  had  employed  one  Jones  as  a  general  superin- 
tendent of  their  proposed  business,  and  in  that  capacity  he 
was  present,  superintending  the  said  preparations,  and  had  en- 
gaged the  appellee  to  come  and  go  to  work  as  a  common 
laborer  on  the  day  when  he  was  injured.  He  came  accord- 
ingly, in  the  morning,  and  was  preparing  to  go  to  work,  but 
Jones  had  not  yet  arrived,  when  the  explosion  took  place. 
Some  days  before,  Jones  had  been  notified  by  one  who  had 
been  employed  to  clean  the  boiler  and  had  been  in  it  for  that 
purpose,  that  the  boiler  was  unsafe ;  that  there  was  a  crack  in 
the  head  of  it  more  than  a  foot  long. 

In  support  of  their  claim  that  Jones  and  the  appellee  were 
fellow-servants,  and  that  the  appellee  can  have  no  recourse 
upon  the  master  for  an  injury  caused  by  the  negligence  of 
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Jones  to  notify  the  master  of  the  defective  condition  of  the 
boiler,  the  following  cawes  are  cited  :  Columbug,  etc.,  R,  W, 
Co.  V.  Arnold,  31  Ind.  174;  Wright  v.'  A".  Y.  C.  R.  R.  a., 
25  N.  Y.  562 ;  Haydm  v.  Smitfivi//e  Manu/g.  Co.,  29  Conn. 
548 ;  Robei-U  v.  Smilk,  2  Hurlst.  &  N.  213 ;  Wigmore  v.  Jay, 
5Exch.  354;  Keeganv.  ircsto-M-B.  fl.  Co.,  8  N.  Y.  175;  Or- 
■Bumd  V.  Holland,  Ellis,  B.  &  E.  102. 

The  ca.se  does  not,  as  we  conceive,  come  within  the  prin- 
ciple contended  for,  as  applicable  to  fellow-servanfs  engaged 
in  the  same  employment,  but  rather  within  the  rule  that  a 
general  agent  employed  to  represent  the  master  in  his  absence, 
and  charged  with  the  duties  which  it  would  be  incumbent  on 
the  master  to  perform,  if  he  were  present,  is  not  a  mere  fellow- 
servant,  whoso  negligence  can  impose  no  liability  upon  the 
master,  to  an  injured  subordinate.  The  owner  of  mills  or 
machinery,  which  men  are  employed  to  operate,  owes  duties 
to  the  employes  which  he  can  not  escape  by  absenting  himself 
and  committing  the  entire  charge  to  an  agent.  This  view  is 
fully  supported  by  the  case  of  Corcoran  v.  Holbrook,  59  N. 
Y.  517,  where  it  is  shown  that  the  individual  who  does  act 
by  an  agent,  as  well  as  a  corporation  which  can  act  in  no  other 
way,  is  reponsible  for  the  neglect  of  the  general  agent  so  em- 
ployed. To  the  same  effect  are  Gormly  v.  Vuican  Iron  Works, 
61  Mo.  492;  Shanny  v.  Androscoggin  MiUs,  66  Me.  420; 
Oumbei-land,  etc.,  R.  R.  Co.  v.  ^att,  44  Md.  283 ;  Cumberland, 
etc.,  R.  R.  Co.  V.  Slate,  45  Md.  229 ;  Brabbife  v.  Chicago,  dc.,  R. 
W.  Co.,  38  Wis.  289 ;  Sherman  &  Redf.  Neg.,  sec.  102 ;  Whar- 
ton Neg.,  sec.  222.  This  is  in  harmony  with  the  cases  wherein 
it  is  held  that  notice  to  an  agent  of  a  corporation,  relating  to 
any  matter  of  which  he  has  the  management  and  control,  is 
notice  to  the  corporation.  Pittsburgh,  etc.,  R.  W.  Co.  v.  Ruby, 
38  Ind.  294;  Ohio,  etc.,  R.  W.  Cb.v.  C^llarn,  73  Ind.  261; 
Malone  v.  Hathawai/,  64  N.  Y.  5;  ^furphy  v.  Smith,  19  C. 
B.  N.  8.  361. 

Indeed,  the  true  ground  of  liability,  as  shown  in  the  plead- 
ings and  the  evidence,  is  the  &ilure  of  the  defendants  to  fur- 
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nish  safe  machinery.  Their  general  agent  or  superintendent 
represented  them  in  respect  to  this  duty ;  his  knowledge  was 
their  knowledge,  and  so  they  must,  on  plain  principles,  be 
held  responsible  for  the  result. 

Under  the  circumstances  shown  in  this  case,  we  can  not  say 
that  the  jury  were  not  warranted  in  finding  that  Jones  was 
the  general  agent  of  the  defendants,  charged  with  the  duty  of 
representing  them  in  all  respects  material  to  be  here  consid- 
ered, and  that  his  negligence  was  imputable  to  them.  As 
against  two  of  the  appellants,  the  proof  is  slight ;  but  yet 
enough  to  have  warranted  the  submission  of  it  to  the  jury, 
and,  therefore,  enough  to  support  their  verdict  against  inter- 
ference by  this  court  on  appeal. 

The  judgment  is  affirmed,  with  costs. 

HowK,  J.,  did  not  participate  in  the  consideration  of  this 
case. 

Petition  for  a  rehearing  overruled. 


No.  8260. 

Elliott  v.  Cale  et  al. 

Husband  and  Wipe. — Judicial  Sale. — Inchoate  Interesl  of  Wife  in  Beal  Estate 
of  Husband f  Sold  on  Execution, — Partition. — Under  the  act  of  March  11th, 
1875,  1  R.  S.  1876,  p.  554,  the  inchoate  interest  of  the  wife  in  the  real 
estate  of  the  debtor,  sold  on  execution  against  him,  vests  and  becomes  ab- 
solute on  the  day  of  sale,  and  her  death  immediately  after  the  sale  does 
not  prevent  it  so  vesting,  and  her  husband  may  maintain  partition  as  to 
such  interest  against  the  purchaser  at  the  sheriff's  sale. 

From  the  Marion  Superior  Court. 

N,  B.  Taylor,  F.  Rand  and  E,  Taylor,  for  appellant. 
S.  Claypool  and  W,  A.  Ketcham,  for  appellees. 

Morris,  C. — This  action  was  brought  for  the  partition  of 
Teal  estate. 
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The  appellant  states  in  his  complaint  that  he  is  the  owner 
of  the  undivided  one-third  of  certain  real  estate,  situated  in 
Marion  county,  Indiana^  of  less  value  than  $20,000. 

He  further  states,  that  on  the day  of ,  1876,  he 

was  the  owner  in  fee  of  the  entire  real  estate  in  dispute ;  that 
the  defendants  had  obtained  divers  judgments  against  him  and 
others,  upon  which  executions  had  been  issued  and  levied  upon 
said  real  estate,  by  virtue  of  which  executions  and  levies  the 
sheriff  of  Marion  county,  on  the  8th  day  of  September,  1877, 
sold  said  real  estate  to  the  defendant  Gale,  who  purchased  and 
held  the  same  in  trust  for  his  co-defendants ;  that  Gale,  as  such 
purchaser  and  trustee,  claims  to  be  the  owner  of  all  of  said 
real  estate  as  against  him.  It  is  further  stated,  that  at  the 
time  said  executions  were  issued  and  levied,  and  the  real  es- 
tate sold  to  the  said  Gale,  the  appellant  had  then  living  his 
wife,  Martha  Elliott,  who  had  an  inchoate  interest  in  said  real 
estate,  which  was  not  directed  by  any  of  said  judgments  to  be 
sold  or  barred,  and  which  was  not  sold  or  barred  thereby,  and 
which  inchoate  interest  amounted  to  one  equal  third  part  in 
value  of  said  real  estate,  which  interest,  on  the  day  or  at  the 
time  of  the  sale  of  said  real  estate,  became  absolute  and  vested 
in  the  said  Martha  Elliott,  wife  of  the  appellant,  subject  only 
to  be  divested  by  the  redemption  of  said  real  estate  from  said 
sale ;  that  the  defendants  knew  at  the  time  of  said  sale  that 
the  appellant  had  living  a  wife ;  that  after  said  sale,  and  after 
one-third  thereof  had  vested  in  her,  to  wit :  on  the  20th  day 
of  September,  1877,  the  said  Martha  Elliott  died,  leaving  her 
husband,  the  appellant,  surviving  her,  to  whom  her  interest 
in  said  real  estate  descended,  and  that  he  now  holds  the  same. 

It  is  stated  in  the  complaint  that  the  sale  of  said  real  estate 
satisfied  all  the  judgments  against  the  appellant;  that  the  real 
estate  was  not  redeemed  from  said  sale,  and  that  the  appellant 
had  properly  demanded  partition  of  the  same.  It  is  admitted 
that  Gale  and  his  co-defendants  own  two-thirds  of  said  real 
property.  The  appellant  asked  that  one-third  of  the  real 
estate  be  set  off^  to  him  in  severalty. 
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The  appellees  jointly  and  severally  demurred  to  the  com- 
plaint. The  demurrers  were  sustained  in  special  term,  and 
judgment  rendered  in  favor  of  the  appellees.  The  appellant 
appealed  to  the  court  in  general  term,  alleging  as  error  the 
ruling  of  the  court  in  special  term  upon  the  demurrer  to  the 
complaint.  The  judgment  of  the  court  in  special  term  was 
affirmed  by  the  court  in  general  term.  The  error  assigned 
here  is  the  affirmance  of  the  judgment  in  special  term. 

The  question  presented  by  the  record  for  our  decision  is 
this :  In  the  case  of  a  judicial  sale  of  real  property  under  the  act 
approved  March  11th,  1875,  1  R.  S.  1876,  p.  554,  in  which  a 
married  woman  has  an  inchoate  interest  by  virtue  of  her  mar- 
riage, not  directed  by  the  judgment  to  be  sold  or  barred  by 
virtue  of  such  sale,  at  what  time  does  her  inchoate  interest  be- 
come absolute  and  vested  ?  does  it  become  vested  and  absolute 
on  the  day  of  sale,  or  at  the  end  of  the  year  allowed  by  law 
for  redemption  ? 

The  question  has  been  virtually  decided  by  this  court  in 
the  case  of  Hollenback  v.  Blackmorey  70  Ind.  234. 

The  court,  in  that  case,  held  that  under  the  act  of  1875  the 
deed  of  the  purchaser  relates  back  to  the  day  of  sale,  so 
that,  when  the  conveyance  is  executed  to  him  by  the  sheriff, 
he  must  be  held,  in  legal  contemplation,  to  be  the  absolute 
and  vested  owner  of  the  husband's  title  in  and  to  the  real 
property  sold,  from  the  day  of  sale.  The  purchaser's  title 
must,  therefore,  be  held  to  have  become  absolute  and  vested  on 
the  day  of  the  sale,  and  it  must  also  follow,  that,  as  the  wife's 
title  becomes  absolute  and  vested  at  the  time  her  husband's 
title  becomes  absolute  and  vested  in  the  purchaser,  her  title  also 
becomes  absolute  and  vested  on  the  day  of  the  sale  of  the 
property.  If,  by  relation  of  the  purchaser's  title  to  the  day  of 
sale,  the  wife's  title,  if  living  when  the  deed  to  the  purchaser 
was  made,  would  vest  on  the  day  of  sale,  her  death  imme- 
diately after  the  sale  would  not  prevent  its  so  vesting.  If  the 
sale  is  to  be  deemed  the  principal  act  in  creating  the  wife's  title, 
then  the  deed  to  the  purchaser,  which  consummates  her  title. 
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will  be  referred  to  the  same  time,  and  she  will  be  deemed  to 
have  had,  on  that  day  and  while  living,  the  absolute  title ; 
though  dead  when  her  title  became  absolute  in  &ct,  she  was 
living  when  it  became  absolute  in  law.  And  this  often  hap- 
pens.    3  Washburn  Real  Property,  304  and  305. 

We  think  the  judgment  below  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  appellees'  costs. 

Elliott,  J.,  did  not  take  any  part  in  the  decision  of  this 
-case. 

Opinion  filed  at  the  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1881. 
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H_i?'  Practice.— Jlforion  to  Shrike  Out.—Bta  of  ExoepHons.—Svpreme  CbuK.— Where 

^  ^  a  motion  to  strike  out  a  pleading,  or  a  part  thereof,  is  sustained  by  the 

JSe  4^  court,  such  pleading  or  part  thereof  is  no  part  of  the  record  thereafter, 

its  ?^l  unless  it  be  made  such  by  bill  of  exceptions  or  order  of  the  court ;  and, 

—^^*  if  this  be  not  done,  the  ruling  of  the  cou  rt,  though  erroneous  and  assigned 

an  error,  presents  no  question  for  the  decision  of  the  Supreme  Court. 
Pleading. — Causes  of  Demurrer. — Defect  cf  Parties. — A  demurrer  to  a  com- 
plaint or  cross  complaint,  solely  for  the  want  of  sufficient  facts  therein, 
will  present  no  question  in  relation  to  any  defect  of  parties. 
Married  Woman. — MiskJce  in  Description  of  Land. — Reformation  of  Qftiidaim 
Deed. — A  mistake  in  the  description  of  land,  in  the  quitclaim  deed  of  a 
married  woman,  may  be  corrected  and  such  deed,  reformed  by  the  judg- 
ment of  the  proper  court,  either  during  or  after  the  coverture. 
Statute  of   Limitations. — Pleading. — Exceptions. — Where  a  statute  of 
limitations  contains  exceptions,  it  must  be  pleaded  to  be  made  available, 
unless  the  complaint  or  cross  complaint  shows  on  its  face  that  the  plain- 
tiff or  cross  complainant  is  barred,  notwithstanding  the  exceptions. 
Husband  and  Wife. — Lands  Sold  on  Execution. — Inchoate  Interest  of  Wife. — 
Conveyance. — Where  the  lands  of  the  husband  had  been  sold  on  execu- 
tion, it  was  competent  for  the  wife,  her  husband  joining  with  her,  to 
sell  and  convey  her  inchoate  interest  in  such  land ;  and,  in  such  a  case, 
u  quitclaim  would  have  the  same  force  and  effect  as  a  warranty  deed. 
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From  the  Perry  Circuit  Court. 

W.  A.  May,  H.  J.  May,  C.  L.  Wedding,  G.  W.  GcUvin  and 
S.  A.  Huff,  for  appellant. 

6.  T.  Porter  and  H.  T,  Tincher,  for  appellees. 

HowK,  J. — This  action  was  brought  by  the  appellant  to 
obtain  the  partition  of  certain  real  estate,  in  Perry  county. 
In  her  complaint,  she  alleged  in  substance  that  she  was  the 
owner,  in  fee  simple,  of  the  undivided  one-third  part  of  such 
real  estate,  as  a  tenant  in  common  with  the  appellees,  who 
were  the  owners  of  the  other  undivided  two-thirds  part  thereof; 
that  the  appellees  also  claimed  to  be  the  owners  of  the  appel- 
lant's undivided  one-third  part  of  said  real  estate,  under  and 
by  virtue  of  a  deed  purporting  to  have  been  executed  by  her, 
which  deed,  she  averred,  was  illegal  and  void  as  to  her,  for 
the  reason  that  it  was  uncertain  and  the  description  of  prop- 
erty therein  was  insufficient  and  void ;  that  the  appellees  had 
been  in  the  possession  of  said  real  estate,  and  receiving  rents 
and  profits,' for  fifteen  years  last  past;  and  that,  during  all 
that  time,  the  annual  rental  value  of  said  land  was  $1,000, 
the  one-third  part  of  which  rent  belonged  to  her ;  wherefore 
she  asked  for  an  accounting  as  to  such  rents  and  profits,  and 
that  one-third  of  the  real  estate  be  set  ofiF  to  her  in  severalty, 
freed  from  appellees'  claims  thereon. 

The  appellees  answered  the  complaint  by  a  general  denial. 
They  also  filed  a  cross  complaint,  wherein  they  alleged  that 
a  mistake  existed  in  the  appellant's  deed,  mentioned  in  her 
complaint,  in  the  description  of  the  real  estate  intended  to  be 
conveyed  thereby ;  and  they  prayed  that  the  deed  might  be 
reformed  and  the  mistake  therein  corrected,  and  their  title 
quieted  as  to  all  said  real  estate.  To  this  cross  complaint  the 
appellant  answered  specially,  in  a  single  paragraph ;  and  the 
appellees'  demurrer  to  this  answer,  for  the  want  of  sufficient 
facts,  was  sustained  by  the  court.  The  appellant  excepted  to 
this  ruling,  and,  declining  to  amend  or  plead  further,  judg^ 
Vol.  80.— 19 


290  SUPREME  COURT  OF  INDIANA, 


Dunn  V.  Tousev  el  oL 


ment  was  rendered  against  her,  in  favor  of  the  appellees,  for 
the  relief  demanded  in  their  cross  complaint. 

The  issues  joined  on  the  appellant's  complaint  were  tried 
by  the  court,  and  a  finding  was  made  for  the  appellees;  and 
thereon  judgment  was  also  rendered  against  the  appellant  for 
the  appellees'  costs. 

The  appellant  has  here  assigned,  as  errors,  the  following 
decisions  of  the  circuit  court : 

1.  In  sustaining  appellees'  motion  to  strike  out  part  of  her 
complaint. 

2.  In  overruling  her  demurrer  to  appell^s' cross  complaint. 

3.  In  sustaining  appellees'  demurrer  to  her  answer  to  their 
cross  complaint ;  and, 

4.  In  rendering  judgment  inappellees'  favor,  op  their  cross 
complaint. 

The  first  of  these  alleged  errors  presents  no  question  for  the 
decision  of  this  court.  It  is  settled  by  many  decisions  of  this 
court,  that  where  a  pleading  or  any  part  thereof  has  been 
struck  out  or  rejecited  in  the  trial  court,  such  pleading  or  part 
thereof  will  not  thereafter  constitute  a  part  of  the  record,  un- 
less it  shall  be  made  such,  either  by  a  bill  of  exceptions  or  by 
an  order  of  the  court.  The  School  Tovm  of  Princeton  v.  Geb- 
hart,  61  Ind.  187;  Berlin  v.  Oglesbee,  65  Ind.  308;  StoU  v. 
Smithy  70  Ind.  298.  In  this  case,  the  part  of  appellant's  com- 
plaint, which  the  court  struck  out  on  appellees'  motion,  was 
not  afterwards  made  a  part  of  the  record  in  either  of  the  modes 
prescribed  by  law.  Code  of  1852,  sec.  559;  Code  of  1881, 
sec.  638;  sec.  650,  R.  S.  1881. 

2.  In  their  cross  complaint,  the  appellees  alleged  in  sub- 
stance, that  in  1821,  one  Nathaniel  Ewing  entered  and  re- 
ceived from  the  United  States  a  patent  for  the  following  real 
estate  in  Perry  county,  Indiana, to  wit:  Fractional  sections 
31  and  32,  in  township  7  south,  of  range  2  west;  that  after- 
wards, on  July  7th,  1821,  the  said  Nathaniel  Ewing  sold  and 
conveyed  to  Casper  Stonemitz  a  portion  of  said  lands,  de- 
scribed as  follows:     319  acres  off  of  the  lower  part  of  said 
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fractional  sections  31  and  32^  to  be  so  located  that  the  line, 
cutting  off  said  319  acres,  should  begin  at  the  Ohio  river,  and 
be  run  thence  through  the  tracts,  parallel  with  the  opposite 
section  lines;  that  afterwards,  on  January  1st,  1850,  the  said 
Nathaniel  Ewing  died  intestate,  seized  in  fee  of  the  remainder 
of  said  fractional  sections  31  and  32,  containing  about  320 
acres;  that  afterwards,  on  December  7th  and  9th,  1853,  and 
during  1854,  the  heirs  at  law  of  said  Nathaniel  Ewing,  de- 
ceased, by  their  deeds  in  fee,  conveyed  to  John  P.  Dunn,  then 
in  full  life  but  since  deceased,  all  of  said  fractional  sections 
31  and  32  of  which  said  Nathaniel  Ewing  died  seized ;  that 
afl^erwards,  on  October  26tli,  1863,  the  said  John  P.  Dunn  sold 
to  the  defendant  George  Tousey  the  tract  of  land  last  above 
described,  and,  on  the  day  and  year  last  named,  the  said  John 
P.  Dunn  and  the  appellant,  Margaret  E.  Dunn,  then  his  wife 
and  since  his  death  his  widow,  by  their  deed  in  fee  of  that 
date,  a  copy  of  which  was  filed  with  and  made  a  part  of  .said 
cross  complaint,  attempted  and  intended  to  convey  to  said 
George  Tousey  the  said  last  described  tract  of  land,  by  the 
following  correct  description  thereof,  to  wit :  "All  that  por- 
tion of  fractional  sections  31  and  32,  in  township  7  south,  of 
range  2  west,  in  Perry  county,  Indiana,  of  which  Nathaniel 
Ewing  was  the  owner  at  the  time  of  his  death,  containing  331 
acres,  more  or  less ; "  but  that,  by  the  m  utual  mistake  of  all  the 
parties  to  said  deed,  and  by  mere  inadvertence,  there  were 
omitted  from  such  correct  description,  where  they  appear 
therein,  the  following  words,  to  wit:  "Of  which  Nathaniel 
Ewing  was  the  owner  at  the  time  of  his  death/' 

And  the  appellees  averred  that  they  were  the  owners  in  fee 
and  in  possession  of  said  tract  of  land,  so  sold  by  said  John 
P.  Dunn  to  said  George  Tousey,  and  which  the  said  John  P. 
Dunn  and  the  appellant,  Margaret  E.  Dunn,  then  his  wife, 
on  October  26th,  1863,  by  their  said  deed  in  fee  of  that  date, 
80  attempted  and  intended  to  convey  to  said  George  Tousey, 
and  which,  by  the  mutual  mistake  of  all  the  parties  to  said 
deed,  was  so  misdescribed  therein;  and  that  the  appellees. 
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except  said  (Jeorge  Tousey ,  had  title  to  said  tract  of  land,  by  con- 
veyances mediately  or  immediately  from  said  George  Tousey. 
Wherefore  the  appellees  demanded  judgment,  etc. 

In  discussing  the  alleged  insuflSciency  of  the  appellees'  cross 
complaint,  the  appellant's  counsel  have  merely  pointed  out 
their  objections  to  the  pleading,  and  have  submitted  them 
without  argument  or  the  citation  of  authorities.  It  is  claimed 
by  counsel,  that  the  heirs  at  law  of  John  P.  Dunn,  deceased, 
were  necessary  parties  to  the  cross  complaint  to  correct  the 
mistake  in  his  deed.  Conceding  this  to  be  true,  and  that  the 
cross  complaint  was  defective  for  the  want  of  proper  parties, 
yet  the  appellant  can  not  complain  of  this  defect  in  this  court 
She  did  not  object  to  the  cross  complaint,  on  the  ground  of  a 
defect  of  parties  defendants  thereto,  in  either  of  the  modes 
prescribed  by  the  code.  She  demurred  to  the  cross  complaint 
solely  for  the  want  of  sufficient  facts  therein.  It  is  well  set- 
tied  by  the  decisions  of  this  court,  that  this  ground  of  de- 
murrer will  present  no  question  in  relation  to  any  defect  of 
parties.  Thomas  w.  Wood,  61  Ind.  132;  Ooxv.BirdyG5  Ind. 
277  ;  Leedy  v.  Nash,  67  Ind.  311.  The  defect  of  parties  was 
not  apparent  on  the  face  of  the  cross  complaint,  and,  therefore, 
if  such  defect  in  fact  existed,  the  objection  could  have  been 
taken  only  by  answer.  As  the  appellant  filed  no  answer  to 
the  cross  complaint,  in  this  case,  the  objection  thereto  on  the 
ground  of  a  defect  of  parties  must  be  deemed  to  have  been 
waived.  Code  of  1862,  sec.  64;  Code  of  1881,  sec.  89  ;  sec. 
343,  R.  S.  1881. 

The  appellant's  counsel  further  say :  "  Equity  will  not  cor- 
rect a  quitclaim  deed,  as  against  a  feme  covert,  either  during 
or  after  coverture."  Counsel  have  cited  no  authorities  in 
support  of  this  proposition,  and  it  can  not  be  regarded  as  a 
correct  statement  either  of  law  or  equity,  in  this  State.  This 
court  has  decided  that  where  a  married  woman  has  sold,  and, 
with  her  husband,  has  conveyed  her  own  real  estate,  in  pnp- 
Buance  of  the  statute  of  this  State,  a  mistake  in  the  description 
of  the  lands  intended  to  be  conveyed  will  be  corrected  against 


NOVEMBER  TERM,  1881.  293 

Dunn  V.  Tousej  ei  al, 

her,  or,  afler  her  death,  against  her  heirs.  Hamar  v.  Medsker, 
60  Ind.  413 ;  Carper  v.  Hunger,  62  Ind.  481 ;  McKay  v.  M^ake- 
field,  63  Ind.  27 ;  Wihon  v.  Stewart,  63  Ind.  294.  A  fortiori, 
it  seems  to  us,  that  where  a  married  woman  has  joined  with 
her  husband  in  the  conveyance  of  his  real  estate,  in  which 
she  had,  at  most,  a  mere  inchoate  interest,  a  mistake  in  the 
description  of  the  lands  intended  to  be  thus  conveyed,  may 
be  corrected  against  her,  either  during  or  after  the  coverture. 

Appellant's  counsel  further  say,  "  that  the  right  to  have 
such  deed  corrected,  if  such  right  ever  existed,  was  barred 
by  the  statute  of  limitations  of  fifteen  years."  In  Potter  v. 
Smith,  36  Ind.  231,  it  was  said  by  Worden,  C.  J.,  speaking 
for  the  court:  "The  statute *of  limitations  contains  various 
exceptions,  as  the  disability  of  the  plaintiff,  non-residence  of 
the  defendant,  etc. ;  and,  where  such  is  the  case,  it  is  the  set- 
tled rule  that  the  statute,  if  relied  upon,  must  be  pleaded, 
unless,  indeed,  the  complaint  shows  affirmatively  that  the 
plaintiff  is  barred,  notwithstanding  the  exceptions.  The  rea- 
son is,  that  the  case  may  be  within  some  of  the  exceptions, 
and  the  plaintiff  is  not  bound  to  anticipate  the  defence  of  the 
statute  and  show  his  case  to  be  within  the  exception  without 
knowing  that  such  defence  will  be  made.  Upon  the  statute 
being  pleaded,  he  may  reply  the  exception."  McCallam  v. 
Pleasants,  67  Ind.  542;  Harper  v.  Terry,  70  Ind.  264;  Figart 
V.  Halderman,  75  Ind.  564. 

Conceding,  without  deciding,  that  a  suit  to  correct  an  al- 
leged mistake  in  a  deed  must  be  commenced  within  fift;een 
years  after  the  cause  of  action  has  accrued,  we  are  of  the  opinion 
that  the  court  committed  no  error,  on  that  ground,  in  over- 
ruling the  demurrer  to  the  cross  complaint.  For  it  does  not 
appear,  from  the  fects  alleged  in  the  cross  complaint,  that, 
when  the  cause  of  action  accrued,  the  appellees  or  the  appel- 
lant were  not,  and  had  not  since  continued,  within  some  of 
the  exceptions  in  the  statute  of  limitations. 

The  last  objection,  pointed  out  by  appellant's  counsel  to 
the  suflSciency  of  the  cross  complaint,  is  thus  stated:     ''The 
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relief  asked  by  the  cross  complaint  is  not  tangible.  The  deed, 
as  corrected,  is  just  as  defective  as  before.  It  did  not,  and 
does  not,  describe  any  land."  This  objection  to  the  cross 
complaint  is  not  well  taken.  The  alleged  mistake  in  the  deed 
was  a  material  one ;  and  the  deed,  as  corrected,  was  certainly 
not  so  defective  as  it  was  before  its  correction.  The  real  estate, 
attempted  and  intended  to  be  conveyed  by  the  deed  of  the 
appellant  and  her  deceased  husband,  can  be  readily  ascertained 
and  located  by  the  corrected  description  thereof;  and  such  a 
description  is  sufficient.     Parker' \,  Teas,  79  Ind.  235. 

Our  conclusion  is  that  the  court  did  not  err  in  overruling 
the  appellant's  demurrer  to  appellees'  cross  complaint. 

3.  In  her  answer  to  the  crosg  complaint,  the  appellant  al- 
leged in  substance,  that,  at  the  time  of  her  execution  of  the 
deed  mentioned  in  the  cross  complaint,  she  was  the  wife  of 
said  John  P.  Dunn ;  that  before  the  execution  of  said  deed, 
and  while  she  was  the  wife  of  said  Dunn,  he,  the  said  John 
P.  Dunn,  by  his  separate  mortgage,  had  conveyed  his  interest 
in  said  real  estate,  and  said  mortgage  had  been  foreclosed,  and 
said  George  Tousey  had  bought  said  land  at  sheriff's  sale; 
and  that  said  John  P.  Dunn  had  no  interest  in  said  lands  for 
eight  years  preceding  the  execution  of  said  deed ;  and  that  the 
appellant's  one-third  interest  in  said  lands  did  not  descend  to 
her,  nor  become  absolute,  until  December,  1867,  when  said 
Dunn  died,  leaving  appellant  as  his  w^dow;  and  that  she 
never  joined  in  the  conveyance  by  which  said  John  P.  Dunn 
conveyed  his  interest  in  said  real  estate,  and,  in  no  manner, 
conveyed  her  interest  therein,  except  by  the  deed  pretended 
to  have  been  executed  in  1863,  as  stated  is  the  cross  complaint. 
Wherefore  she  said  that  the  said  deed  was  void  as  to  her,  and 
she  asked  that  one-third  of  said  land  be  set  off  to  her,  and  for 
all  proper  relief. 

It  would  seem  from  the  allegations  of  this  answer,  although 
the  facts  are  not  very  fully  or  clearly  stated  therein,  that,  for 
eight  years  prior  to  the  execution  of  the  deed  described  in  the 
cross  complaint,  the  appellant's  husband,  John  P.  Dunn,  had 
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HO  title,  interest  or  estate  whatsoever,  in  or  to  the  real  estate 
in  controversy.  During  those  eight  years,  by  reason  of  her 
previous  and  existing  coverture,  the  appellant,  as  the  wife  of 
said  John  P.  Dunn,  had  and  held  an  inchoate  interest  or  estate 
in  the  one-third  part  of  said  real  estate ;  which  inchoate  inter- 
est or  estate,  under  the  law  of  this  State  then  in  force,  would  vest 
and  become  absolute  in  her,  only  in  the  event  of  the  prior  death 
of  said  John  P.Dunn,  and  at  the  time  of  such  death,  leaving 
her  surviving  him.  The  deed  described  in  the  cross  complaint 
was  executed  on  October  26th,  1863,  by  the  appellant  and  her 
husband,  John  P.  Dunn,  it  may  well  be  supposed,  in  the  ab- 
sence of  any  averment  to  the  contrary,  for  the  purpose  of  con- 
veying to  the  grantoe,  in  such  deed,  the  inchoate  interest  or 
estate  of  the  appellant  in  the  real  estate  described  therein. 
It  is  claimed,  however,  that  the  appellant^s  inchoate  interest 
or  estate  in  said  real  estate  did  not  vest  or  become  absolute 
in  her  until  long  after  the  execution  of  said  deed,  upon  the 
death  of  her  husband,  John  P.  Dunn,  in  December,  1867. 

The  theory  of  the  appellant\s  answer  manifestly  is,  that  the 
appellant,  until  the  death  of  her  husband,  John  P.  Dunn,  leav- 
ing her  surviving  him,  had  no  title,  interest  or  estate,  in  or  to 
the  lands  in  controversy,  which  she  could  sell  and  convey ;  and 
that,  therefore,  the  deed  described  in  the  cross  complaint,  ex- 
ecuted by  her  and  her  husband  in  his  lifetime,  was  void  as  to 
her,  and  did  not  operate  as  a  conveyance  of  her  inchoate  in- 
terest and  estate  in  the  real  estate,  which  could  not  and  did  not, 
under  the  law  then  in  force,  vest  and  become  absolute  in  her, 
until  the  death  of  her  said  husband,  in  December,  1867,  more 
than  four  years  after  the  execution  of  her  said  deed.  We  are 
not  satisfied  with  this  theory,  and  it  seems  to  us  to  be  in  direct 
conflict  with  the  provisions  of  the  act  of  May  14th,  1852, 
^'  regulating  descents  and  the  apportionment  of  estates."  If 
the  appellant,  at  or  after  the  death  of  her  husband,  John  P. 
Dunn,  had  or  held  any  interest  or  estate  in  the  lands  in  con- 
troversy, she  did  so,  as  it  seems  to  us,  upon  the  facts  stated  as 
well  in  her  complainf  as  in  the  cross  complaint,  incontraven- 
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tion  both  of  the  letter  and  spirit  of  the  statute.  In  section 
27  of  the  descent  law,  it  is  provided  as  follows : 

"A  surviving  wife  is  entitled,  except  as  in  section  seven- 
teen excepted,  to  one-third  of  all  the  real  estate  of  which  her 
husband  may  have  been  seized  in  fee  simplq,  at  any  time  dur- 
ing the  marriage,  and  in  the  conveyance  of  which  she  may  not 
have  joined,  in  due  form  of  law,''  etc.  1  R.  S.  1876,  p.  413; 
section  2491,  R.  S.  1881. 

Appellant's  husband,  John  P.  Dunn,  had  been  seized  in  fee 
simple  of  the  real  estate  in  controversy,  during  the  marriage^ 
and  there  had  been  a  judicial  sale  of  the  laud,  under  a  judg- 
ment against  him  alone,  where  the  appellant's  inchoate  inter- 
est in  the  land  had  not  been  directed  by  the  judgment  to  be 
sold  or  barred  by  virtue  of  such  sale.  It  is  clear,  therefore, 
that,  upon  the  subsequent  death  of  said  John  P.  Dunn,  the  ap- 
pellant as  his  surviving  wife  would  have  been  entitled,  under 
the  provisions  of  said  section  27  of  the  law  of  descents,  to 
one-third  of  the  real  estate  in  controversy,  if  it  could  not  be 
correctly  said  that  she  had  joined  with  her  husband,  in  his 
lifetime,  in  the  conveyance  thereof,  "  in  due  form  of  law.'^ 
Under  the  facts  of  this  case,  as  stated  both  in  the  complaint 
and  cross  complaint,  the  appellant,  as  the  surviving  wife  of 
John  P.  Dunn,  was  not  entitled,  upon  the  death  of  her  hus- 
band, to  any  interest  or  estate  in  the  lands  in  controversy,  ex- 
cept such  interest  or  estate,  if  any,  as  she  might  take  under  and 
by  force  of  the  provisions  of  said  section  27  of  the  statute  reg- 
ulating descents.  This  section  of  the  statute,  as  we  construe 
its  provisions,  plainly  recognizes  the  right  of  the  wife,  and, 
by  strong  implication,  confers  upon  her  the  power,  to  join  with 
her  husband,  during  the  coverture,  in  the  execution  in  due 
form  of  law  of  such  a  conveyance  of  any  real  estate,  of  which 
he  may  have  been  seized  in  fee  simple,  as  will  defeat  and  l>ar 
such  title,  interest  and  estate,  as  otherwise  she  would  have 
taken  therein,  under  said  section,  at  the  death  of  her  husband, 
if  she  survived  him.  In  such  a  case,  and  for  such  purpose, 
a  quitclaim  deed  will  have  the  same  force  and  effect  as  would 
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a  warranty  deed.  In  section  9  of  the  act  of  May  6th,  1852^ 
concerning  real  property  and  the  alienation  thereof,  it  is  pro- 
vided that  "  A  deed  of  release  or  quitclaim  shall  pass  all  the 
estate  which  the  grantor  could  convey  by  a  deed  of  bargain 
and  sale."     1  R.  S.  1876,  p.  364;  section  2924,  R.  S.  1881. 

The  apjiollees'  demurrer  to  appellant's  answer  to  their  cross 
complaint  was,  we  think,  correctly  sustained. 

4.  What  we  have  said  in  considering  the  other  errors  as- 
signed l^ads  us  to  the  conclusion  that  the  court  committed  no 
error  in  rendering  judgment  for  the  appellees  on  their  crosS 
complaint.  The  facts  stated  in  the  cross  complaint  were  not 
denied  by  the  appellant,  and  were,  therefore,  taken  as  true. 
Upon  these  facts,  it  is  clear,  we  think,  that  the  appellees  were 
entitled  to  a  judgment,  for  the  reformation  of  their  deed  from 
appellant,  and  quieting  their  title,  as  against  her,  to  the  real 
estate  in  controversy. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  8999. 

^  180  «wr 

The  Wheeler  and  Wilson  Manufacturing  Company       \m__M 

V.  Worrall.  |ig  ^ 

OoKTBAcrr. — Breaeh  of, — OomphiiU, — In  an  action  for  breach  of  a  contract 
for  the  payment  of  money,  if  the  complaint  do  not  show  that  the  money 
has  not  been  paid,  it  is  bad  on  demurrer. 

Same. — Nominal  Damages. — A  complaint  for  failure  of  the  defendant  to 
furnish,  for  the  use  of  the  plaintiff,  a  horse  and  wagon  according  to  a 
contract  alleged,  and-  not  averring  any  facts  showing  injury  to  the  plain- 
tiff, is  good  for  nominal  damages  only. 

Same.— Omdiiicm  PrecedejU.— Performance,— Evidence,— New  Trial.— In  a  suit 
to  recover  money  due  upon  the  performance  by  the  plaintiff  of  a  condi- 
tion precedent,  and  the  general  denial  is  pleaded,  it  is  error  to  refuse  a 
new  trial,  when  there  is  no  evidence  whatever  as  to  performance  of  the 
condition. 

From  the  Monroe  Circuit  Court. 
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J.  H.  Louden  and  JB.  W.  Miers,  for  appellant. 

J.  R.  E(id, East,  J.  W,  Bvskirk  and  H.  C.  Duncanj 

for  appellee. 

NiBLACK,  J. — ^On  the  7th  day  of  July,  1875,  the  Wheeler 
and  Wilson  Manufacturing  Company  and  Isaac  D.  Worrall 
entered  into  an  agreement  in  writing,  by  which  the  said  Wor- 
rall was  made  the  agent  for  the  sale  and  lease  of  the  com- 
pany's sewing  machines  in  the  county  of  Monroe,  and  other 
counties,  at  certain  specified  rates  of  commission  on  gales  or 
leases,  the  sales  to  be  for  cash,  or  for  good  notes,  under  rules 
and  regulations  prescribed  in  the  agreement.  The  agreement 
contained  numerous  conditions  and  stipulations. 

The  fifth  stipulation  contained  a  provision  that  the  com- 
pany^ known  as  the  party  of  the  first  part,  might  at  their  op- 
tion, furnish  to  the  said  Worrall,  known  as  the  party  of  the 
second  part,  to  be  used  only  in  selling  Wheeler  and  Wilson 
sewing  machines,  one  wagon,  one  horse  and  one  set  of  har- 
ness, which  were  to  be  well  housed,  cared  for  and  kept  in 
repair  by  the  party  of  the  second  part,  at  his  own  expense. 

The  ninth  stipulation  provided  that  under  no  circumstances 
should  the  party  of  the  second  part  receive  any  commission 
or  other  compensation  for  selling  or  leasing  a  machine  until 
he  should  have  furnished  the  party  of  the  first  part  a  certifi- 
cate, signed  by  the  person  to  whom  the  machine  had  been 
sold  or  leased,  setting  forth  that  he  or  she  had  been  thor- 
oughly and  satisfactorily  instructed  in  the  use  of  said  ma- 
chine, and  that  all  the  promises  made  by  him,  the  party  of  the 
s(*cond  part,  to  such  person  had  been  faithfully  fulfilled. 

The  tenth  stipulation  further  provided  that  when  a  note 
.should  be  taken  for  a  machine,  the  party  of  the  second  part 
should,  under  no  circumstances,  receive  any  commission  or 
other  compensation  for  the  sale  made  on  such  note,  until  the 
party  of  the  first  part  had  become  satisfied  that  the  person 
giving  the  note  was  good  and  responsible  for  the  amount  of 
such  note. 
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This  was  an  action  by  Worrall  against  the  Wheeler  and 
Wilson  Manufacturing  Company  for  matters  connected  with, 
or  resulting  from,  the  foregoing  agreement. 

The  complaint  was  in  two  paragraphs. 

The  first  paragraph  charged  that  on  the  27th  day  of  Sep- 
tember, 1875,  the  plaintifi'  as  the  agent  of  the  defendant,  sold 
a  sewing  machine  belonging  to  the  defendant,  to  one  James 
M.  Mason,  for  which  he  took  the  promissory  note  of  the  said 
Mason,  and  which  note  the  defendant  had  accepted ;  that  the 
plaintiff  had,  at  the  proper  time,  furnished  to  the  defendant  a 
certificate,  signed  by  the  said  Mason  as  required  by  the  ninth 
stipulation  of  the  agreement  referred  to  as  above,  and  that 
the  said  Mason  had  since  paid  said  note  to  the  defendant,  by 
reason  of  which  the  plaintiff'  had  become  entitled  to  receive 
from  the  defendant  a  commission  of  $20  on  said  sale. 

The  second  paragraph  charged  that  on  the  9th  day  of  July, 
1875,  the  plaintiff*  being  then  in  the  employment,  and  acting 
as  special  agent,  of  the  defendant  for  the  county  of  Monroe, 
the  defendant,  in  consideration  that  he  would  become  its 
general  agent  for  the  sale  of  its  sewing  machines,  agreed 
with  him  to  furnish  him  with  a  horse  and  wagon  suitable  for 
the  delivery  of  such  machines  to  the  purchasers  thereof,  and 
to  deliver  to  the  plaintiff*,  as  fast  as  he  might  order  the  same, 
machines,  to  be  sold  by  him  at  certain  specified  rates  of  com- 
mission, such  horse  and  wagon  to  be  furnished  within  a  rea- 
sonable time  thereafter;  that,  in  pursuance  of  such  agreement, 
the  plaintiff*  did  become  such  general  agent  of  the  defendant, 
and  acted  as  such  for  the  term  of  one  year  from  the,said  9th  day 
of  July,  1875.  But  the  defendant  failed,  and  has  ever  since 
failed  and  refused  to  perform  its  part  of  said  agreement,  to 
the  damage  of  the  plaintiff*  in  the  sum  of  one  thousand  dollars. 

The  defendant  demurred  severally  to  both  paragraphs  of 
the  complaint,  but  its  demurrer  was  overruled  as  to  both 
paragraphs.  Issue;  verdict  for  the  plaintiff*,  assessing  his 
damages  at  $100;  motion  for  new  trial  overruled,  and  judg- 
ment on  the  verdict. 
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It  is  claimed  that  the  first  paragraph  of  the  complaint  did 
not  aver,  either  in  terms  or  in  equivalent  words,  that  the  com- 
mission on  the  sale  of  the  sewing  machine  to  Mason  remained 
unpaid,  and  that  for  that  reason  the  demurrer  to  that  para- 
graph ought  to  have  been  sustained. 

The' statutory  forms  for  complaints  on  promissory  notes  re- 
quire that  such  a  complaint  shall  contain  an  averment  that 
the  note  sued  on  remains  unpaid,  and  it  has  frequently  been 
held  by  this  court,  that,  in  a  suit  on  a  note,  such  an  averment 
or  its  equivalent  is  necessary.  Friddley.  Crane,  68  Ind.  583; 
Downey  w.  Whittenbei-ger,  60  Ind.  188;  Deutschv.  Korsmeiery 
69  Ind.  373 ;  Kent  v.  Cantrall,  44  Ind.  452 ;  2  R.  S.  1876,  357. 

The  rules  of  good  pleading  require  that  in  all  actions  for 
breaches  of  contract  for  the  payment  of  money,  the  complaint 
should  either  aver  a  non-payment  of  the  money  demanded,  or 
fects  from  which  its  non-payment  can  be  fairly  inferred^ 
Higeii  v.  The  Trustees  of  Ind.  A.  University,  53  Ind.  326. 

Strictly,  yet  fairly  construed,  we  think  the  first  paragraph 
of  the  complaint  in  this  case  did  not  aver,  either  inferentially 
or  otherwise,  a  non-payment  of  the  commission,  to  which  it 
was  alleged  the  plaintiff  became  entitled,  and  that  on  that  ac- 
count the  paragraph  was  bad  upon  demurrer. 

It  is  also  claimed  that  the  demurrer  ought  to  have  been  sus- 
tained to  the  second  paragraph  of  the  complaint,  because  it 
assigned  no  specific  breach  of  the  new  or  additional  contract, 
alleged  by  it  to  have  been  entered  into  by  the  parties,  and  be- 
cause it  contained  no  facts  showing  that  the  plaintiff  had  been 
injured  by  the  failure  of  the  defendant  to  perform  its  part 
of  such  contract. 

We  are  inclined  to  the  opinion  that  this  second  paragraph 
was  good  as  a  demand  for  nominal  damages  merely,  and  noth- 
ing beyond  that,  and,  if  we  are  right  in  that  impression,  it  con- 
stituted a  good  cause  of  action  for  some  amount  of  damages, 
and  was  correctly  held  to  be  sufficient  upon  demurrer. 

It  is  still  further  claimed  that  the  court  erred  in  refusing 
to  grant  a  new  trial,  because  the  verdict  was  not  sustained  by 
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the  evidence,  and  because  improper  instructions  were  given 
to  the  jury. 

Both  of  these  objections  appear  to  us  to  be  well  founded. 

There  was  no  evidence  showing  that  the  defendant  had 
•ever  accepted  the  Mason  note  as  a  good  and  satisfactory  note, 
nor  was  there  any  evidence  tending  to  show  that  the  plaintifiP 
had  furnished  to  the  defendant  a  certificate  from  Mason  that 
he,  Mason,  had  been  thoroughly  and  satisfactorily  instructed 
in  the  use  of  the  machine  for  which  the  note  was  given,  as  the 
<!ontract  under  which  the  sale  was  made .  required.  Proof 
of  both  of  these  facts  was  material  to  the  plaintiff's  right  to 
recover  in  this  action. 

The  court  instructed  the  jury,  amongst  other  things,  that 
they  might,  under  the  second  paragraph  of  the  complaint,  as- 
sess special  damages  in  favor  of  the  plaintiff,  if  they  were 
satisfied  from  the  evidence  that  he  had  sustained  damages  of 
that  character,  by  reason  of  the  failure  of  the  defendant  to 
perform  its  part  of  the  contract  counted  upon  in  that  par- 
agraph. The  court  erred  in  so  instructing  the  jury  for  the 
reasons  given  touching  the  sufficiency  of  that  paragraph,  that 
is  to  say,  because  nothing  more  than  nominal  damages  could 
have  been  rightfully  assessed  under  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


No.  8617. 

MooRE,  Administrator,  t;.  Lampton  et  al. 

Husband  and  Wife. — Improvements  on  Wi/e^s  Real  Estate. — Debts  cf  Hua- 
band, — Creditor  of  HusbaTid, — Pletidtng. — A  complaint  by  the  creditor  of  a 
husband  to  charge  his  demand  upon  real  estate  of  the  wife  or  the  rents 
thereof,  on  the  ground  that  the  husband  had  expended  his  own  means 
in  making  improvements  thereon  in  fraud  of  his  creditors,  must  show 
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that  at  the  time  the  husband  had  not  other  property  sufficient,  etc.,  and 
that,  knowing  of  the  husband's  fraudulent  purpose,  she  participated  or 
acquiesced  in  it. 
QtuErCj  whether,  if  the  wife  was  party  to  the  fraud,  the  creditor  could  have 
a  remedy  against  her  real  estate. 

From  the  Clark  Circuit  Court. 

«/.  jB.  Merriwether,  for  appellant. 
A.  Dowling,  for  appellees. 

Woods,  J. — The  appeal  is  from  the  judgment  of  the  court 
sustaining  a  demurrer  for  want  of  facts  to  the  appellant's 
complaint. 

The  appellant  sued  as  the  administrator  of  the  estate  of 
George  W.  Lampton,  alleging,  in  substance,  the  following  facts, 
to  wit :  That  George  W.  Lampton  died  intestate  in  October, 
1869,  and  the  defendant  Benjamin  F.  Lampton  intermeddled 
and  converted  a  part  of  the  estate  to  his  own  use,  for  which 
the  plaintiff  sued  him,  and  on  the  14th  day  of  January,  1873, 
recovered  judgment  against  him  in  the  court  of  common 
pleas  of  Clark  county,  in  the  sum  of  $220,  and  costs  of  suit, 
which  judgment  is  still   unpaid,  execution  thereon  having 

been  issued  at  the  plaintiff's  instance  on  the  —  day  of f 

1873,  which  was  returned  by  the  sheriff  of  the  county  unsat- 
isfied ;  that,  at  the  time  of  his  said  intermeddling,  the  said 
defendant  was  the  owner  in  fee  simple  of  17|  feet  off  of  the 
east  side  of  lot  No.  215,  in  the  city  of  Jefferson vi lie,  which 
was  unimproved;  that  aflerwards  the  defendant  sold  said 
ground  to  Maria  L.  Hardy,  who  again  sold  it  to  the  defend- 
ant Ellen  Lampton,  the  wife  of  said  Benjamin,  it  being  yet 
unimproved  and  worth  no  more  than  $200 ;  that  aflerwards, 
in  March,  1870,  said  Benjamin  F.  Lampton,  with  his  own 
money  and  means,  improved  said  lot  by  erecting  thereon  a 
house  and  out-houses  and  fences  to  the  amount  and  value 
of  nine  hundred  dollars.  That  the  liability  of  said  Benjamin 
to  said  estate  upon  which  said  judgment  was  obtained,  ac- 
crued in  October,  1869 ;  that,  afler  he  had  expended  his  money 
and  means  in  improving  said  lot,  he  had  no  property  subject 
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to  execution  and  was  insolvent,  and  has  been  so  ever  since ; 
that,  in  so  expending  his  means  upon  his  wife's  property,  his 
purpose  was  to  hinder,  delay  and  defraud  his  creditors,  and 
the  expenditure  was  made  without  consideration. 

Wherefore  the  plaintiff  prays  that  said  property  be  sold,  and 
from  the  proceeds  there  be  paid,  first,  the  $200,  the  value  of 
the  lot,  and,  second,  the  plaintiff's  judgment,  interest  and  costs. 

Irrespective  of  the  question  whether  creditors  may  in  any 
way  reach  the  wife's  real  estate,  on  account  of  improvement* 
made  by  the  husband  by  an  expenditure  of  his  means  in  fraud 
of  his  creditors,  the  ruling  of  the  court  in  this  case  was  right. 

It  is  not  averred  that  at  the  time  when  the  improvements 
were  made,  the  husband  had  not  ample  property  for  the  pay- 
ment of  all  his  debts,  or  liabilities,  subject  to  seizure  and  sale 
upon  execution.  Such  an  averment  is  clearly  necessary.  Bru- 
ker  V.  Kelseyy  72  Ind.  51,  and  cases  cited. 

Neither  is  it  averred  that  the  alleged  fraudulent  purpose  of 
the  husband,  or  the  fact  of  his  indebtedness  and  insolvency, 
were  known  to  the  wife.  Without  such  knowledge  and  an 
averment  that  the  improvement  was  made  with  her  knowl- 
edge, she  participating,  or  at  least  voluntarily  acquiescing, 
in  the  fraudulent  purpose  of  the  husband,  it  can  hardly  be 
claimed  successfully  that  her  pro|>erty  or  the  improvements 
made  upon  it,  or  the  rents  and  profits  thereof,  could  be  reached 
by  the  husband's  creditors. 

In  the  case  of  Behler  v.  Weybum,  59  Ind.  143,  a  ease 
which  has  been  often  cited  with  approval,  it  was  held  that  a 
married  woman,  in  this  State,  had  no  power  to  encumber  or 
convey  her  lauds  except  by  deed,  in  which  her  husband  should 
join,  and  consequently  that  she  could  not  bind  herself  in  re- 
spect to  her  real  estate  by  an  estoppel  in  pais.  The  logical 
sequence  of  this  ruling  would  seem  to  be,  that  even  an  active 
participation  by  the  wife  in  accomplishing  the  husband's  pur- 
pose to  defraud  his  creditors,  by  expending  his  means  in  the 
improvement  of  her  property,  would  furnish  no  ground  of 
relief  either  against  her  or  her  property.    See  Corning  v,  Fov)^ 
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ler,  24  Iowa,  584 ;  Webster  v.  Hildrdh,  33  Vt.  457  ;  Washburn 
V.  Sproat,  16  Mass.  449;  Keeney  v.  Good,  21  Pa.  St.  349; 
Bartons  Appeal^  55  Pa.  St.  386;  Robhison  v.  Huffman,  15  B. 
Mon.  80.  Contra,  Lynde  v.  McGregor,  13  Allen,  182 ;  see  also 
Cooper  V.  //am,  49  Ind.  393. 

Counsel  for  the  appellant  has  placed  before  us  a  copy  of  a 
recent  decision  of  the  Court  of  Appeals  of  Kentucky,  in  the 
case  of  Heck  v.  Fisher,  78  Ky.  643 ;  but  even  upon  the  authority 
of  that  case,  which  contrary  to  Behler  v.  Weybum,  supra,  recog- 
nizes the  power  of  a  married  woman  to  bind  herself  by  estop- 
pels in  pais  in  reference  to  her  real  estate,  the  complaint  is  not 
good.  It  was  not  held  in  that  case  that  the  property  could  be 
sold,  but  only  that  a  receiver  might  be  appointed  to  rent  it  out 
and  pay  to  the  appellant,  in  satisfaction  of  his  debt,  the  proceeds 
of  the  rent  in  the  proportion  that  the  improvements  enhanced 
the  value  of  the  property ;  and  this  conclusion  was  reached 
on  the  ground  that  the  wife  was  a  party  to  the  fraud,  the  court 
saying :  "  While  the  rights  of  married  women  are  jealously 
watched  over  by  the  courts,  they  will  not  permit  coverture 
to  be  used  as  a  cloak  for  fraud,  even  when  the  feme  covert  is  a 
quiescent  and  not  an  active  participant  in  its  perpetration." 

Judgment  affirmed,  with  costs. 

HowK,  J.,  absent. 


No.  9023. 

Reed  et  al.  v.  Hodobb. 

Vendor  and  Purchaser. — Title  B(md.—Hu8bcmd  and  Wife. — Deed. — De- 
mand,— f/ieirs.— Upon  a  bond  executed  hj  a  husband  and  wife,  conditioned 
for  a  conveyance  of  land  to  a  purchaser  only  upon  the  death  of  both 
husband  and  wife,  the  purchaser  can  not  obtain  a  conveyance  by  suit 
against  the  heirs  and  wife,  upon  the  death  of  the  husband,  the  wife  be- 
ing still  alive,  even  though  the  latter  consent  to  it  A  demand  is  also 
necessary. 

From  the  Lawrence  Circuit  Court. 
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N.  Crookcj  G.  Putnam^  G,  W.  Friedley,  L  Herr  and  D.  8. 
Alexander  J  for  appellants. 

Elliott,  C.  J. — Stephen  Hodges  alleges  in  his  complaint 
that  he  bought  of  Moses  Hodges  a  parcel  of  real  estate ;  that 
the  vendor  and  his  wife  joined  in  executing  to  him  a  bond  for 
the  conveyance  of  the  property  purchased ;  that  since  the  ex- 
ecution of  the  bond  Moses  Hodges  has  died ;  that  the  appel- 
lants are  his  heirs ;  and  that  he,  the  appellee,  has  paid  the 
purchase-money  in  full.  Prayer  for  the  appointment  of  a  com- 
missioner to  execute  a  deed  to  the  appellant  for  the  land  pur- 
chased by  him. 

The  bond  set  out  in  the  complaint  contains  this  provision : 
*^  Now,  in  consideration  of  the  premises,  said  parties  of  the 
first  part  bind  themselves,  their  heirs,  and  legal  representa- 
tives, that  a  good  and  sufficient  deed  in  fee  simple  shall  be  ex- 
ecuted to  said  Stephen,  upon  the  death  of  both  said  Moses 
Hodges  and  his  wife,  Mary  Hodges."  It  is  very  clear  that 
the  appellee  is  not  entitled  to  a  deed  until  the  death  of  Mary 
Hodges.  As  the  complaint  affirmatively  shows  that  she  was 
living  at  the  time  the  action  was  commenced,  it  appears  that 
appellee  has  no  cause  of  action.  It  is  an  elementary  princi- 
ple that  the  plaintiff  must  not  only  have  a  right  of  action,  but 
a  complete  right  of  action  at  the  time  his  suit  is  commenced. 
The  complaint  is  bad. 

It  has  long  been  the  rule  in  this  State,  that  a  vendee  pray- 
ing specific  performance  must  show  a  demand  for  a  deed  prior 
to  the  commencement  of  his  suit.  Sheets  v.  Andrews^  2  Blackf. 
274;  Brawn  v.  Hart,  7  Blackf.  429;  Maiher  v.  Seoles,  35 
Ind.  1.  The  complaint  does  not  show  a  demand,  or  an  excuse 
for  not  making  one,  and  is,  therefore,  defective  for  this  reason. 

The  counsel  for  appellee  have  not  briefed  the  case,  and  we 
are  unable  to  discover  any  ground  upon  which  the  action  of 
the  court  in  overruling  the  appellants'  demurrer  to  the  com- 
plaint can  be  sustained. 
Vol.  80.— 20 
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We  do  find  in  the  record  an  answer  from  Mary  Hodges,  in 
which  she  disclaims  any  interest  in  the  land,  and  requests  that 
a  deed  may  be  made  to  the  appellee.  This  does  not  cure  the 
defect  in  the  complaint  in  so  far  as  the  other  heirs  of  Moses 
Hodges  are  concerned.  They  have  a  right  to  insist  tliat  the 
appellee  shall  show  hy  his  complaint  that  he  is  entitled  to  a 
deed.  As  against  them,  the  appellee  must  recover  upon  the 
allegations  of  his  complaint.  It  is  a  fiimiliar  principle  that 
a  plaintiff  must  recover  according  to  his  allegations,  and  that 
where  a  demurrer  tests  the  sufficiency  of  his  complaint,  sub- 
sequent acts  of  persons  other  than  those  demurring,  can  not 
affect  the  question  of  the  sufficiency  of  the  pleading.  If  the 
appellee  desired  to  place  his  right  to  relief  upon  the  ground 
that  Mary  Hodges  had  consented  to  the  execution  of  a  deed, 
he  should  have  averred  it  in  his  complaint. 

The  bond  prescribes  the  terms  upon  which  the  appellee 
shall  be  entitled  to  a  deed,  and  he  can  not  obtain  one  upon 
any  other.  Appellees  have  succeeded  to  the  rights  of  their 
ancestor,  Moses  Hodges,  and  have  a  right  to  resist  the  exe- 
cution of  a  deed  until  the  terms  and  conditions  of  the  bond 
have  been  fully  complied  with.  Their  rights  are  entirely  dis- 
tinct from  those  of  Mary  Hodges,  and  she  can  not  divest 
them.  She  can  no  more  deprive  them  of  these  rights  than  she 
could  have  done  her  husband  of  his.  The  provision  in  the 
bond,  that  no  deed  should  be  made  until  both  obligors  are 
dead,  can  not  be  waived  by  one  of  the  joint  obligors  in  oppo- 
sition to  the  claims  of  the  heirs  of  the  deceased  obligor.  They 
have  a  right  to  the  enforcement  of  the  bond,  and  this  is  a  right 
of  which  no  third  person  can  deprive  them.  If  what  appears 
in  the  answer  had  been  alleged  in  the  complaint,  it  would  not 
have  cured  the  defect.  This  is  plainly  so,  for  it  would  then  have 
still  more  clearly  appeared  that  the  contingency  upon  which 
depended  the  appellee's  right  to  a  deed,  had  not  happened. 

We  may  remark,  in  passing,  that  there  is  nothing  to  show 
that  the  provision  of  the  bond,  that  no  deed  should  be  made 
until  i^fler  the  death  of  both  Moses  and  Mary  Hodges,  was 
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for  the  sole  benefit  of  the  latter.  Nor  is  there  any  provision 
supplying  grounds  for  holding  the  stipulation  an  independent 
or  divisible  one ;  on  the  contrary,  it  plainly  appears  to  be  an 
indivisible  condition.  Where  this  is  so,  there  can  never  be  a 
separation  by  the  courts.  In  the  present  instance,  the  court 
might  just  as  well  decide  that  the  joint  obligor  could  have 
waived  the  payment  of  the  purchase-money,  as  that  she  could 
waive  the  condition  that  no  deed  should  be  made  until  after 
her  death. 

Judgment  reversed. 


No.  7938. 

Reissner  et  al.  v.  Dessab.  80  so? 

IBQ  474 
Seplevin  Bail. — Judgment,  —  Execution. — Principal  and  Surety, — Where  {JJ  47! 
upon  a  judgment  against  severalj  all  of  whom  appear  as  principals,  a 
party  becomes  replevin  bail,  at  the  request  of  some  of  the  judgment  de- 
fendants, without  notice  that  one,  not  making  the  request,  is  in  fact 
surety  for  the  others,  he  may,  if  compelled  to  pay  the  judgment,  have 
execution  against  all  the  judgment  defendants  under  section  1214,  R. 
S.  1881,  and  the  one  who  is  in  fact  surety  is  equally  liable  thereto  with 
the  others. 

From  the  Marion  Superior  Court. 

W.  Moin*ov)  and  N,  Trualer,  for  appellants. 
J.  T.  Dye,  for  appellee. 

Franklin,  C. — Appellants'  counsel  have  furnished  us  the 
following  history  of  this  case,  which,  in  the  main^  we  find 
supported  by  the  evidence : 

Some  time  prior  to  November  the  10th,  1871,  Daniel  C. 
Rich  and  others  bought  of  Joseph  B.  Dessar  a  dairy,  for  about 
$1,000.  A  note  was  executed  for  the  same  by  Daniel  C. 
Rich,  Abijah  Rich,  Harvey  Rich  and  Reuben  D.  Rich,  and 
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endorsed  by  Dessar  to  the  Merchants  National  Bank,  of  In- 
diana]K>lis ;  some  time  afterwards,  and  before  the  note  matured, 
the  Riches  sold  the  dairy  back  to  Dessar,  and,  in  considera- 
tion thereof,  Dessar  agreed  to  pay  the  note ;  the  note  was  not 
paid  by  either  of  the  parties,  and  the  bank  brought  suit  in  the 
superior  court  of  Marion  county,  where  Dessar  resided,  against 
Dessar  and  the  Riches,  who  resided  in  Wayne  county,  and 
recovered  a  judgment  against  all  of  the  parties  to  the  note  on 
the  10th  day  of  November,  1871,  for  the  sum  of  $1,065.65, 
and  costs.  The  judgment  is  silent  as  to  the  relation  of  the 
parties  to  each  other. 

On  the  11th  day  of  November,  1871,  the  bank  caused  exe- 
cution to  issue  to  the  sheriflF  of  Wayne  county.  On  the  20th 
day  of  November,  1871,  Jackson  King  was  requested  by 
Daniel  C.  Rich  to  become  replevin  bail  on  the  execution. 
King  was  unwilling  to  stay  the  execution  for  the  Riches,  but 
was  informed  that  the  judgment  was  against  Joseph  B.  Dessar 
and  the  Riches  jointly,  and  that  Dessar  was  worth  from  $40,- 
000  to  $50,000.  The  sheriff,  who  took  the  stay,  examined 
the  execution,  and  found  that  Dessar  appeared  as  principal, 
and  informed  King,  that  if  Dessar  was  good  he.  King,  would 
be  in  no  danger.  Daniel  C.  Rich  informed  King  that  the 
note  on  which  the  judgment  was  rendered,  was  given  for  a 
dairy  bought  of  Dessar,  and  that  they  had  sold  the  dairy  back 
to  Dessar,  and  he,  Dessar,  was  to  pay  the  note ;  and  that  Des- 
sar was  worth  from  $40,000  to  $50,000.  King  told  the  sher- 
iff that  under  the  circumstances  he  would  go  replevin  bail, 
and  did  so.  The  replevin  was  entered  on  the  execution  in 
the  usual  form. 

On  the  13th  day  of  May,  1872,  the  bank  caused  another 
execution  to  be  issued  on  said  judgment,  to  the  sheriff  of  Wayne 
county,  which  was  levied  upon  personal  property  and  real 
estate  of  Abijah  Rich,  which  was  advertised  for  sale  on  the 
29th  day  of  June,  1872.  On  the  28th  day  of  June,  1872,  the 
bank,  for  value  received,  assigned  said  judgment  and  interest 
to  William  C.  Rich,  a  stranger  to  the  judgment.    The  property 
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levied  apon  was  sold  by  the  sheriff,  and  the  execution  returned 
to  the  clerk  of  Marion  county,  with  the  proper  endorsements 
thereon. 

Afterwards,  William  C.  Rich,  the  assignee  of  the  judgment, 
caused  execution  to  issue  on  said  judgment  to  the  sheriff  of 
Marion  county,  and  the  sheriff  of  Marion  county  was  proceed- 
ing to  collect  the  execution  off  of  Dessar,  whereupon  Dessar 
brought  suit  against  the  sheriff  and  W.  G.  Rich  to  enjoin  the 
execution.  Dessar,  in  that  suit,  alleged  the  same  fiicts  as  in 
this,  in  regard  to  his  being  surety,  and  that  he  had  deposited 
the  money  with  the  bank,  and  was  the  equitable  owner  of  the 
judgment,  etc.  The  superior  court  granted  the  injunction. 
W.  C.  Rich  appealed  to  this  court,  and  the  judgment  of  the 
superior  court  was  reversed — this  court  deciding  that  the  facts 
stated  in  the  complaint  were  not  a  payment  of  the  judgment, 
nor  did  they  constitute  a  defence  for  Dessar  against  Rich,  the 
assignee  of  the  judgment.     Rich  v.  Dessar ^  50  Ind.  309. 

On  the  23d  day  of  February,  the  judgment  was  for  value 
assigned  to  Lewis  Dessar,  who,  on  the  24th  of  said  February, 
caused  execution  to  again  issue  on  said  judgment  to  the  sher^ 
iff  of  Wayne  county,  who  proceeded  to  and  did  collect  said 
execution  off  of  Jackson  King,  the  replevin  bail. 

On  the  12th  day  of  June,  1876,  Jackson  King  caused  exe- 
cution to  issue  on  said  judgment  to  the  sheriff  of  Marion 
county,  for  his  benefit.  Whereupon  Dessar  commenced  this 
suit  to  enjoin  the  collection  of  said  execution  off  of  him. 

The  complaint  contained  but  one  paragraph ;  a  demurrer 
to  the  complaint  was  overruled ;  issue  formed  by  a  denial ; 
trial  by  court,  finding  for  appellee ;  motion  for  a  new  trial 
overruled,  rulings  excepted  to,  and  judgment  for  a  perpetual 
injunction  for  appellee.  On  appeal,  judgment  of  special  term 
affirmed. 

The  error  assigned  in  this  court  is  that  the  court  below,  at 
general  term,  erred  in  affirming  the  judgment  at  special  term. 
The  errors  assigned  in  the  general  term  of  the  court  below 
were: 
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1st.  Overruling  demurrer  to  complaint. 

2d.  Overruling  motion  for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  were,  the  finding  of 
the  court  was  not  sustained  by  the  evidence,  and  was  contrary 
to  the  law  and  the  evidence. 

The  complaint  substantially  alleges  that  the  sheriflfof  Marion 
county  was  threatening  to  levy  upon  the  property  of  the  plain- 
tiff an  execution  issued  upon  a  judgment  rendered  November 
10th,  1871,  in  the  Marion  County  Superior  Court,  in  favor  of 
the  Merchants  National  Bank,  of  Indianapolis,  and  against 
the  plaintiff  and  Reuben  D.  Rich,  Daniel  C.  Rich,  Harvey  J. 
Rich  and  Abijah  Rich,  for  the  sum  of  $1,065.65,  upon  a  note 
executed  by  the  said  Riches  and  endorsed  by  the  plaintiff  to  said 
bank.  That  plaintiff,  as  endorser  and  surety  as  aforesaid,  after 
said  judgment  was  obtained,  paid  to  said  bank  the  attorneys' 
fees  embraced  in  said  judgment,  and  deposited  with  the  judg- 
ment plaintiff  the  amount  of  the  principal  and  interest  on  the 
judgment,  with  the  express  agreement  that  said  bank  would 
hold  said  judgment  for  the  use  and  benefit  of  plaintiff  as  assignee 
and  equitable  owner  thereof,  and  would  collect  the  same  from 
the  principal  debtors,  and  pay  over  and  account  for  the  same 
to  plaintiff;  that  he  took  a  certificate  of  deposit  for  said  money, 
with  the  agreement  that  he  should  hold  the  certificate  until 
the  money  was  collected,  when  such  certificate  should  be  re- 
turned to  said  bank,  and  the  money  received  on  said  judgment 
paid  to  said  plaintiff;  that  the  bank  caused  an  execution  to 
issue  on  the  same,  for  the  use  and  benefit  of  said  plaintiff,  to 
the  sheriff' of  Wayne  county;  that  King,  well  knowing  that 
plaintiff  was  a  resident  of  Marion  county,  and  only  surety  for 
the  said  execution  defendants,  Riches,  without  the  knowledge 
or  consent  and  against  the  will  of  the  said  plaintiff,  and  solely 
at  the  request  and  for  the  benefit  of  the  execution  defendants, 
who  resided  in  Wayne  county,  caused  his  name  to  be  entered 
as  replevin  bail  on  said  execution  in  the  hands  of  the  sheriff 
in  said  Wayne  county ;  that  said  King  did  not  become  the 
surety  of  this  plaintiff  without  his  knowledge  and  against  his 


NOVEMBER  TERM,  1881.  311 

Reissner  el  oL  v.  Dessar. 

consent^  upon  an  execution^  upon  which  none  of  plaintiff's 
property  could  be  taken,  and  which  was  issued  for  the  plain- 
tiff's sole  use  and  benefit^  but  he  became  replevin  bail  and 
surety  of  the  said  defendants  Riches,  at*whose  instance  and 
request  he  became  replevin  bail ;  and  that  the  execution  now 
in  the  hands  of  said  sheriff,  which  hc  was  threatening  to  levy 
upon  plaintiff's  property,  was  issued  solely  for  the  use  and 
benefit  of  said  King. 

The  first  question  that  we  propose  to  consider  in  relation 
to  the  sufficiency  of  the  complaint  is  the  effect  that  the  ar- 
rangement between  Dessar  and  the  bank,  in  relation  to  the 
deposit  of  the  money,  had  upon  the  rights  of  the  parties. 
According  to  the  former  decision  of  this  court,  in  the  case 
of  Rich  V.  Dessar^  50  Ind.  309,  it  had  none  whatever;  it 
was  not  a  i>ayment  of  the  judgment ;  the  bank  remained  liable 
on  the  certificate  of  deposit ;  there  was  no  entry  upon  the 
books  of  the  bank  or  the  records  of  the  court,  showing  that 
it  had  any  connection  with  the  judgment ;  when  the  bank  sold 
and  assigned  the  judgment  to  W.  C.  Rich,  June  28th,  1872, 
and  received  the  money  therefor,  Dessar  returned  the  certifi- 
cate of  deposit  and  received  the  money  that  the  judgment  had 
been  sold  for,  without  any  pretence  that  the  judgment  had  been 
paid.  For  which  reasons  this  court  reversed  that  case ;  and 
in  this  case,  upon  the  trial  of  the  cause,  there  was  not  a  par- 
ticle of  testimony  upon  this  subject.  That  arrangement  did 
not  release  Dessar  from  liability  on  the  judgment,  and  the 
idea  was  abandoned  upon  this  trial,  and  may  be  considered 
as  surplusage  in  the  complaint,  and  as  though  no  such  arrange- 
ment had  ever  been  made. 

We  next  consider  the  effect  of  King's  replevying  the  judg- 
ment upon  the  execution,  whether  it  in  any  way  changed 
Dessar's  rights  or  liabilities  in  the  judgment.  He,  as  endorser, 
with  the  makers,  were  sued  jointly  on  the  note ;  he  permitted, 
by  default,  a  joint  judgment  to  be  taken  against  himself  with  the 
maker,  without  showing  that  he  occupied  any  different  relation 
or  liability  from  his  co-defendants  in  the  judgment.     Section 
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674,  2  R.  S.  1876,  p.  277,  provides  for  trying  the  question  of 
suretyship ;  sec.  675  provides  for  the  order  of  the  court,  and 
the  endorsement  of  the  clerk  upon  the  execution,  to  first  ex- 
haust the  property  of  the  principal.  These  statutory  provi- 
sions are  intended  for  the  benefit  of  sureties,  and  while  they 
may  be  considered  as  remedial  and  cumulative,  without  tak- 
ing away  the  common  law  right  of  the  parties  to  the  judg- 
ment, yet,  if  the  surety  fails  to  have  these  steps  taken,  all  the 
judgment  defendants  are  presumed  to  be  principals,  and  third 
parties  have  a  right  to  regard  them  as  such ;  and  the  question 
of  suretyship  can  not  be  tried  and  determined  by  the  clerk  or 
the  sheriff  as  ministerial  officers,  but  they  must  treat  all  the 
judgment  defendants  as  principals.  Laval  y.  Boiclei/,  17Ind. 
36 ;  Dougherty  v.  Richardson,  20  Ind.  412  ;  Harker  v.  Glide- 
well,  23  Ind.  219. 

The  complaint  in  this  case  alleges  that  King,  when  he  re- 
plevied the  judgment,  knew  that  Dessar  was  endorser  and 
security  on  the  note.  And  for  the  purpose  of  considering,  on 
this  branch  of  the  case,  the  motion  for  a  new  trial  in  connec- 
tion with  the  demurrer  to  the  complaint,  we  here  refer  to  the 
testimony.  When  King  was  requested  by  Daniel  C.  Rich  to 
replevy  the  judgment,  he  hesitated  to  do  it,  and  would  not  have 
done  so  upon  the  responsibility  of  the  Riches,  but,  upon  being 
informed  by  Daniel  C.  Rich  that  the  judgment  was  jointly 
against  Dessar  and  the  Riches ;  that  the  note  upon  which  the 
judgment  had  been  rendered  had  been  given  for  a  dairy  pur- 
chased of  Dessar ;  but  they  had  traded  the  dairy  back  to  Des- 
sar, and  that  he  had  agreed  to  pay  the  note,  and  that  he  was 
worth  from  $40,000  to  $50,000 ;  and,  also,  upon  being  told 
by  the  sheriff,  upon  an  examination  of  the  execution  then  in 
his  hands,  that  Dessar  was  one  of  the  principals  in  the  judg- 
ment, and  that  if  he  was  good  there  was  no  danger ;  and,  ujwn 
this  information,  relying  upon  the  responsibility  of  Dessar, 
he  replevied  the  judgment.  This  testimony  was  wholly  un- 
contradicted. 

This  complaint  also  alleges  that,  upon  the  day  after  the 
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judgment  was  rendered,  an  execution  was  issued  thereon  to 
the  sheriff  of  Wayne  county  for  the  use  and  benefit  of  plain- 
tiff. Of  course,  this  was  done  at  request  of  plaintiff.  Now, 
if  he  was  only  surety  in  the  judgment,  and  had  any  objections 
to  its  being  stayed  or  replevied,  sec.  430  of  the  code,  2  R.  S, 
1876,  p.  205,  furnished  him  ample  means  for  making  his  ob- 
jections known ;  and,  under  it,  it  was  his  duty  to  have  the 
record  show  that  he  was  surety,  and  that  he  objected  to  any 
stay  of  execution  thereon.  State  v.  Williams^  2  Ind.  175; 
Laidla  v.  Loveless,  40  Ind.  211;  Hogshead  v.  Williams,  55  Ind. 
145.  If  he  failed  to  do  this,  and  caused  the  execution  to  be 
sent  there,  without  any  notice  that  he  was  surety,  or  that  he 
had  any  objections  to  the  judgmentbeing  replevied,  he  thereby 
tacitly  authorized  the  other  judgment  defendants,  in  Wayne 
county,  to  procure  the  same  to  be  replevied,  as  they  lawfully 
might  under  the  statute,  and  the  replevin  bail  had  a  right  to 
consider  him  as  a  principal  in  the  judgment.  But  whether 
King,  at  the  time  he  replevied  the  judgment,  did  or  did  not 
know  that  Dessar  was  surety,  it  is  very  certain  that,  by  his 
replevying  it,  he  did  not  release  Dessar  from  his  liability  to 
pay  it.  The  decision  of  this  court  in  the  former  injunction 
case,  Rich  v.  Densar,  siipra,  settled  the  question  that  W.  C.  Rich, 
as  assignee  and  owner  of  the  judgment,  had  a  right  to  collect  the 
judgment  off  of  Dessar,  notwithstanding  King  had  replevied 
it.  And  when  W.  C.  Rich,  on  the  23d  day  of  February,  1876, 
sold  and  assigned  said  judgment  to  Lewis  Dessar,  he  had  the 
same  rights  which  W.  C.  Rich  had  before.  And  if  the  money 
could  not  be  collected  from  any  of  the  original  judgment  de- 
fendants in  Wayne  county,  when  he  caused  execution  to  be 
issued  on  the  12th  day  of  June,  1876,  it  was  his  duty  to  have 
directed  it  to  be  issued  to  the  sheriff  of  Marion  county,  where 
Joseph  B.  Dessar  resided,  and  exhaust  his  property  before  go- 
ing upon  the  replevin  bail.  Sec.  428,  2  R.  S.  1876,  p.  203. 
And  it  is  but  fair  to  presume  that  the  sending  of  it  to  Wayne 
county,  directed  to  the  sheriff  of  that  county,  was  under  the 
direction  or  in  the  interest  of  Joseph  B.  Dessar.     And  when 
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the  execution  was  levied  upon  King's  property,  and  he  paid 
it  off,  it  would  hardly  be  just  for  Dessar  to  claim  that  it  was 
a  voluntary  payment  made  by  a  stranger. 

We  next  consider  the  effect  of  the  payment.  A  recognizance 
of  bail  has  the  effect  of  a  judgment  confessed.  Sec.  427  of 
the  code.  Section  676  of  the  code  provides  that  when  any 
defendant  surety  in  a  judgment,  or  replevin  bail,  has  been  or 
shall  be  compelled  to  pay  any  judgment,  the  judgment  shall 
not  be  discharged  by  such  payment,  but  shall  remain  in  force 
for  the  use  of  the  bail  or  surety,  and  may  be  prosecuted  to 
execution  for  his  use.  It  will  be  borne  in  mind  that,  if  he 
has  been  compelled  to  pay,  the  payment  is  not  a  voluntary  act 
by  a  stranger.  Upon  the  right,  on  payment,  to  have  execu- 
tion for  the  payor's  use,  ordinary  sureties  do  not  always  stand 
on  the  same  ground  as  replevin  bail ;  in  order  to  entitle  the 
surety  to  have  execution,  before  payment,  he  must  have  had 
the  question  of  suretyship  judicially  determined  in  his  favor; 
not  so  with  replevin  bail,  *'  because  the  contract  of  such  bail, 
on  its  fece,  always  shows  that  the  party  is  bound,  alone,  in 
the  character  of  a  surety."  Laved  \,  Rowley,  17  Ind.  36,  on 
p.  40.  King,  as  replevin  bail,  by  paying  the  execution,  to 
prevent  the  sale  and  sacrifice  of  his  property,  did  not  thereby 
discharge  the  judgment,  or  release  Dessar  from  his  liability 
to  pay  the  same ;  such  a  payment  was  compulsor}'^,  and  not 
voluntary.  And  he  had  a  right  to  have  a  new  execution  issued 
upon  the  judgment  for  his  use ;  and,  in  the  event  that  nothing 
could  be  made  from  either  of  the  other  judgment  defendants, 
he  had  a  right  to  have  the  same  collected. from  Dessar.  Coun- 
sel have  kindly  furnished  us,  in  their  briefs,  with  copies  of 
the  able  and  learned  opinions  of  the  superior  court  judges. 
A  majority  of  that  court  appears  to  have  decided  the  case  upon 
the  theory  that  the  payment  by  King  was  a  voluntary  pay- 
ment by  a  stranger,  and  that  he  had  no  right  to  collect  the 
same  irom  Dessar. 

The  right  to  replevy  a  judgment  and  stay  the  execution  did 
not  exist  at  common  law,  and  is  purely  a  creature  of  thestat- 
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ute,  and  is  to  be  controlled  entirely  by  the  statutes  of  the 
State.  The  common  law  authorities,  and  the  decisions  of  the 
courts  of  other  States,  upon  the  rights  of  sureties,  so  far  as 
they  come  in  conflict  with  the  provisions  of  our  statutes,  are 
not  applicable  to  this  case.  This  is  not  a  suit  by  King  to 
collect  money  paid  for  the  use  and  benefit  of  Dessar,  but  it  is 
a  suit  to  enforce  a  statutory  remedy  to  compel  Dessar,  by 
execution,  to  pay  a  judgment  against  him  and  others,  which 
has  never  been  discharged,  and  for  the  payment  of  which  he 
is  still  liable.  King  does  not  come  into  this  case  as  a  volun- 
teer stranger;  he  is  replevin  bail,  a  party  to  the  record,  has 
been  compelled  to  pay  the  money,  and  our  statute  gives  him 
a  right  to  have  this  execution.  We  have,  therefore,  omitted 
citing  the  many  authorities  referred  to  upon  the  subject  of 
voluntary  payments,  and  the  common  law  rights  of  sureties. 
All  sureties  voluntarily  become  such,  but  when  compelled  to 
pay  they  have  their  remedies  against  their  principals. 

When  King  replevied  the  judgment,  he  did  so  for  the  use 
and  benefit  of  all  the  judgment  defendants,  and  when  he  paid 
the  amount  to  the  execution  plaintiff,  it  was  a  compulsory 
payment,  and  he  had  a  right  to  his  statutory  remedy  of  a  new 
execution  against  each  and  all  of  the  judgment  defendants. 

We  can  not  agree  with  the  opinion  of  a  majority  of  the 
court  below. 

The  allegations  in  the  complaint,  that  King  knew  that  Des- 
sar was  surety,  and  that  he  had  replevied  the  judgment  for  the 
sole  use  and  benefit  of  the  Riches,  render  it  doubtful  whether 
the  demurrer  to  the  complaint  should  have  been  sustained,  and 
we  do  not  decide  that  question.  But  we  think  it  certain  that 
the  evidence  does  not  prove  the  allegations  of  the  complaint ; 
it  is  not  a  question  of  contradiction  or  weight  of  evidence,  but  a 
failure  of  evidence.  We  therefore  conclude  that  the  finding 
of  the  court  was  not  sustained  by  sufficient  evidence,  and  was 
contrary  to  law.     A  new  trial  should  have  been  granted. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  hereby  in  all 
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things  reversed,  at  the  costs  of  appellee,  and  the  cause  re- 
manded, with  instructions  to  reverse  the  judgment  at  general 
term,  and  remand  the  cause  to  the  special  term  for  a  new  trial. 
Elliott,  J.,  was  absent. 

Opinion  filed  at  May  Term,  1881. 

Petition  for  a  rehearing  overruled  at  November  Term,  1881. 


— ♦- 


No.  7855. 

DoucH  V.  Bliss. 

PrincipaIj  and  Surety. — Judgment  and  Exeeulion, — Duties  and  LiabiliHee  cf 
.  Sheriff, — Complaint, — Where  one  of  two  or  more  judgment  defendants  suee 
the  sheriff  for  neglect  of  duty,  in  failing  to  levy  an  execution,  issued  on 
such  judgment,  on  the  property  of  the  principal  defendant  therein,  claim- 
ing that  he  is  a  surety  therein,  he  must  allege  in  his  complaint  that  the 
question  of  his  suretyship  in  the  judgment  had  been  determined  in  his 
favor,  in  a  proceeding  for  that  purpose,  and  an  order  made  by  the  proper 
court,  that  the  sheriff  should  first  levy  upon  and  exhaust  the  property  of 
the  principal,  before  a  levy  should  be  made  upon  the  property  of  the 
surety,  and  that  a  memorandum  of  such  order  was  endorsed  by  the  clerk 
on  the  execution.  For  the  want  of  these  allegations,  such  complaint  is 
bad  on  demurrer,  for  insufficient  facts. 

Same. — Judgment  by  D^atUL — Jwriadiction. —  Void  Order, — Where  a  judg- 
ment by  default  is  rendered  against  two  or  more  defendants  upon  a  cause 
of  action,  which  does  not  show  that  the  relation  of  principal  and  surety 
exists  between  them,  and  the  question  of  suretyship  is  not  tried  and  de- 
termined, an  order  of  the  court,  that  the  property  of  one  of  the  defendants 
be  first  levied  upon  and  sold,  is  void  for  any  purpose  for  want  of  juris- 
diction, either  of  the  subject-matter  or  of  the  parties. 

Pleading. — Answer. — Each  paragraph  of  answer  must  state  facts  sufficient 
to  constitute  a  defence  to  the  entire  complaint,  or  to  so  much  thereof  as 
it  purports  to  answer,  or  it  will  be  held  bad  on  demurrer,  for  the  want 
of  facts. 

Practice. — New  Trial. — Excessive  Damages, — No  question  is  presented  to  the 
Supreme  Court  in  relation  to  the  amount  of  the  judgment,  when  it  ap- 
pears that  the  complaining  party  has  not  assigned  as  cause  for  a  new 
trial,  in  his  motion  therefor,  either  excessive  damages  or  error  in  the 
assessment  of  the  amount  of  recovery. 

From  the  I^ake  Circuit  Court. 


NOVEMBER  TERM,  1881.  317 

Douch  V.  Bliss. 

A.  L.  Jones,  M,  L,  DeMotte  and  J,  B.  Peterson,  for  appel- 
lant. 

A.  B.  Young,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellant, in  a  complaint  of  a  single  paragraph.  The  appellant^s 
<lemurrer  to  the  complaint,  for  the  alleged  insufficiency  of  the 
facts  therein  to  constitute  a  cause  of  action,  was  overruled  by 
the  court,  and  his  exception  was  duly  saved  to  this  ruling. 
He  then  answered  in  two  paragraphs,  of  which  the  first  was 
a  general  denial,  and  the  second  paragraph  stated  affirmative 
matters,  by  way  of  defence.  The  appellee's  demurrer,  for  the 
want  of  facts,  to  the  second  paragraph  of  answer,  was  sustained 
by  the  court,  and  to  this  decision  appellant  excepted.  The 
issues  joined  were  tried  by  the  court,  and  a  finding  was  made 
for  the  appellee  in  the  sum  of  $385,  and  judgment  was  ren- 
dered accordingly. 

The  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  his  exception  saved  to  this  ruling,  he  appealed 
from  the  judgment  below  to  this  court. 

He  has  here  assigned,  as  errors,  the  following  decisions  of 
the  circuit  court : 

1.  In  overruling  his  demurrer  to  the  complaint; 

2.  In  sustaining  appellee's  demurrer  to  the  second  paragraph 
of  his  answer ; 

3.  In  overruling  his  motion  for  a  new  trial ;  and, 

4.  In  rendering  judgment,  at  the  April  term,  1878,  of  the 
court,  when  it  appeared  that  the  cause  had  been  discontinued 
at  the  September  term,  1877,  of  the  court. 

In  his  complaint,  the  appellee  alleged,  in  substance,  that, 
on  September  7th,  1875,  one  John  Brown,  Jr.,  recovered  a 
judgment  in  the  court  below,  against  one  Miles  Williams,  as 
the  principal  debtor,  and  the  appellee  as  his  surety,  for  the 
sum  of  $375.75,  and  for  $20  attorneys'  fees,  and  the  costs  of 
suit ;  that  the  judgment  was  rendered  upon  a  promissory  note, 
which  the  appellee  had  signed,  as  surety,  wholly  for  the  ac- 
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commodation  of  said  Williams ;  that,  on  October  8th,  1875, 
the  8aid  Brown  caused  an  execution  to  be  issued  on  his  judg- 
ment against  the  property  of  said  Williams  and  the  appellee, 
and  directed  and  delivered  to  the  appellant,  then  the  sheriff 
of  Lake  county ;  that,  by  virtue  of  said  execution,  the  appel- 
lant, then  sheriff,  levied  on  certain  real  estate  of  said  Williams, 
and  duly  advertised  and  sold  the  same,  on  April  1st,  1876, 
for  one  dollar,  and  returned  said  execution  unsatisfied ;  that 
afterwards,  on  the  last  named  day,  the  said  Brown  caused  an 
alias  execution  to  issue  on  said  judgment,  against  the  property 
of  said  Williams  and  the  appellee,  directed  and  delivered  to 
the  appellant,  then  the  sheriff  of  said  county,  in  which  execu- 
tion it  appeared  that  the  appellee  was  surety  for  the  said 
Williams ;  that,  at  the  time  of  the  issue  and  delivery  of  said 
execution,  the  said  Williams  had  a  large  number  of  fattened 
beef  cattle,  which  were  subject  to  said  execution,  and  which 
the  appellee  demanded  should  be  levied  on  under  said  writ; 
that,  on  April  3d,  1876,  the  appellant,  then  sheriff,  levied  said 
execution  on  eighty  acres  of  land,  as  the  property  of  said  Wil- 
liams, and  advertised  and  sold  the  same,  on  July  17th,  1876, 
for  the  sum  of  one  dollar ;  that  thereupon,  without  authority 
and  without  any  order  from  the  said  Brown,  Jr.,  or  from  any 
other  person  with  his  authority,  the  appellant  returned  said 
execution  unsatisfied ;  that  during  said  time,  from  April  1st 
to  July  17th,  1876,  the  said  Williams  held  said  fattened  beef 
cattle,  which  were  subject  to  said  execution,  and  of  the  value 
of  $1,000 ;  that  the  appellant  was  requested,  both  by  the  judg- 
ment plaintiff  and  the  appellee,  to  proceed  immediately  to 
levy  on  the  goods  and  chattels  of  said  Williams,  and  was 
notified  then  and  repeatedly  thereafter  up  to  his  return  of  said 
execution,  that  the  land  levied  on  was  encumbered  with  judg- 
ments and  mortgages,  and  would  not  sell  for  anything,  which 
fiwt  he  well  knew ;  and  that,  notwithstanding  such  notice  and 
demands,  the  appellant  refused  and  neglected  to  levy  said 
execution  on  the  goods  and  chattels  of  said  Williams.  And 
the  appellee  further  said  that  afi;erward8,  on  October  23d, 
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1876^  the  said  Brown^  Jr.^  caused  an  alias  execution  to  issue 
on  his  said  judgment  againsttheproperty  of  the  said  Williams 
and  the  appellee  as  surety  of  said  Williams,  directed  and  de- 
livered to  appellant,  then  sheriff  of  said  county,  who,  on  the 
next  day,  levied  on  nineteen  acres  of  land  of  the  said  Williams, 
and  thereupon  entered  this  endorsement  upon  said  execution  : 
"The  above  property  levied  upon  being  insufficient  to  pay 
the  within  debt,  and  the  within  named  Miles  Williams  having 
refused  to  turn  out  any  more  property,  I  have  this  28th  day 
of  October,  1876,  and  several  other  times,  made  diligent  search 
and  inquiry  for  property,  belonging  to  said  Miles  Williams, 
whereupon  to  levy  this  execution,  and  I  can  find  none  what* 
ever,  subject  to  execution ;  and,  therefore,  I  have,  this  28th 
day  of  October,  1876,  levied  upon  the  following  described 
real  estate,  to  wit : "  (here  follows  description) ;  that  this  last 
described  real  estate  was  taken  as  the  appellee's  property; 
that  the  same  was  duly  advertised  for  sale,  and,  on  the  25th 
day  of  November,  1876,  the  said  property  of  said  Williams 
was  sold  for  one  dollar,  and  the  execution  was  returned  un- 
satisfied; that,  on  January  26th,  1877,  the  appellee  paid  said 
judgment,  interest,  costs  and  attorneys'  fees,  amounting  to 
$500 ;  that,  by  reason  of  the  neglect  and  refusal  of  appellant, 
then  sheriff,  to  levy  on  said  property  of  said  Williams,  the 
appellee,  as  such  surety,  was  obliged  to  pay,  and  did  pay,  the 
said  judgment,  interest  and  costs,  and  had  been  wholly  deprived 
thereby  of  the  means  of  obtaining  the  money  so  paid  by  him, 
or  any  part  thereof,  from  the  said  Williams ;  and  that,  from 
the  date  of  the  return  of  said  execution  until  the  commence-* 
ment  of  this  action,  the  said  Williams  had  been  wholly  insol- 
vent.   Wherefore,  etc. 

The  only  objection  urged  by  the  appellant's  counsel  to  the 
sufficiency  of  this  complaint  is,  that  it  does  not  allege  that  the 
question  of  suretyship,  as  between  the  appellee  and  the  said 
Miles  Williams,  had  been  tried  and  determined  in  the  manner 
provided  for,  in  sections  674  and  675  of  the  code  of  1852. 
These  sections  were  re-enacted  as  sections  738  and  739  of  the 
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code  of  1881,  and  are  sections  1212  and  1213  of  R.  S.  1881. 
Upon  this  point  the  allegation  of  the  complaint  is,  "  that  said 
judgment  was  rendered  against  the  said  Williams  as  principal 
debtor,  and  against  the  said  Bliss  as  his  surety.'^  It  was  not 
alleged  in  the  complaint,  that,  in  rendering  said  judgment,  the 
court  made  "  an  order  directing  the  sheriflF  to  levy  the  execu- 
tion first  upon  and  exhaust  the  property  of  the  principal,  be- 
fore a  levy  shall  be  made  upon  the  property  of  the  surety," 
as  required  by  section  675  of  the  code  of  1862.  Nor  was  it 
alleged  in  the  complaint  that  the  clerk  endorsed  a  memoran- 
dum of  any  such  order,  on  any  of  the  executions  mentioned 
therein,  as  was  imperatively  required  by  said  section  675  of 
the  code  of  1852.  Nor  was  it  alleged,  even,  in  the  complaint, 
that  the  appellant  had  knowledge  or  notice  of  any  kind,  of 
the  suretyship  of  the  appellee  for  said  Miles  Williams,  during 
the  time  any  of  the  executions  issued  on  said  judgment  were 
in  his  hands  to  be  executed.  It  may  well  be  doubted,  as  it 
seems  to  us,  if  the  appellant,  as  sheriff,  incurred  any  liability 
for  his  alleged  &ilure  and  refusal  to  levy  any  of  the  execu- 
tions described  in  the  complaint,  first  upon  and  to  exhaust  the 
property  of  Williams,  before  a  levy  was  made  upon  the  ap- 
pellee's property,  unless  the  proper  order,  directing  the  sher- 
iff to  levy  the  execution  first  upon  and  exhaust  the  property 
of  said  Williams,  before  a  levy  should  be  made  upon  appellee's 
property,  was  duly  made  by  the  court  rendering  the  judgment, 
and  unless  the  clerk  had  endorsed  a  memorandum  of  such 
order  on  the  execution.     Boys  v.  Simmons,  72  Ind.  593. 

In  this  case,  we  are  of  the  opinion  that  the  appellee's  com- 
plaint was  bad  on  the  demurrer  thereto,  for  the  want  of  sufficient 
facts,  because  it  failed  to  allege  that  the  proper  order,  direct- 
ing the  sheriff  to  levy  the  execution  first  upon  and  exhaust 
the  property  of  Williams,  before  a  levy  should  be  made  on 
appellee's  property,  was  duly  made  by  the  proper  court,  or 
that  the  clerk  had  endorsed  a  memorandum  of  such  order  on 
the  executions  described  in  such  complaint. 

The  court  did  not  err,  we  think,  in  sustaining  the  demurrer 
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to  the  secoud  paragraph  of  answer.  This  paragraph  was 
clearly  bad^  on  the  demurrer  thereto  for  the  want  of  facts^  in 
this,  that,  while  it  purported  on  its  &ce  to  be  an  answer  to 
the  entire  complaint,  it  was  entirely  silent  in  regard  to  those 
allegations  of  fact  which  constituted  the  gist  of  appellee's 
<»use  of  action.  It  is  well  settled  by  the  decisions  of  this 
court,  that  each  paragraph  of  answer  must  fully  answer  the 
entire  complaint,  or  so  much  thereof  as  it  purports  to  answer, 
or  it  must  be  held  bad  on  a  demurrer  thereto  for  the  want  of 
sufficient  facts.  Smith  v.  LiUley  67  Ind.  549 ;  Frazee  v.  Frazee^ 
70  Ind.  411 ;  Lash  v.  Rendell,  72  Ind.  475. 

The  causes  for  a  new  trial,  assigned  by  the  appellant,  were 
that  the  finding  of  the  court  was  not  sustained  by  sufficient 
evidence,  and  that  it  was  contrary  to  law.  It  seems  to  us, 
that  there  is  no  sufficient  evidence  in  the  record,  tending  even 
to  sustain  the  finding  of  the  court.  The  burthen  of  the  issues 
in  the  cause  was  on  the  appellee,  and  it  devolved  on  him  to 
establish  the  material  averments  of  his  complaint  by  a  fair 
preponderance  of  competent  evidence.  The  fundamental  fact 
alleged  by  appellee,  in  stating  his  cause  of  action,  was  this : 
that  the  judgment,  described  in  his  complaint,  had  been  ren- 
dered against  Miles  Williams,  as  the  principal  debtor,  and 
s^inst  the  appellee,  as  his  surety.  This  alleged  fact  was  de- 
nied by  the  appellant,  and,  therefore,  it  was  incumbent  on  the 
appellee  to  establish  this  fact  by  competent  evidence.  To  prove 
this  fact,  the  only  competent  or,  at  least,  the  best  evidence  was 
the  record  of  the  judgment,  which  was  given  in  evidence  by 
the  appellee  on  the  trial  of  the  cause.  We  are  of  the  opin- 
ion, that  the  record  of  the  judgment,  so  put  in  evidence  by 
the  appellee,  did  not  prove  nor  tend  to  prove  that  the  court 
had  tried  and  determined  "  the  question  of  suretyship,'^  and 
had  judicially  declared  that  Williams  was  the  principal  debtor, 
and  the  appellee  his  surety,  in  the  debt  for  which  the  judg- 
ment was  rendered. 

It  appeared  from  this  record,  that  the  suit  was  brought  upo:a 
Vol,  80.— 21 
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the  joint  note  of  Miles  Williams  and  the  appellee,  Bliss,  with 
nothing  in  or  on  the  note,  or  in  the  complaint  thereon,  to  in- 
dicate that  the  relation  of  principal  and  surety  existed  be- 
tween such  joint  makers.  The  judgment  was  rendered  by 
default  against  both  the  makers  of  the  note ;  and  the  appellee 
did  not,  "  upon  a  written  complaint  to  the  court,  cause  the 
question  of  suretyship  to  be  tried  and  determined,  upon  tbe 
issue  made  by  the  parties/'  Nor  was  there  a  '*  finding  upon 
such  issue,"  in  favor  of  the  appellee,  as  surety ;  nor  did  the 
court,  pursuant  to  Such  finding,  "  make  an  order  directing  the 
sheriff^  to  levy  the  execution  first  upon  and  exhaust  the  prop- 
erty" of  Williams,  before  a  levy  should  be  made  upon  the 
property  of  the  appellee.  The  record  put  in  evidence  showed 
that  both  the  makers  of  the  note  made  default ;  that  the  cause 
was  then  tried  by  the  court,  and  that  a  finding  was  made  for 
the  plaintiff,  in  a  certain  sum  of  money.  Upon  this  finding, 
the  court  rendered  judgment  for  the  amount  found  due,  and 
attorneys'  fees  and  costs.  Immediately  following  the  Judg- 
ment, and  apparently  intended  as  a  part  of  it,  was  the  fol- 
lowing entry :  "  And  it  appearing  that  defendant  Bliss  is 
surety,  it  is  ordered  that  the  property  of  the  defendant  Wil- 
liams be  first  levied  upon  and  sold." 

It  does  not  appear,  from  the  terms  of  this  order,  that  it  was 
made  by  the  court ;  but,  assuming  that  it  was  so  made,  we  are 
of  the  opinion  that  the  court  had  no  jurisdiction,  either  of  the 
subject  of  the  order,  or  of  the  parties  thereto^  at  the  time  it 
was  made.  It  follows,  therefore,  that  this  order  was  wholly 
unauthorized  by  law,  and  was  and  is  of  no  validity  whatever 
for  any  purpose,  not  even  for  the  purpose  of  evidence.  Fletcher 
v.  Holmes,  25  Ind.  458 ;  Joyce  v.  Whitney,  57  Ind.  550 ;  The 
StcUe,  ex  reL  Kolb,  v.  Ennis,  74  Ind.  17.  The  case  last  cited 
was  very  similar  to  the  case  now  under  consideration.  The 
principal  point  of  difference  between  the  two  cases  is,  that  in 
the  former  case  the  surety  had  filed  a  complaint  against  the 
principal  debtors,  who  had  made  default  in  the  original  action, 
to  try  the  question  of  suretyship,  but  no  process  had  been  w- 
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sued  or  served  upon  such  complaint ;  while,  in  the  case  at  bar, 
no  such  complaint  had  been  filed,  and  the  court  had  assumed 
to  determine  the  questioo  of  suretyship  without  pleadings  or 
process,  and  apparently  without  notice  of  any  kind  to  either 
of  the  parties.  In  the  case  cited,  it  was  held  that  "The  court, 
therefore,  had  no  jurisdiction  to  inquire  into  the  question  of 
suretyship,  *  *  *  and  no  jurisdiction  to  render  any  judg- 
ment on  that  subject.''  A  fortiori^  it  must  be  held,  in  the  case 
now  under  consideration,  that  the  court  had  no  jurisdiction  of 
the  question  of  suretyship,  at  the  time  the  order  above  quoted 
was  made,  or  of  the  parties  affected  by  such  order. 

A  rather  curious  feature  of  this  case  is,  that,  although  the  payee 
and  each  of  the  makers  of  the  note  were  witnesses,  there  was 
no  evidence  offered  or  given  on  the  trial  tending  to  prove  that 
the  appellee,  Bliss,  was  in  fact  the  surety  of  Miles  Williams 
in  such  note ;  or  that  the  appellant  was  notified  of  such  fact 
by  them,  or  either  of  them. 

The  appellant's  counsel  also  claim,  that  the  finding  of  the 
court  in  appellee's  favor  was  not  sustained  by  sufficient  evi- 
dence, because  it  was  shown  by  uncontradicted  evidence,  that 
at  the  time  Miles  Williams  held  the  fattened  beef  cattle  men- 
tioned in  the  complaint,  the  appellant,  as  sheriff,  had  in  his 
hands  other  executions  against  Williams,  which  amounted  in 
the  aggregate  to  a  sum  in  excess  of  the  value'  of  the  cattle,  and 
were  liens  thereon  prior  to  the  lien  of  Brown's  execution 
against  Williams  and  the  appellee.  Doubtless,  this  latter  evi- 
dence tended  to  prove,  that,  at  most,  the  appellee  could  recover 
no  larger  sum  than  merely  nominal  damages ;  but  the  appel- 
lant did  not,  in  his  motion  for  a  new  trial,  assign  such  causes 
therefor  as  would  present  for  decision  any  question  in  rela- 
'  tion  to  excessive  damages,  or  to  the  error  of  the  court  in  the 
assessment  of  the  amount  of  recovery.  It  is  well  settled,  that 
the  causes  for  a  new  trial,  assigned  by  appellant  in  this  case, 
will  present  no  question  in  relation  to  excessive  damages  or 
the  amount  of  recovery,  for  the  decision  either  of  the  court 
below  or  of  this  court.     Spurrier  v.  BriggSj  17  Ind.  529; 
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Floyd  V.  Maddux,  68  Ind.  124;  HyaU  v.  MaUingly,  68  Ind. 
271 ;   Warner  v.  Ourran,  75  Ind.  309. 

We  think,  however,  that  the  motion  for  a  new  trial,  for  the 
causes  assigned  therein,  ought  to  have  been  sustained  by  the 
court. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrer  to  tlie 
complaint,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


|iS  ^  No.  8640. 

\^  i»  Mitchell  v,  Stinson. 

PftAGTiCE. — Demurrer. — A  single  demurrer  to  an  answer  in  sereral  par»> 
graphs,  which  Is  addressed  to  the  paragraphs  **  separately/'  is  safficient 
to  raise  the  question  of  the  sufficiency  of  each. 

Pbomissory  Note.— Fai/ttre  of  C(m8ideraii<m,^Ael%on  by  Endorsee, — JPleadmg. 
— Aruwer. — An  answer,  alleging  that  a  negotiable  note  sued  on  by  an 
endorsee,  was  given  for  personal  property  specified,  which  the  payee  agreed 
to  deliver  to  the  maker,  and  never  did  deliver,  and  that  the  note  wis 
not  negotiated  until  after  maturity,  shows  a  failure  of  consideration, 
and  Ls  good  on  demurrer. 

Practice. — Pleading. — Certainty. — The  want  of  certainty  in  a  pleading  k 
reached  not  by  demurrer,  but  by  motion. 

Supreme  Court. — Transcript, — Beeord. — A  certified  copy  of  a  note,  attested 
by  the  clerk  of  the  lower  court  and  filed  in  the  Supreme  Court,  not  in 
answer  to  a  eertiorarif  is  no  part  of  the  record  therein. 

From  the  Fulton  Circuit  Court. 

/.  Conner,  for  appellant. 

Jf.  L.  Essick  and Holman,  for  appellee. 

Elliott,  C.  J. — This  action  is  upon  a  negotiable  promis- 
sory note  executed  by  the  appellee  to  one  A.  G.  Burros,  and 
by  him  endorsed  to  the  appellant. 

The  questions  which  first  require  consideration  are  thoae 
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presented  by  the  ruling  on  the  demurrer  to  the  answer.  Ap- 
pellee contends  that  the  demurrer  is  addressed  to  the  en- 
tire answer  and  not  to  the  paragraphs  distributively,  and 
that,  as  there  are  certainly  some  good  paragraphs,  there  was 
no  error  in  overruling  the  demurrer.  It  is  undoubtedly  the 
law  that  a  demurrer  address€td  to  an  entire  pleading,  com- 
posed of  several  paragraphs,  must  be  overruled  if  there  be 
one  good  paragraph,  although  there  are  many  bad  ones.  The 
demurrer  of  the  appellant  is  very  clumsily  drawn,  but  we 
think  the  use  of  the  word  "  separately  "  brings  it  within  the 
rule  declared  in  those  cases  which  hold  that  the  use  of  the 
word  "  severally"  or  "  neither  "  will  constitute  the  demurrer 
a  several  one  and  enable  the  court  to  apply  it  distributively 
to  each  paragraph  of  the  pleading.  Silvers  v.  The  Junction 
R.  R.  Co,,  43  Ind.  435 ;  Rennick  v.  Chandler,  59  Ind.  364. 

The  third  paragraph  of  the  answer  alleges  that  the  note 
sued  on  was  given  for  an  article  called  ^^  Lewis'  Horse  Hop- 
ples," which  the  payee  of  the  note  agreed  to  deliver  to  the 
appellee ;  that  the  hopples  were  never  delivered,  and  that  the 
consideration  of  the  note  has  wholly  failed.  It  is  also  alleged 
that  the  appellant  did  not  become  the  owner  of  the  note  until 
after  maturity,  and  that,  when  he  did  purchase  it,  he  had  no- 
tice of  the  failure  of  the  payee  to  deliver  the  hopples  for 
which  the  note  was  executed.  This  paragraph  is  good.  It 
shows,  not  in  a  very  perspicuous  manner,  it  is  true,  that  the 
consideration  of  the  note  was  the  sale  and  delivery  of  certain 
property  to  the  maker,  and  that  the  payee  had  wholly  fiiiled 
to  deliver  the  property  as  promised.  Where  the  considera- 
tion of  a  promissory  note  is  the  sale  and  delivery  of  prop- 
erty, and  the  payee  of  the  note  wholly  fails  to  deliver  the 
property  as  agreed,  there  is  an  entire  failure  of  consideration. 

The  fifth  paragraph  of  the  answer  sets  forth  a  written  con- 
tract, executed  contemporaneously  with  the  note  in  suit.  This 
instrument  acknowledges  the  receipt  of  one  hundred  dollars 
in  payment  for  one  hundred  horse  hopples,  to  be  delivered  to 
the  appellee  by  the  payee  of  the  note,  appoints  the  lattei'  agent 
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to  sell  hopples,  and  provides  that  they  shall  be  furnished  to 
him  at  a  specified  price.  There  are  many  other  stipulations 
in  this  instrument,  but  they  exert  no  influence  upon  the  quear 
tion  as  to  the  sufliciency  of  this  answer.  After  setting  out 
the  contract,  the  answer  avers  that  Burros  has  not  complied 
wath  any  part  of  his  contract ;  that  he  has  not  furnished  any 
hopples,  nor  has  he  had  any  manufactured ;  nor  hps  appellee, 
although  he  has  made  diligent  efforts,  been  able  to  secure  any 
of  the  hopples,  or  to  ascertain  the  whereabouts  of  Burros. 
Following  this  is  an  averment  that  the  consideration  of  the 
note  was  the  agreement  to  deliver  to  the  appellee  the  hopples 
described  in  the  written  contract.  We  regard  this  answer  as 
sufficient,  for  the  reason  that  it  shows  a  total  failure  of  con- 
sideration. There  are  some  charges  of  fraud  scattered  through 
the  pleading,  but  these  "  serve  for  ornament,  and  not  for  use.'* 
The  gist  of  the  plea  is  the  failure  of  the  payee  to  perform  the 
promise,  by  delivering  the  property  which  formed  the  con- 
sideration of  the  note.  Irrespective  of  the  question  whether 
there  were  or  were  not  fraudulent  representations,  the  plea  is 
good,  because  it  shows  a  failure  of  consideration. 

We  agree  with  appellant's  counsel,  that  the  general  state- 
ment that "  the  consideration  had  wholly  failed"  does  not  make 
the  plea  good.  A  mere  general  conclusion  can  not  supply  the 
place  of  traversable  facts.  Worleyw.MoorCy  77  Ind.  567.  We 
do  not  attach  any  importance  to  this  conclusion  of  the  pleader. 
We  have  looked  to  the  facts  pleaded,  and  not  to  the  mere  gen- 
eral conclusions  stated. 

We  do  not  regard  the  answer  as  showing  that  the  consider- 
ation of  the  note  was  the  appointment  of  appellee  as  Bur- 
ros' agent  for  the  sale  of  the  patent  horse  hopples.  The  answer 
shows,  as  we  read  it,  that  the  note  was  given  for  one  hundred 
horse  hopples,  which  the  payee  agreed  to  deliver  to  the  appel- 
lee. But  if  it  were  conceded  that  the  answer  does  show  that 
the  consideration  of  the  note  was  appellee's  appointment^  it 
would  be  sufficient,  for  it  very  clearly  shows  that  the  payee 
had  no  power  to  make  the  appointment,  and  that  he  did  not 
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own  the  territory  in  which  he  assumed  to  authorize  the  appel- 
lee to  make  hales. 

It  is  true,  that  the  answer  is  lacking  in  certainty  and  pre- 
cision^ but  these  are  faults  which  can  be  reached  by  motion^ 
and  not  by  demurrer. 

The  answer  shows  that  the  appellant  received  the  note  after 
maturity,  an^  with  full  knowledge  that  the  consideration  had 
totally  &iled.  The  authority  cited  by  counsel,  to  the  effect 
that  want  of  consideration  can  not  be  set  up  by  the  maker  of 
tlie  note  to  defeat  the  action  of  an  endorsee,  does  not  apply  to 
cases  where  the  endorsee  takes  the  note  after  maturity,  or 
where  he  takes  ft  with  full  knowledge  of  the  etitire  failure  or 
^ant  of  consideration. 

The  appellant  has  caused  the  clerk  to  certify  to  this  court 
a  copy  of  the  original  note.  The  bill  of  exceptions  was  signed 
and  filed  in  March,  1880 ;  the  certificate  of  the  clerk  accom- 
panying the  original  note  is  dated  May  16th,  1881.  We  can 
not  treat  the  note  as  in  the  record.  The  practice  here  adopted 
is  not  warranted  by  law.  Papers  can  not  be  made  part  of  the 
record  in  any  such  manner. 

There  is  evidence  tending  to  sustain  the  apj)ellee's  defence 
of  non  est  factum.  It  is  not  our  duty  to  disregard  the  find- 
ing of  the  jury  and  its  approval  by  the  judge  who  tried  the 
case,  because  the  evidence,  as  exhibited  in  the  bill  of  excep- 
tions, appears  to  strongly  preponderate  against  the  appellee. 

Judgment  affirmed. 


No.  S401. 

80    S27 

Cox  ET   AL.  V,  LiNDLEY  ET  AL.  iS=S. 

80   S87 

JEIiQHWAY. — Appeal, — Board  ofOommimoTiem. — Circuit  Court, — Supreme  Court  -^ 

— An  appeal  from  an  order  of  a  board  of  commissioners  for  the  opening  156  656 

of  a  highway  either  suspends  or  vacates  all  the  proceedings  had  before 
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the  commissionersi  and  brings  the  cause  before  the  circuit  coart  for  trial 
denovoj  and  a  further  appeal  to  the  Supreme  Court  onlj  requires  of  it  a 
review  of  what  occurred  in  tlie  circuit  court. 
Same. —  DumisscU  o/"  Appeal. —  Presumption. — -'In  such  case,  the 'record  not 
showing  the  grounds  upon  which  the  appeal  was  dismissed  in  the  circuit 
court,  all  the  presumptions  will  be  indulged  by  the  Supreme  Court  in 
favor  of  the  decision  below  dismissing  the  appeal. 

From  the  Orange  Circuit  Court. 

J.  Cox,  for  appellants.  • 

NiBLACK,  J. — On  the  3d  day  of  December,  1877,  Samuel 
A.  Lindley,  Solomon  Scott,  Hawkins  Kearby  and  something 
more  than  eighty  other  persons  petitioned  the  board  of  com- 
missioners of  the  county  of  Orange,  for  the  location  and  es- 
tablishment of  a  highway  in  that  county.  The  petition  stated 
that  the  proposed  highway  would  pass  over  the  lands  of  Sol- 
omon Scott,  Samuel  A.  Lindley,  Henry  H.  Kibler,  Thomas 
Hurst,  Julia  A.  Bombs,  William  A.  Dill,  Mary  M.  Dill,  Jo- 
seph Cox,  Nancy  H.  Cox  and  John  C.  Albert. 

Joseph  Cox  appeared  to  the  petition  and  moved  to  dismiss 
it  for  reasons  presented  by  him  to  the  board,  but  his  motion 
was  overruled,  and  viewers  were  appointed  to  locate  and  lav 
out  such  highway.  Afterwards  the  viewers  reported  that 
they  had  viewed,  laid  out  and  marked  the  highway  petitioned 
for,  and  that  the  same  would  be  of  public  utility. 

After  the  viewers  had  so  reported,  the  said  Joseph  Cox  and 
Nancy  H.  Cox  appeared  before  the  board  of  commissioners 
and  objected  to  the  report,  but  their  objections  were  over- 
ruled, and  the  report  was  approved  and  confirmed  by  the 
commissioners.  Other  objections  were  thereupon  interposed 
by  the  said  Joseph  Cox  and  Nancy  H.  Cox,  and  overruled, 
after  which  the  commissioners  ordered  the  proposed  highway 
to  be  opened  and  kept  in  repair. 

Afterwards,  on  the  19th  day  of  August,  1878,  a  transcript 
of  the  petition  above  referred  to  and  of  the  proceedings 
thereon  before  the  board  of  commissioners  was  filed  in  the 
Orange  Circuit  Court,  and  the  cause  was  docketed  in  that 
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court  as  an  appeal  by  the  said  Joseph  Cox  and  Nancy  H.  Cox 
from  the  proceedings  upon  such  petition. 

At  the  October  term,  1879,  the  cause  was  called  for  trial, 
and,  by  agreement  of  the  parties,  was  submitted  to  the  court 
for  trial,  without  a  jury.  After  hearing  statements  from  the 
attorneys  on  both  sides,  and  an  inspection  of  the  papers  in 
the  cause,  the  circuit  court,  at  its  own  suggestion,  and  without 
any  motion  to  that  effect  on  behalf  of  the  petitioners,  dis- 
missed the  appeal,  and  rendered  final  judgment  for  costs 
against  the  said  Joseph  Cox  and  Nancy  H.  Cox,  who  have 
still  further  appealed  to  this  court  and  assigned  error  upon 
the  decision  of  that  court  dismissing  the  appeal. 

A  bill  of  exceptions  recites  the  proceedings  which  resulted 
in  a  dismissal  of  the  appeal,  but  fails  to  state  the  grounds  upon 
which  the  appeal  was  dismissed,  or  to  assign  any  reason  for 
dismissing  it.  All  the  presumptions  must,  therefore,  be  in- 
dulged in  favor  of  the  decision  below  dismissing  the  appeal. 

We  have  no  brief  from  the  appellees,  and  hence  no  agreed 
statement  of  facts,  either  supplying  or  attempting  to  supply 
the  omission  of  the  bill  of  exceptions  as  to  the  grounds  upon 
which  the  decision  was  based. 

Section  26  of  the  act  concerning  highways,  applicable  to 
this  cause,  provides  that  any  person  aggrieved  by  any  deci- 
sion of  any  board  of  commissioners,  may  appeal  therefrom  to 
the  circuit  court  of  the  proper  county,  upon  his  filing  a  bond 
with  surety  and  penalty,  to  be  approved  by  the  auditor,  con- 
ditioned for  the  due  prosecution  of  such  appeal,  and  for  the 
payment  of  costs,  if  costs  be  adjudged  against  him.  1  R.  S. 
1876,  p.  533. 

The  transcript  of  the  proceedings  before  the  commissioners, 
certified  to  the  court  below,  did  not  contain  or  refer  to  any 
appeal  bond,  or  embrace  anything  showing  that  an  appeal  had 
either  been  taken  or  prayed  from  such  proceedings. 

It  may  have  been  that  the  court  below  dismissed  the  appeal 
for  want  of  an  appeal  bond,  or  the  appellant  may  have  failed 
to  comply  with  some  order  of  the  court  or  rule  of  practice 
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which  justified  its  action  in  respect  to  the  appeal..  At  all 
events,  the  record  does  not  affirmatively  show  that  the  appeal 
was  dismissed  without  sufficient  cause. 

Much  of  the  argument  of  counsel  for  the  appellants  is  ad- 
dressed to  alleged  errors  in  the  proceedings  before  the  com- 
missioners. No  question,  however,  is  presented  to  us  upon 
those  procedings. 

In  a  case  like  tliis,  an  appeal  either  suspends  or  vacates  all 
the  proceedings  had  before  the  commissioners,  and  brings  the 
cause  before  the  circuit  court  for  trial  de  novo.  A  further  ap- 
peal to  this  court,  therefore,  only  requires  a  review  of  what 
occurred  in  the  circuit  court.  Jamieson  v.  The  Board,  etc,,  56 
Ind.  466;  Scrapei*  v.  Pipes,  59  Ind.  158;  Turley  v.  Oldhcum, 
68  Ind.  114;  Schmied  v.  Keeney,  72  Ind.  309. 

The  judgment  is  affirmed,  with  costs. 


■■  ^ 


No.  9428. 

The  State,  ex  rel.  Kiser,  r.  Alvord. 

Taxation. — Mandate, — County  Avdiior.'^County  Clerk.—Deeedeni^  Estata, — 
A  county  auditor,  for  the  purposeof  procuring  a  mandate  upon  the  cleik 
to  compel  him  to  permit  an  inspection  and  copv  of  the  inventoiy  of  a 
decedent's  estate,  stated  in  his  application  that  he  had  been  informed 
that  the  property  of  the  decedent  for  1880  and  previous  years  had  been 
erroneously  reported  and  as.sessed,  and  that  he  believed  that  the  inven- 
tory contained  material  facts  by  which  he  could  make  the  necessaiy 
correction  of  the  tax  duplicate. 

Held,  that  the  application  was  insufficient,  under  the  law  as  it  existed  at 
the  time— January  27th,  1881. 

From  the  Noble  Circuit  Court. 

JB.  H.  Lotory  and  H.  O.  Zimmerman,  for  appellant 

A.  A.  Chapin  and  R.  P.  Barr,  for  appellee. 

Franklin,  C. — This  was  a  mandamus  proceeding  com- 
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menced  by  Kiser^  as  auditor^  against  Alvord^  as  clerk^  of  said 
oounty,  for  the  purpose  of  compelling  the  clerk  to  permit  him 
to  inspect  and  copy  certain  papers  filed  in  the  said  clerk^s  of- 
fice. The  alternate  writ  copied  the  substance  of  the  verified 
application^  and  was  demurred  to  by  appellee,  as  the  cause  of 
action.  The  demurrer  was  sustained^  and,  over  an  exception 
of  appellant,  judgment  was  rendered  for  appellee  for  costs. 
And  the  cause  comes  to  this  court  upon  an  assignment  of 
error,  that  the  court  below  erred  in  sustaining  the  demurrer 
to  the  complaint,  and  in  rendering  judgment  on  demurrer  for 
appellee.  The  second  error  assigned  is  a  kind  of  a  corollary 
or  adjunct  to  the  first,  and  as  it  is  not  noticed  in  the  briefii, 
we  will  pay  no  further  attention  to  it. 

The  complaint  substantially  made  the  following  allegations : 
That  said  appellant  was  auditor,  and  said  appellee  clerk,  of  said 
county.  That  it  was  the  duty  of  said  auditor  to  make  all  nec- 
essary or  proper  corrections  on  the  tax  duplicate  of  said  county. 
''  That  he  had  been  informed  that  the  assessables  and  tax- 
able property  of  one  George  C.  Glatte,  late  of  said  Noble 
county,  deceased,  for  the  year  1880,  and  previous  years,  has 
been  incorrectly  reported  by  the  proper  person  to  the  proper 
assessor,  and  that  an  erroneous  return  thereof  has  been  made 
by  such  county  assessor  to  the  proper  officers  for  the  years 
aforesaid,  and  that  he  believes  that  the  inventory  of  the  said 
decedent's  estate,  on  file  in  the  office  of  the  clerk  of  the  No- 
ble Circuit  Court,  contains  material  facts  and  evidence,  by 
which  he,  as  such  auditor,  may  be  enabled  to  make  all  such 
proper  and  necessary  corrections  on  the  tax  duplicate  of  said 
county,  of  the  returns  of  the  assessables  and  taxable  property 
of  the  said  Glatte's  estate  for  the  year  1880,  as  may  be  by  law 
required."  That  he,  for  the  purpose  aforesaid,  on  the  27th 
<lay  of  January,  1881,  in  writing,  demanded  of  such  clerk  an 
inspection  thereof,  and  permission  to  take  a  copy  of  the  same ; 
but  that  such  clerk  refused  to  permit  him  so  to  do,  or  to  take 
any  copy  or  inspect  the  same. 

The  demurrer  states  all  the  statutory  causes  as  objections  to 
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the  complaint ;  but  counsel  have  confined  their  arguments  in 
their  briefs  to  the  fifths  that  the  complaint  does  not  state  &ct8 
sufficient  to  constitute  a  cause  of  action. 

The  action  was  commenced  by  the  relator  in  his  fiduciary 
capacity,  and  not  as  an  individual  citizen  and  taxpayer  of  the 
county.  The  ruling  of  the  court  below,  therefore,  involves 
the  relative  duties  and  rights  of  the  auditor  upon  this  subject. 

This  proceeding  was  commenced  January  27th,  1881.  The 
new  tax  law  was  passed,  and,  by  a  declared  emergency,  went 
into  force  March  19th,  1881.  The  decision  of  the  questions 
involved  must,  therefore,  be  controlled  by  the  provisions  of 
the  Kevised  Statutes  of  1876,  the  145th  section  of  which,  vol. 
1,  p.  110,  provides  for  the  auditor  adding  to  the  assessment 
list  any  omitted  tracts  of  land,  and  his  requiring  the  assessor 
to  ascertain  and  report  to  him  the  value  thereof,  or  the  aud- 
itor may  himself  ascertain  the  value  and  add  the  same  to  the 
list  of  real  property.  The  148th  section  provides  that  if  the 
auditor  is  satisfied  that  the  assessor  has  omitted  any  personal 
property,  which  it  was  his  duty  to  retutn,  such  auditor  may, 
if  he  deem  it  expedient,  authorize  and  require  such  assessor  to 
proceed  to  correct  any  error  or  omission  which  may  have  oc- 
•  curred,  as  aforesaid;  but  the  assessor  shall  not  reduce  the 
amount  assessed  against  any  person  in  his  former  return. 

The  146th  section  reads  as  follows :  "  The  county  audi- 
tor, if  he  shall  have  reason  to  believe,  or  be  informed,  tliat 
any  person  has  given  to  the  assessor  a  fiilse  or  incorrect  state- 
ment of  his  personal  property,  moneys,  rights,  credits,  effects 
or  stocks,  or  that  the  assessor  has  not  returned  the  fiill  value 
of  any  such  assessables,  required  to  be  listed  in  the  township, 
or  has  omitted  and  made  an  erroneous  return  of  any  such 
assessables,  shall  proceed,  at  any  time  before  the  final  settle- 
ment with  the  county  treasurer,  to  correct  the  duplicate  and 
to  charge  such  person  with  the  proper  amount  of  taxes 
thereon ;  to  enable  him  to  do  which,  he  shall  be  invested  with 
all  the  powers  conferred  on  assessors  by  this  act;  and  it  shall 
be  the  duty  of  the  auditor  in  all  such  cases,  before  making 
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the  entry  upon  the  duplicate^  to  notify  such  person  that  he 
may  have  an  opportunity  of  showing  that  his  statement,  or 
the  return  of  the  assessor,  was  correct ;  and  the  county  audi- 
tor shall,  in  all  cases,  file  in  his  office  a  statement  of  the  facts 
or  evidence  upon  which  he  made  such  correction ;  but  he  shall 
in  no  case  reduce  the  amount  returned  by  the  assessor  with- 
out the  written  assent  of  the  Auditor  of  State,  given  on  the 
statement  of  facts  submitted  by  the  county  auditor." 

It  will  be  observed  that  the  auditor  is  invested  with  all  the 
powers  conferred  on  assessors  in  relation  to  this  subject.  Sec- 
tions 47,  48,  49  and  60  of  the  assessment  law,  provide  for 
the  schedule  of  taxables  that  is  to  be  made  out  by  each  tax- 
payer. Section  47  requires  the  assessor  to  determine  and  fix 
the  &ir  cash  value  of  all  items  of  personal  property ;  sec- 
tions 48  and  49  provide  for  the  form  of  the  schedule ;  and 
section  50,  that  it  shall  be  verified  by  the  taxpayer  that  it 
contains  a  true,  full  and  fair  list  of  all  his  personal  prop- 
erty. Section  61  provides  that  if  any  person  shall  refuse  to 
make  out  and  deliver  to  the  proper  assessor  the  statement  re- 
quired in  sections  48  and  49,  or  shall  refuse  to  take  and  sub- 
scribe the  oath  required,  the  assessor  shall  proceed  to  ascer- 
tain the  number  of  the  several  articles  of  each  description 
enumerated  in  said  49th  section,  the  value  thereof,  the  value 
of  the  personal  property  subject  to  taxation,  other  than  such 
enumerated  articles,  and,  to  enable  him  to  do  so,  he  is  hereby 
authorized  to  examine  on  oath  any  person  whom  he  may  sup- 
pose to  have  knowledge  of  the  amount  or  value  of  the  enu- 
merated articles  and  personal  property,  which  the  person  so 
refusing  or  neglecting  was  required  to  list. 

Section  52  provides :  "  If  any  person  who  shall  be  re- 
quired by  the  assessor  to  give  evidence,  as  provided  in  the 
preceding  section,  shall  refuse  to  be  sworn  by  the  assessor,  or 
if,  having  been  sworn,  he  shall  refuse  to  answer  such  ques- 
tions as  the  assessor  shall  put  to  him,  touching  the  subject  of 
enquiry,  any  justice  of  the  peace  of  the  county  to  whom  the 
assessor  shall  make  application  therefor,  shall  summon  such 
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person  to  appear  before  him,  at  such  time  as  the  assessor  shall 
designate,  and  answer,  on  oath,  all  pertinent  questions  which 
shall  be  put  to  him  by  the  assessor  touching  the  amount  and 
vahie  of  the  personal  property,  moneys  and  asscssables,  (other 
than  real  estate,)  which  the  person  required  to  list  the  same 
has  neglected  or  refused  to  list/' 

Section  260  provides  for  the  assessor  placing  upon  the  as- 
sessment and  tax  books  omitted  property  for  previous  years, 
and  for  the  auditor  charging  the  arrearages  of  tax,  with  ton 
per  cent,  against  such  property. 

The  foregoing  sections  of  our  statute  are  all  that  we  have 
been  referred  to,  or  have  been  able  to  find  in  relation  to  the 
duties  and  rights  of  the  auditor  upon  this  question. 

The  complaint  in  this  case  contains  no  averment  that  the 
auditor  had  been  informed  or  believed,  or  that  the  fiict  ex- 
isted, that  the  inventory  of  said  decedent's  estate,  on  file  in 
said  clerk's  ofiSce,  contained  material  facts  and  evidence,  by 
which  said  auditor  could  make  proper  and  necessary  correc- 
tions on  the  tax  duplicate  of  said  county,  of  the  returns  of 
the  taxable  property  of  said  Gratte's  estate  for  the  year  1880, 
by  increasing  the  amount  thereof  to  more  than  had  been  re- 
turned by  the  assessor  or  was  then  upon  the  duplicate. 

And  as  the  auditor  had  no  power  to  correct  the  same  by  re- 
ducing the  amount  returned  by  the  assessor,  without  the  con- 
sent of  the  Auditor  of  State,  we  think  the  complaint  for 
this  reason,  if  for  no  other,  ought  to  be  held  insufficient ;  that 
there  was  no  error  in  the  sustaining  of  the  demurrer  to  it ; 
and  that  the  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 
Petition  for  a  rehearing  overruled.  x 
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Verdict. — Special  Findings. — A  judgment  may  be  rendered  on  facts  spe- 
cially found)  notwithstanding  the  general  verdict,  only  when  such  facts 
are  consistent  with  each  other,  and  so  inconsistent  with  the  general  ver- 
dict as  to  be  irreconcilcible  by  any  legitimate  evidence. 

Same. — Husband  and  Wife, — Agency, — Complaint  by  a  married  woman  to 
recover  $500  which  she  paid  as  part  purchase-money  for  42  acres  of  land, 
to  be  conveyed  to  her  unencumbered,  but  which,  with  other  lands,  her  ven- 
dor conveyed  to  one  C,  who  mortgaged  the  whole  to  the  defendant  for  pur- 
chase-money, and  then,  without  the  plaintiff's  consent,  caused  C.  to  con- 
vey the  42  acres  to  the  plaintiff's  husband,  and  then  foreclosed  the  mort- 
gage and  bought  in  the  land.  General  verdict  for  plaintiff  for  $500, 
and  answers  of  the  jury  to  interrogatories  to  the  effect,  1st,  that  plain- 
tiff's husband  was  her  agent  for  10  years  last  past;  2d,  that  this  agency 
was  general,  to  take  and  use  her  property  in  his  own  name;  3d,  that 
that  agency  was  revoked ;  4th,  that  there  was  no  proof  that  C,  who  con- 
veyed to  the  husband,  was  insolvent;  6th,  that  the  husband,  while 
acting  as  agent,  took  a  deed  from  C. 

Heldj  that  these  findings  were  not  inconsistent  with  the  general  verdict, 
and  that  judgment  should  have  been  rendered  on  the  latter. 

From  the  Huntington  Circuit  Court. 

L.  P.  Milligan,  A.  Moore  and  B.  M.  Cobby  for  appellant. 
J.  CI  Branyan^  C,  W.  Watkins  and  M.  L.  Spencer j  for  ap- 
pellee. 

BiCKNELL,  C.  C. — This  was  a  suit  to  recover  $500.  The 
complaint  stated  that  the  plaintiff  paid  defendant  $500^  part 
of  the  purchase-money  of  forty-two  acres  of  land,  on  con- 
dition that  the  deed  therefor  should  be  made  to  her  in  her 
own  name,  free  from  encumbrance ;  that  defendant  sold  and 
conveyed  one  hundred  acres  of  land,  including  said  forty-two 
acres,  to  her  husband's  brother,  Orrin  Carver,  and  took  a 
mortgage  from  him  upon  said  one  hundred  acres  to  secure  the 
remainder  of  the  purchase-money,  and  then  caused  said  Orrin 
Carver  to  convey  said  forty-two  acres  to  Byron  Carter,  the 
plaintiff's  husband,  subject  to  said  mortgage ;  that  the  plain- 
tiff never  consented  to  any  change  of  the  contract,  nor  to  the 
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making  of  said  deed  to  her  husband,  and  never  accepted  said 
deed ;  tliat  the  defendant  foreclosed  his  mortgage,  and  at  the 
foreclosure  sale  bought  in  the  property,  whereby  the  plaintiff 
lost  her  money. 

No  question  arises  upon  the  pleadings.  The  issues  were 
tried  by  a  jury,  who  found  for  the  plaintiff,  $500,  and,  with 
their  verdict,  returned  answers  to  interrogatories  as  follows : 

"  1  St.  Was  not  Byron  Carter  the  agent  of  his  wife,  Lucinda 
Carter,  for  ten  years  last  past  ?     Ans.  Yes. 

"  2d.  Was  that  agency  a  general  one,  to  take  and  use  the 
property  in  his  own  name,  which  belongs  to  the  plaintiff? 
Ans.  Yes. 

"  3d.  Was  there  a  revocation  of  that  agency  ?    Ans.    Yes. 

"4th.  Was  there  any  proof  that  Orrin  Carver  is  insolvent, 
or  was  insolvent  when  this  suit  was  brought?     Ans.  No. 

"  5th.  While  Byron  Carver  was  acting  as  the  agent  of  plain- 
tiff, did  he  tak^  a  deed  from  Orrin  Carver  for  the  land  de- 
scribed in  the  plaintiff's  complaint,  instead  of  from  Jacob 
Leedy  ?     Ans.  From  Carver." 

No  objection  was  made  to  the  interrogatories  nor  to  the 
answers  thereto.  The  defendant  moved  for  judgment  in  his 
fiivor  upon  the  answers  to  the  interrogatories,  notwithstanding 
the  general  verdict,  and  the  plaintiff  moved  for  judgment 
upon  the  verdict.  The  latter  motion  was  overruled ;  the  de- 
fendant's motion  was  sustained,  and  judgment  was  rendered 
for  defendant  for  costs. 

The  plaintiff  moved  for  a  new  trial,  for  the  following  reasons : 

Ist.  The  answers  of  the  jury  to  the  special  interrogatories 
are  each  contrary  to  law. 

2d.  The  answers  of  the  jury  to  the  special  interrogatories  are 
each  contrary  to  the  evidence. 

3d.  The  court  erred  in  rendering  a  judgment  for  the  de- 
fendant on  the  special  findings,  the  general  verdict  being  for 
the  plaintiff. 

The  motion  for  a  new  trial  was  overruled.  The  plaintiff 
appealed  from  the  judgment.     She  assigns  errors : 


NOVEMBER  TERM,  1881.  337 

Carver  v.  Leedy. 

1st.  The  court  erred  in  rendering  judgment  for  the  appellee 
on  the  answers  of  the  jury  to  the  interrogatories,  the  general 
verdict  being  for  the  appellant. 

2d.  The  court  erred  in  overruling  appellant's  motion  for 
judgment  on  the  general  verdict  in  her  favor. 

3d.  The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

If  the  court  below  erred  in  overruling  the  appellant's  motion 
for  judgment  on  the  general  verdict,  its  judgment  for  the  ap- 
pellee ought  to  be  reversed.  Under  our  statutes,  judgment 
must  be  rendered  on  the  verdict,  unless  the  same  be  ^^  irrecon- 
cilably inconsistent "  with  the  answers  to  the  interrogatories. 
Woollen  V.  Wishmier,  70  Ind.  108 ;  Byram  v.  Galbraiih,  75 
Ind.  134.  And  the  antagonism  must  be  incapable  of  removal 
by  any  evidence  legitimately  admissible  under  the  issues. 
Amidon  v.  Gaff,  24  Ind.  128.  And  all  the  facts  necessary  to 
authorize  a  conclusion  adverse  to  the  verdict  must  appear  by 
the  answers  to  the  interrogatories.  The  Bellefonlaine  R.  W,  Go. 
v.  Hunter,  33  Ind.  335.  And  if  such  answers  be  so  uncertain 
that  their  meaning  can  not  be  definitely  ascertained,  or  if  the 
answers  do  not  show  the  £icts  of  the  case,  so  that  this  court 
can  judge  correctly  of  its  merits,  the  general  verdict  will  con- 
trol. Comer  v.  Himes,  49  Ind.  482 ;  The  Indianapolis,  etc.,  R. 
R.  Co.  V.  McCaffrey^  62  Ind.  552.  And  if  the  answers  be  in- 
consistent with  each  other,  the  general  verdict  will  stand.. 
Byram  v.  Galbraith,  supra. 

The  answers  to  the  interrogatories  in  the  case  at  bar  are 
not  inconsistent  with  the  general  verdict  for  the  plaintiff. 
They  show  that  the  plaintiff's  husband  was  her  general  agent, 
but  they  also  show  that  such  agency  was  revoked ;  they  show 
that  while  her  husband  was  acting  as  her  agent  he  took  a  deed 
from  Orrin  Carver,  instead  of  from  Jacob  Leedy ;  but  they 
&.il  to  show  that  the  plaintiff  authorized  or  ratified  that  act. 
The  general  verdict  finds  that  the  appellee  made  and  violated 
the  contract,  as  stated  in  the  complaint  The  defence  sug- 
VoL.  80.— 22 
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gested  is  that  the  action  of  plaintiff's  husband  was  either 
authorized  by  her,  or  afterwards  by  her  ratified,  either  ex- 
pressly or  impliedly ;  but  the  answers  to  the  interrogatories 
do  not  make  that  defence  sufficiently  appear.  They  fail  to 
show  such  an  authority  or  such  a  ratification.  The  court, 
therefore,  erred  in  overruling  the  appellant's  motion  for  judg- 
ment on  the  general  verdict,  and  for  this  error  the  judgment 
ought  to  be  reversed.  This  result  renders  it  unnecessary  to 
consider  the  other  errors  assigned. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  it  is  hereby  in  all  things  reversed,  at  the  costs  of  the 
appellee,  and  this  cause  is  remanded  with  instructions  to  the 
court  below  to  render  judgment  for  the  appellant  upon  the 
general  verdict. 


m    328 
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|i67    lao'  Criminal  Law.— Abartum^—ProsectUum  Under  Secti(m  19£S^  R  &  ISSU^ 


Where  death  results  from  the  unlawful  attempt  to  produce  an  abortion, 
the  prosecution  should  be  brought  under  section  1923,  R.  S.  1881. 

.Samx. — Difing  Deelaralum. — Emdenee. — In  such  prosecution,  the  death  of 
the  woman  from  the  unlawful  act  of  the  accused  gives  to  the  offence  the 
character  of  felonious  homicide,  and  the  dying  declarations  of  the  de- 
ceased are  admissible  in  evidence ;  such  declarations  are  not  admissible 
to  prove  what  occurred  before  or  after  the  act  has  been  done,  but  the  re» 
geata  only,  and  must  be  of  facts  only,  and  not  of  mere  matters  of  opin- 
ion, and  must  be  such  as  would  have  been  competent  evidence  if  the 
dying  person  had  been  sworn  as  a  witness. 

Same. — Inference. — Evidence, — The  statement,  that  •*  The  operation  was  per- 
formed for  the  purpose  of  producing'^an  abortion,"  is  an  inference,  and 
not  admissible  in  evidence  as  a  dying  declaration. 

Same. — Homicide. — Dying  declarations  are  admissible  only  in  cases  of 
homicide ;  but,  where  death  results  from  an  unlawful  attempt  to  produce 
an  abortion,  it  is  an  essential  ingredient  of  the  crime  and  the  subject  of 
judicial  investigation. 
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Same. — The  highest  office  which  can  be  rightfully  allotted  to  a  dying 
declaration  is  a  statement  of  the  unlawful  act  which  occasioned  death^ 
naming  the  time  when  and  the  party  by  whom  it  was  done. 

From  the  Elkhart  Circuit  Court. 

/.  M.  Vanfled,  for  appellant. 

D.  P.  Baldwin,  Attorney  General,  /.  S.  Drake,  Profiecuting 
Attorney,  and  W.  L,  Stonex,  for  the  State. 

Elliott,  C.  J. — Appellant  was  tried  and  convicted  upon 
a  count  in  an  indictment  charging  him  with  a  violation  of 
section  1923  of  the  R.  8.  of  1881.  That  section  reads  thus: 
"  Whoever  prescribes  or  administers  to  any  pregnant  woman, 
or  to  any  woman  whom  he  supposes  to  be  pregnant,  any  drug, 
medicine,  or  substance  whatever,  with  intent  thereby  to  pro- 
cure the  miscarriage  of  such  woman  ;  or,  with  like  intent,  uses 
any  instrument  or  means  whatever,  unless  such  miscarriage  is 
necessary  to  preserve  her  life, — shall,  if  the  woman  miscarries 
or  dies  in  consequence  thereof,  be  fined  not  more  than  five 
hundred  dollars  nor  less  than  fifty  dollars,  and  be  imprisoned  in 
the  State  prison  not  more  than  fourteen  years  nor  less  than 
three  years."  It  is  charged  in  the  indictment,  and  there  is 
evidence  tending  to  prove,  that  the  woman  upon  whom  the 
wrongful  act  is  alleged  to  have  been  committed  died  from  its 
effect. 

Over  the  appellant^s  objection,  the  State  was  permitted  to 
give  in  evidence  the  dying  declarations  of  the  woman.  This 
ruling  presents  the  controlling  question  in  the  case. 

It  is  contended  on  the  part  of  the  prosecution  that  the  death 
of  the  woman  is  the  gravamen  of  the  offence,  and  that,  where 
death  results  from  an  unlawful  act  in  producing  abortion,  the 
crime  is  homicide.  In  support  of  the  principal  contention, 
it  is  argued  that  the  Legislature  had  authority  to  specifically 
define  and  prescribe  punishment  for  an  unlawful  act  resulting 
in  death,  and  that  when  this  authority  is  exercised  the  prose- 
cution should  be  under  the  statute  specifically  defining  the 
crime.     The  case  of  The  State  v.  Barker,  28  Ohio  St.  583, 
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strongly  supports  this  last  proposition.  In  that  case  the  court 
said :  "  Had  this  cause  proceeded  to  trial  upon  the  indict- 
ment for  manslaughter^  and  had  the  evidence  shown  that  the 
death  of  the  woman  was  occasioned  by  administering  drugs, 
or  using  instruments  to  produce  an  abortion,  there  could  have 
been  no  conviction  for  manslaughter,  because  the  evidence 
showed  that  another  crime  had  been  committed,  for  which 
there  was  a  separate  and  specific  punishment.  The  unlawful 
killing  was  done,  it  is  true,  while  the  slayer  was  in  the  com- 
mission of  an  unlawful  act,  but  that  unlawful  act,  when  pro- 
ducing death,  is  a  distinct  offence,  and  must  be  punished  as 
such."  The  reasoning  of  the  court  in  Smith  v.  The  State,  28 
Ind.  321,  is  strongly  in  the  same  direction,  where  it  was  said : 
"  Prior  to  the  passage  of  the  act  alluded  to,  there  is  no  question 
that  the  evidence  would  have  made  a  case  of  larceny.  The 
act  is  very  loosely  and  carelessly  framed.  The  language  of 
the  first  section  would,  perhaps,  make  every  felonious  taking 
by  a  hired  servant  of  the  goods  of  his  master  embezzlement, 
no  matter  whether  the  servant  had  the  custody  of  the  goods 
or  not ;  and,  as  the  punishment  prescribed  is  not  the  same  as 
for  larceny,  there  is  great  force  in  the  proposition  that  larceny 
could  no  longer  be  maintained  in  such  cases."  It  is  true  of 
the  present  statute,  that  a  homicide  committed  in  the  prose- 
cution of  an  unlawful  act  is  punished  differently  from  that 
resulting  from  the  use  of  an  instrument  or  the  administration 
of  drugs  for  the  purpose  of  producing  an  abortion.  Proceed- 
ing still  further  in  this  general  direction  is  the  case  of  Janes 
V.  The  State,  59  Ind.  229,  where  it  is  held  that  where  the 
evidence  shows  an  offence  to  have  been  embezzlement,  there 
can  be  no  conviction  of  larceny.  It  is  important  to  keep  in 
mind  that  in  Indiana  there  are  no  other  crimes  than  such  as 
are  defined  by  statute.  As  all  crimes  are  statutory,  all  prose- 
cutions should  be  under  the  statute  by  which  the  offence  is 
defined  and  the  punishment  prescribed.  We  agree  with  the 
State^  that  the  appellant  was  rightly  prosecuted  under  section 
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1923^  although  death  resulted  and  although  the  act  which 
caused  it  was  an  unlawful  one. 

It  has  long  been  settled  that  dying  declarations  are  admis- 
sible only  in  cases  of  homicide.  Starkie  says  of  the  rule  ad- 
mitting dying  declarations :  "  But  so  jealous  is  the  law  of 
any  deviation  from  the  general  rule,  that  it  confines  the  ex- 
ception to  the  necessity  of  the  case,  and  only  renders  such 
declarations  admissible  when  they  relate  to  the  cause  of  death, 
and  are  tendered  on  a  criminal  charge  respecting  it."  Starkie 
Ev.  32.  The  generally  accepted  doctrine  is  that  stated  in  Eex 
V.  Meady  2  B.  &  C.  605,  where  it  was  said  that  they  are  only 
admissible  "  where  the  death  of  the  deceased  is  the  subject  of 
the  charge,  and  the  circumstances  of  the  death  the  subject 
of  the  dying  declaration."  Wharton's  Crim.  Ev.,  sec.  288 ; 
Roscoe's  Crim.  Ev.,  p.  32;  1  Grecnl.  Ev.,  sec.  156.  This 
court  has  adopted  and  enforced  this  principle.  Binns  v.  The 
State,  46  Ind.  311 ;  Duling  v.  Johnson,  32  Ind.  155 ;  Morgan 
V.  The  State,  31  Ind.  193.  It  has  been  often  decided,  that  in 
prosecutions  for  producing  an  abortion,  dying  declarations 
are  not  admissible.  Rex  v.  Lloyd,  4  C.  &  P.  233 ;  Wihon  v. 
Boereni,  15  Johns.  286;  Regina  v.  Hind,  8  Cox  C.  C.  300; 
Wooten  V.  Wilkins,  39  Ga.  223.  If  the  prosecution  were  for 
producing  an  abortion,  and  death  were  not  an  essential  ingre- 
dient of  the  crime,  our  way  would  be  plain.  We  should  be 
compelled  to  declare  that  the  evidence  was  incompetent. 

There  are  peculiar  features  distinguishing  the  case  from 
one  where  the  only  charge  is  that  an  abortion  was  produced 
by  the  accused.  The  statute  makes  death  an  element  of  the 
offence,  and  death  is,  therefore,  the  subject  of  judicial  inves- 
tigation. The  death  was  the  result  of  an  unlawful  act,  for  to 
produce  the  abortion  was  expressly  forbidden  by  law.  If 
there  were  no  special  statutory  provision  upon  this  subject, 
the  crime  of  which  the  appellant  is  accused  would  have  been 
a  felonious  homicide,  Blackstone  says :  "  So  also  if  one  gives 
a  woman  with  child  a  medicine  to  procure  abortion,  and  it 
operates  so  violently  as  to  kill  the  woman ;  this  is  murder  in 
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the  person  who  gave  it/*  4  Bl.  Com.  201.  Lord  Hale  lays 
down  the  same  doctrine.  1  Hale  P.  C.  430.  In  a  work  of 
great  authority  it  is  said :  "  Hither  also  may  be  referred  the 
case  of  one  who  gave  medicine  to  a  woman ;  and  that  of  an- 
other who  put  skewers  in  her  womb,  with  a  view  in  each  case 
to  procure  an  abortion,  whereby  the  women  were  killed.  Such 
acts  are  clearly  murder."  The  same  doctrine  is  declared  by 
Bishop.  1  Bishop  Crim.  L.  328.  In  the  case  of  The  SUxii 
V.  Moore,  25  Iowa,  128,  the  authorities  are  reviewed,  and  it 
was  held  that  where  death  resulted  from  an  abortion,  the 
person  using  the  means  by  which  it  was  produced  was  guilty 
of  murder  in  the  second  degree. 

It  is  clear  that  if  there  were  no  statute  expressly  defining  the 
offence  of  which  the  appellant  was  convicted,  he  might,  upon 
the  theory  that  the  evidence  established  the  acts  charged  against 
him,  have  been  convicted  of  manslaughter.  The  elements  of 
our  statutory  definition  of  that  grade  of  felonious  homicide 
are  present,  the  commission  of  an  unlawful  act,  and  death  re- 
sulting from  it.  But,  as  we  have  seen,  the  State  was  bound  to 
prosecute  under  the  statute  specifically  defining  the  offence. 

Is  the  offence  any  the  less  homicide  because  of  the  prose- 
cution being  under  one  statute  rather  than  another  ?  Is  the 
manner  of  the  death  any  the  less  the  subject  of  investigation 
than  it  would  have  been  if  the  indictment  had  charged  man- 
slaughter or  murder  ?  The  case  is  entirely  unlike  a  prosecu- 
tion solely  for  producing  an  abortion ;  there  death  is  not  a 
material  element  of  the  offence ;  here  it  is.  In  the  class  of 
cases  referred  to  death  is  no  part  of  the  body  of  the  crime. 
In  the  case  in  liand  the  statute  expressly  makes  it  an  e.ssential 
ingredient,  and  the  manner  of  the  death  is  an  important  and 
controlling  enquiry.  All  the  statutory  elements  of  an  offence 
must  be  charged,  and  they  must  be  proved  as  charged.  The 
State  V.  Wrighty  52  Ind.  307.  As  the  indictment  charged 
that  death  resulted  from  the  wrongful  act,  and  as  death  is  a 
statutory  element  of  the  charge,  it  became  the  direct  subject 
of  investigation. 
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If  the  statute  had  iir  express  terms  declared  that  the  offence 
should  be  deemed  murder  or  manslaughter,  the  evidence  would 
.  have  been  competent.  Can  it  make  any  difference  that  the 
statute  either  gives  the  offence  no  name  or  names  it  some- 
thing else  than  murderer  manslaughter?  Courts  are  to  look 
to  the  substance  of  the  offence  defined ;  they  are  not  to  be 
guided  by  mere  names.  If,  in  reality,  the  offence  is  homicide 
and  the  subject  of  enquiry  the  manner  of  the  deceased's  death, 
the  settled  rules  of  evidence  which  prevail  in  such  cases  should 
be  enforced.  Wisconsin  has  a  statute  very  similar  to  ours. 
The  principal  difference  between  the  two  statutes  is  that  the 
former  declares  that  the  person  producing  the  abortion  which 
results  in  death  shall  be  deemed  guilty  of  manslaughter.  It 
was  held  in  JSlate  v.  Dlckinmji,  41  Wis.  299,  that,  in  a  pros- 
ecution under  the  statute  referred  to,  dying  declarations  were 
admissible.  It  was  there  said,  in  concluding  a  review  of  the 
authorities,  that  "  These  authorities  show  that  the  offence  de- 
scribed in  section  1 1 ,  where  the  death  of  the  mother  ensued  from 
the  unlawful  act,  was  murder  at  common  law ;  and  that  the 
statute  really  reduced  the  grade  of  the  offence  to  manslaughter 
in  the  second  degree.  And  it  is  entirely  clear  that  the  dying 
declarations  would  have  been  competent  evidence  at  common 
law,  where  the  death  of  the  deceased  was,  as  in  this  case,  the 
subjectof  the  charge  and  judicial  enquiry,  and  the  declarations 
relate  to  the  circumstances  of  the  death.  Upon  that  point  it 
seems  to  us  there  is  no  room  for  doubt.  The  fact  that  the 
offence  with  which  the  defendant  is  charged  has  been  miti- 
gated, does  not  change  the  rule  of  evidence.^'  The  statute  of 
Ohio  is  somewhat  like  ours,  and  it  was  held  in  The  Stale  v. 
Harper,  35  Ohio  St.  78,  that  the  dying  declarations  of  the 
deceased  were  not  competent.  The  ruling  is  placed  upon  two 
cases,  Regina  v.  jffind,  8  Cox  C.  C.  300,  and  People  v.  Davie, 
56  N.  Y.  95.  The  first  of  these  cases  was  a  prosecution  solely 
for  feloniously  using  instruments  upon  a  woman  with  intent 
to  produce  an  abortion,  and  in  which  death  was  not  an  ele- 
ment of  the  offence.     It  is  obvious  that  the  case  in  hand  is 
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very  diflferent  from  that  cited.  In  the  case  of  People  v.  Davis, 
the  court  held  that  the  dying  declarations  were  not  admissible 
in  a  prosecution  under  a  statute  very  like  ours.  The  reason- 
ing of  the  court  upon  this  point  does  not  command  our  assent. 
We  quote  from  the  opinion :  "  vSuch  evidence  is  admissible, 
in  cases  of  homicide,  only  where  the  death  of  the  deceased  is 
the  subject  of  the  charge,  and  the  circumstances  of  the  death 
are  the  subject  of  the  dying  declarations.  (1  GreenleaPs  Ev., 
sec.  156,  and  cases  cited  in  note;  WiUon  v.  Boerem,  15  J.  R. 
286.)  This  is  the  settled  rule,  and  it  is  unnecessary  to  discuss 
the  reasons  upon  which  it  is  founded.  Applying  the  rule  to 
this  case,  the  declarations  were  not  admissible.  The  chai^ 
i^inst  the  prisoner  was  not  homicide  in  any  degree.  The 
crime  charged  against  him  is  that  of  persuading  the  dec-eased 
to  submit  to  the  use  of  an  instrument  upon  her  person,  and  to 
take  drugs  with  intent  to  produce  her  miscarriage — in  conse- 
quence of  which  the  death  of  the  child,  and  her  own,  were 
produced.  The  death  of  the  deceased  was  not  a  necessary  in- 
gredient of  the  crime;  that  of  the  child  was  sufficient  to  make 
the  offence  a  felony.  The  act  alleged  to  have  been  perpe- 
trated by  the  prisoner  was  a  crime  under  the  third  section  of 
the  statute,  in  the  absence  of  the  death  of  the  mother  or 
child,"  It  seems  to  us  that  this  entire  reasoning  rests  upon 
an  undue  assumption.  The  statute  expressly  makes  the  death 
of  the  woman  an  essential  ingredient  of  the  offence.  If  there 
were  no  statute  upon  the  subject,  the  crime  would  unquestion- 
ably have  been  murder,  and  we  can  not  perceive  that  it  loses 
its  character  because  the  statute  classifies  the  offence  differ- 
ently and  prescribes  a  milder  punishment.  We  think  that 
the  unlawful  act  possesses  all  the  distinctive  and  essential 
features  of  felonious  homicide,  and  that  to  declare  that  it  is 
not  homicide  is  to  sacrifice  the  substance  to  the  shadow. 
Whether  the  statute  characterizes  the  act  as  a  felonious  kill- 
ing or  not,  is  immaterial,  if  it  plainly  appears  that  it  is  such. 
If  the  result  of  the  unlawful  act  is  the  subject  of  enquiry,  then 
surely,  in  such  a  case,  the  manner  of  death  must  be. 
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The  offence  charged  in  this  count  of  the  indictment  could 
not  have  been  made  out  without  evidence  of  the  death  of  the 
woman.  It  may  be  true  that  some  other  charge  could  have 
been  sustained  without  such  evidence^  but  the  question  is  not 
affected  by  that  consideration.  If,  then,  it  was  necessary  to 
prove  death,  that  subject  was  a  material  and  controlling  enquiry. 
The  death  of  the  woman  from  the  unlawful  act  of  the  ac- 
cused gives  to  the  offence  the  character  of  a  felonious  homicide, 
and  we  think  this  character  is  not  changed  by  the  fact  that 
the  specific  offence  is  described  in  a  separate  section  of  the 
criminal  code,  and  a  milder  penalty  affixed.  The  character- 
istic elements  of  the  crime  of  murder  are  present,  and  the  rea- 
son for  applying  the  rule  is  quite  as  plain  as  in  any  imagina- 
ble case  of  homicide. 

We  conclude,  where  death  results  from  the  unlawful 
attempt  to  produce  an  abortion,  that  death,  is  the  subject  of 
enquiry,  and  that  dying  declarations  are  competent.  If  we 
adopt  any  other  view,  we  shall  sacrifice  principle  to  a  mere 
form  of  words,  and  give  an  effect  to  a  statute,  intended  to  secure 
punishment  by  an  explicit  definition  of  an  offence,  exactly  the 
reverse  of  what  its  framers  intended.  We  regard  the  statute 
as  clearly  intending  that  death  shall  be  deemed  a  controlling 
element  of  the  offence,  and  in  this  respect  it  differs  from  the 
statutes  of  New  York  and  Ohio,  as  construed  by  the  courts 
of  those  States.  Under  the  section  of  the  statute  here  receiv- 
ing examination,  there  is  no  offence  at  all  unless  an  abortion 
is  actually  produced,  or  the  death  of  the  woman  ensues.  One 
or  the  other  of  these  results  must  follow  the  unlawful  act.  The 
indictment  charges  that  death  resulted.  There  is  no  charge 
that  a  miscarriage  was  produced.  The  material  questions, 
therefore,  were,  did  the  accused  commit  an  unlawiul  act,  and 
did  that  unlawful  act  cause  the  woman's  death  ?  Nothing  can 
be  clearer  than  that,  if  the  State  had  not  proved  the  death, 
no  conviction  could  have  been  had.  Death  was,  therefore, 
the  subject  of  the  charge  and  of  the  investigation.  It  was 
the  subject  of  the  charge  in  such  a  material  manner  as  that  no 
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conviction  could  have  been  had  without  proof  being  made  of 
the  death.  Proving  the  unlawful  act  and  proving  its  result 
in  reality  proved  a  felonious  homicide.  If  the  crime  is,  in 
fact,  homicide,  then  the  case  is  within  the  rule;  certainlj 
bodily  within  the  principle  upon  which  the  rule  rests. 

Specific  objections  were  made  to  the  statement  of  the  dying 
woman,  and  these  now  require  consideration. 

It  is  undoubtedly  the  law  that  the  statements  must  be  such 
as  would  have  been  admissible  had  the  dying  person  been 
sworn  as  a  witness.  A  statement  in  a  dying  declaration,  which 
a  witness  upon  the  stand  would  not  be  allowed  to  make,  is 
not  competent.  Jones  v.  The  State,  71  Ind.  66 ;  Binns  v.  The 
State,  46  Ind.  311.  Matters  of  opinion  contained  in  a  dying 
declaration  are  not  admissible.     Whart.  Crim.  Ev.,  sec.  294. 

It  is  earnestly  contended  that  the  sentence  contained  in  the 
statement  reading  as  follows :  "  The  operation  was  performed 
for  the  purpose  of  producing  an  abortion,"  should  hav^e  been 
excluded.  We  think  this  position  must  be  sustained.  What 
the  purpose  of  an  act  was  is  an  inference  from  iacts,  and  wit- 
nesses must  state  tlie  facts  and  not  their  conclusions.  A  wt- 
ness  would  have  been  required  to  state  what  was  said  and  done. 
Facts  are  to  be  stated  by  witnesses :  inferences  to  be  made  bv 
the  jury.  This  rule  should  be  applied  with  jealous  care  to 
dying  declarations.  As  the  a(?cused  can  not  cross-examine, 
there  is  no  means  of  testing  the  correctness  of  the  conclusion. 
It  may  be  entirely  without  any  foundation  in  fact.  But  we 
need  not  discuss  this  question,  for  it  is  well  settled  that  dying 
declarations  must  speak  to  facts  only,  and  not  to  mere  mat- 
ters of  opinion.  Binns  v.  ^ate,  supra  ;  Roscoe's  Crim.  Ev.  32  ; 
Whart.  Crim.  Ev.,  sec.  294;   Warrenv,  State,  35  Am.  R.  745. 

Dying  declarations  are  admisssible  to  prove  what  was  done 
at  the  time  of  the  commission  of  the  unlawful  act  which  caused 
death,  but  they  are  not  admissible  to  prove  what  occurred 
before  or  afterwards.  The  cases  of  Jones  v.  Slate,  supra,  and 
Binns  v.  The  State,  supra,  declare  that  they  are  not  competent 
for  the  purpose  of  proving  what  occurred  anterior  to  the  time 
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the  act  which  produced  death  was  done,  and  this  doctrine  is 
well  supported  by  the  text- writers  and  the  adjudged  cases. 
McHugh  V.  The  State,  31  Ala.  317;  Baniett  v.  T/ie  People, 
64  111.  325 ;  Mose  v.  The  State,  35  Ala.  422 ;  Nelson  v.  The  State, 
7  Humph.  542.  Wharton  says :  "  Dying  declarations  are  ad- 
mitted^ from  the  necessity  of  the  case^  to  identify  the  prisoner 
and  the  deceased,  to  establish  the  circumstances  of  tlie  res 
gesUz,  and  to  show  the  transactions  from  which  the  death  re- 
sults.'^ Whart.  Crim.  Ev.,  sec.  278.  Matters  which  do  not 
form  part  of  the  res  gestxe  are  not  provable  by  dying  declara- 
tions. The  rule  is  confined  to  a  statement  of  the  circum- 
stances connected  with  the  fatal  act  and  forming  part  of  the 
same  transaction.  It  is  quite  well  settled  that  what  occurs 
before  or  after  the  act  has  been  done  does  not  constitute  a  part 
of  the  res  gestce,  although  the  interval  of  separation  may  be 
very  brief.  Jones  v.  State,  supra;  Wlieeler  v.  State,  14  Ind. 
573 ;  Binns  v.  The  State,  57  Ind.  46 ;  Bland  v.  Tlie  State,  2 
Ind.  608 ;  Field  v.  The  State,  57  Miss.  474 ;  S.  C,  34  Am. 
Rep.  476  and  note.  In  the  case  at  bar,  statements  were  in- 
cluded in  the  dying  declaration,  of  the  condition  of  the  woman 
several  days  after  the  unlawful  act  was  committed,  and  also 
of  a  iact  entirely  distinct  from  the  act  itself  In  admitting 
these  statements  the  court  plainly  erred. 

We  do  not  mean  to  question  the  soundness  of  the  rule,  that 
evidence  may  be  given  of  expressions  of  present  physical  pain 
or  suffering.  On  the  contrary,  we  fully  recognize  and  approve 
that  rule.  Such  evidence,  however,  must  come  from  a  witness 
who  speaks  from  the  stand,  or  in  some  authorized  manner, 
and  not  in  the  form  of  dying  declarations.  A  person  dying 
from  the  effects  of  an  unlawful  act  committed  by  another  may 
detail  the  circumstances  of  that  act,  but  can  not  describe  his 
condition  hours  or  days  after  the  act  was  done.  Witnesses  may 
describe  the  condition  of  the  injured  person,  and  may  repeat  ex- 
pressions uttered  by  the  sufferer  indicative  of  present  pain,  but 
such  descriptions  and  such  expressions  can  not  be  put  into  the 
form  of  dying  declarations.     The  highest  office  which  can  be 
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rightfully  allotted  to  a  dying  declaration  is  a  statement  of  the 
transaction  which  occasioned  death.  Beyond  this  it  can  not  be 
extended  without  an  invasion  of  settled  and  salutary  principles. 
In  so  far  as  the  declarations  of  the  deceased  stated  the  un- 
lawful act,  named  the  time  when  and  the  party  by  whom  it 
was  done,  they  were  competent ;  but  What  was  stated  outside 
of  this  limit  was  incompetent. 

Other  questions  than  those  considered  are  discussed,  but,  as 
the  case  must  be  reversed  for  the  errors  pointed  out,  we  do 
not  deem  it  proper  to  discuss  them. 

Judgment  reversed.  The  clerk  will  enter  the  proper  order 
for  the  return  of  the  prisoner. 


80    348 
146    517 


No.  9250. 

The  State,  ex  rel.  Davis,  v.  Record  et  al. 

Judgment. — Lien  of. — Transcript, — Under  the  provisions  of  sections  528 
and  529,  2  B.  S.  1876,  p.  234  (B.  S.  1881,  sections  610  and  611),  the  tran- 
script of  a  judgment  filed  in  a  county  other  than  that  where  rendered 
does  not  create  a  lien  on  real  estate  in  such  countj  against  subseqaent 
purchasers  thereof  in  good  faith,  without  notice,  unless  recorded  and 
entered  in  the  judgment  docket  of  the  court  of  such  countj. 

From  the  Morgan  Circuit  Court. 

W.  8.  Shirley,  M,  G.  McLain  and  /.  P,  Baker,  for  appellant 
J.  H.  Jordan,  for  appellees. 

BiCKNELL,  C.  C. — This  was  an  action  against  the  clerk  of 
Morgan  county  and  his  sureties,  upon  the  official  bond  of  the 
clerk. 

A  demurrer  to  the  complaint  for  the  want  of  facts  sufficient^ 
etc.,  was  sustained ;  judgment  was  rendered  against  the  plain- 
tiff upon  the  demurrer,  and  he  appealed,  alleging  that  the  de- 
murrer was  erroneously  sustained. 
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The  State,  ez  reL  Davis,  v.  Kecord  et  al. 

The  complaint  states  that  Willis  Record  was  clerk  of  the 
Morgan  Circuit  Court  from  October,  1872,  to  October,  1876, 
and  that  with  the  other  defendants  he  executed  the  bond  sued 
on,  which  was  duly  approved  by  the  county  board. 

The  breach  assigned  is  that  one  Bell  had  a  judgment  in  the 
superior  court  o£  Marion  county,  Indiana,  against  Ainsworth 
and  others,  upon  which  Cornelius  Howell  became  replevin 
bail.  That  in  September,  1876,  Bell  had  a  duly  certified  tran- 
script of  said  judgment  filed  in  the  office  of  said  clerk  of  the 
Morgan  Circuit  Court,  which  transcript  said  clerk  copied  upon 
the  order  book  of  the  court,  but  failed  to  enter  it  in  the  judg- 
ment or  execution  docket,  and  failed  to  index  it.  That  in 
February,  1877,  Howell,  the  replevin  bail,  became  the  owner 
of  land  in  Morgan  county,  worth  $5,000,  and  sold  it  to  Helen 
Ainsworth,  who  paid  him  for  it.  That  in  June,  1877,  Helen 
Ainsworth  and  her  husband  sold  the  land  to  the  plaintiff  rela- 
tor for  $3,000,  which  he  paid;  but  before  he  bought  he 
searched  the  records  of  said  clerk's  office,  and  could  not  find 
said  judgment,  because  it  was  neither  docketed  nor  indexed, 
and  he  was  "certified  and  informed"  by  said  clerk,  that  there 
were  no  liens  upon  said  land  of  record  in  his  office.  That  said 
relator  had  no  knowledge  of  such  lien,  nor  of  the  filing  of  such 
transcript,  but  believed  there  were  no  liens  upon  the  land,  and 
therefore  bought  it. 

That  in  June,  1879,  said  Bell,  the  judgment  plaintiff,  had 
•an  execution  issued  to  the  sheriff  of  said  Morgan  county  upon 
said  judgment  and  replevin  bail,  and  the  sheriff  levied  the 
same  upon  said  land,  and  sold  the  land  thereupon  to  said  Bell 
for  $983.68,  and  gave  him  a  certificate  of  purchase.  That  said 
judgment  defendants  and  the  bail,  and  Ainsworth  and  wife, 
are  all  wholly  insolvent. 

The  complaint  claims  that,  by  the  failure  of  the  clerk  to 
«nter  said  judgment  on  the  judgment  docket  and  index  it, 
the  plaintiff,  the  appellant,  has  been  damaged  $1,500;  where- 
fore, etc. 

The  demurrer  admits  the  facts  stated  in  the  complaint;  the 
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plaintiff's  relator,  therefore,  was  a  bona  fide  purchaser  with- 
out notice. 

Although  as  to  the  immediate  parties  thereto,  and  as  to  all 
who  had  notice,  the  judgment  became  a  lien  upon  the  land  of 
the  defendants  and  of  the  bail  in  Morgan  county,  upon  the 
filing  of  the  transcript  in  the  clerk's  office  there,  yet,  as  to  sub- 
sequent bona  fide  purchasers  without  notice,  it  would  not  be- 
come a  lien  until  entered  upon  the  judgment  docket, as  required 
by  the  Practice  Act,  sections  528  and  529.  This  was  decided 
in  the  cases  of  Berry  v.  Reed,  73  Ind.  235,  and  Bell  v.  Davis,  75 
Ind.  314.  It  follows,  that  the  plaintiff's  relator  has  not  been 
injured  by  the  alleged  neglect  of  the  clerk;  his  land  has  been 
sold  upon  a  judgment  which  was  not  a  lien  upon  it,  as  against 
him.  The  complaint  shows  that  the  judgment  creditor  has  lost 
his  lien  by  the  negligence  of  the  clerk,  but  does  not  show  any 
injury  sustained  by  the  plaintiff's  relator. 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  it  is  hereby  in  all  things  affirmed,  at  the  costs  of  the 
appellant. 


No.  7772. 

Yost  et  al.  v.  The  State,  ex  rel.  Bouslog  et  al. 

Guardian. — Besignation  and  Reappointment  in  Another  County. — Liability  of 
Bondemeru — A  guardian  who  resigns,  and  obtains  a  reappointment  in 
another  county,  where  he  gives  bond  and  charges  himself  with  the  sums 
which  had  come  into  his  hands  under  his  first  appointment,  does  not 
thereby  discharge  his  first  bondsmen  from  liability  for  a  previous  de- 
falcation. 

Same. — Additional  Bond  for  Sale  of  Realty. — Accounting  for  Different  Fkmd&. — 
Burden  of  Proof. — Defalcation. — The  sureties  upon   a  guardian's  addi> 
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tional  bond  for  the  sale  of  realty  are  liable  for  the  proceeds  of  the 
sale  only,  and  the  sureties  on  the  general  bond  for  other  funds.  The 
sureties  upon  each  bond  undertake  that  the  guardian  will  account  for 
the  respective  funds  for  which  they  are  liable,  and  therefore)  when  sued 
therefor,  have  the  burden  of  showing  that  the  guardian  has  accounted 
for  the  same.  If  the  different  funds  have  been  mixed  and  the  account 
so  kept  that  a  proven  defalcation  can  not  be  identified  with  either  fund, 
it  is  a  breach  of  both  bonds ;  and  the  action  may  be  on  either  bond,  if 
not  for  the  entire  loss,  certainly  for  a  pro  rata  share  of  it. 

From  the  Henry  Circuit  Court. 

M,  E.  Forkner  and  L.  P.  Mitchell^  for  appellants. 
T,  B.  Redding,  for  appellees. 

Woods,  J. — The  briefs  in  this  case  are  confined  to  the  over- 
ruling of  the  motions  of  the  appellants  for  a  new  trials  which 
they  asked  on  the  grounds  that  the  decision  of  the  court  is 
not  sustained  by  the  evidence,  and  is  contrary  to  the  law  and 
the  evidence,  and  thattheamountof  the  recovery  is  excessive. 

The  appellants  were  sureties  upon  the  additional  bond  of 
the  guardian  of  the  relatrix,  executed  in  a  proceeding  on  the 
petition  of  the  guardian  for  the  sale  of  real  estate  belonging 
to  his  wards.  The  action  was  upon  the  bond  for  the  recovery 
of  a  part  of  the  proceeds  of  the  sale. 

The  sale  was  made  on  the  10th  day  of  November,  1868,  for 
$4,000,  one-third  of  which  belonged  to  the  relatrix.  The 
guardian  made  a  report  to  the  court  in  December,  1869,  charg- 
ing hinaself  in  favor  of  the  relatrix  with  her  share  of  said  sum, 
and  other  sums  to  the  total  amount  of  $2,040.75,  and  claimed 
a  credit  for  $320.18,  leaving  to  be  accounted  for  the  net  sum 
of  $1,720.59.  Subsequent  reports  were  made  in  December, 
1870,  and  1871,  accounting  for  interest  and  claiming  credits, 
and  in  the  last  report  a  credit  for  $1,360,  invested  in  land 
purchased  for  the  relatrix  under  an  order  of  the  court,  leaving 
a  balance  of  $368.46  to  be  accounted  for. 

At  the  December  term,  1872,  of  the  court — ^the  Henry 
Common  Pleas — the  appellant  Yost  applied  to  be  released 
from  further  liability  on  the  bond,  and,  upon  proper  proof 
of  notice,  obtained  an  order  for  his  release,  the  court  at  the 
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same  time  ordering  the  guardian  to  file  a  new  bond  within 
thirty  days.  Thereupon,  according  to  the  testimony,  there 
being  no  record  evidence  of  the  &ct,  the  guardian  presented 
to  the  judge  of  the  courts  in  open  court,  his  resignation  of  the 
guardianship,  and  within  a  few  days  applied  to  the  clerk  of 
Fulton  county,  where  one  of  his  wards  resided,  for  letters, 
and,  upon  his  giving  bond  and  surety  in  the  sum  of  $8,000, 
and  taking  the  oath,  the  clerk  of  that  county  issued  to  him 
letters  of  guardianship,  and  thereafter  he  made  a  report  to  the 
Fulton  Common  Pleas,  in  which  he  charged  himself  with  said 
sum  of  $368.46  belonging  to  the  relatrix. 

It  may  be  remarked  here  that  it  does  not  appear  that  the 
Fulton  Common  Pleas  entertained  or  acted  on  said  report,  or 
even  confirmed  the  letters  so  issued,  or  in  any  way  exercised 
jurisdiction  in  the  matter. 

The  guardian  afterwards  made  a  settlement  with  the  rela- 
trix and  her  husband,  in  which  it  was  determined  that  the 

sum  due  her  was  $ ,  of  which  $88  were  then  paid,  and  the 

remainder  has  not  been  paid. 

The  following  is  the  principal  point  or  argument  made  by 
appellants'  counsel : 

"  There  is  no  evidence  that,  at  the  time  Yost  was  released 
from  the  bond,  the  guardian  had  converted  any  of  the  money. 
The  presumption  would  be  that  he  had  not.  The  first  ques- 
tion *  *  is  this :  When  a  surety  on  a  guardian's  bond  applies 
to  the  proper  court  to  be  released  from  liability  on  such  bond, 
in  proper  form,  and  the  court  enters  an  order  releasing  him, 
and  requiring  the  guardian  to  give  a  new  bond  in  thirty  days, 
having  full  jurisdiction,  *  *  and  the  guardian  thereupon  files 
in  open  court  his  resignation  of  the  trust,  which,  however,  is 
not  entered  of  record,  and  thereupon  is  ap])ointed  guardian  of 
the  same  ward  by  another  court,  in  another  county  where  the 
ward  has  property,  gives  a  good  and  sufficient  bond  there  and 
accounts  to  said  court  for  all  funds  in  his  hands,  is  such  surety 
thereby  discharged  from  future  liability  on  such  bond?  I 
maintain  that  he  is."     Counsel  cite    2  R.  S.  1876,  p.  598, 
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section  26,  p.  504,  section  29 ;  Lane  v.  The  State,  ex  rel.,  27 
Ind.  108 ;  Chnidock  v.  Grawfordy  3  Wal.  396 ;  Colornb  v.  Jones, 
8  La.  An.  442. 

Substituting  "  guardian  "  for  "  executor  or  administrator,'' 
section  29,  referred  to,  will  read  as  follows  : 

"Any  surety  may  apply  to  the  proper  court  of  common  pleas 
to  be  released  from  his  bond  with  such  guardian,  *  *  *  when 
such  court  shall  release  such  surety ;  and  if  such  guardian 
fail  to  give  new  bond  or  surety,  as  by  it  directed,  he  shall  be 
removed,  and  his  letters  superseded ;  but  such  original  surety 
shall  not  be  released  until  such  guardian  so  gives  bond,  or  is 
removed  by  the  court;  and  such  original  surety  shall  be  lia- 
ble only  for  the  acts  of  such  guardian  from  the  time  of  the 
execution  of  the  original  to  the  filing  of  such  new  bond." 

We  do  not  find  it  necessary  to  decide  whether,  under  the  cir- 
cumstances, the  court  in  Fulton  county  had  power  to  make  the 
appointment,  which,  it  is  alleged,  it  did  make ;  nor  whether  it 
was  competent  to  show  by  parol  evidence  the  resignation  filed 
in  the  Henry  Common  Pleas ;  nor  what  was  the  effect,  if  aqy,  of 
the  mere  filing  of  such  resignation  without  action  of  the  court. 

It  is  plain  that  the  liability  of  the  appellants  upon  their 
bond  did  not  cease  until  the  money  received  by  the  guardian 
under  it  was  accounted  for  in  some  mode  recognized  by  the 
law.  If,  on  the  application  of  Yost  to  be  released,  the  guardian 
had  filed  a  new  bond,  that  would  not  have  released  the  appel- 
lants from  liability  for  a  prior  default ;  and  if  the  court  had 
made  a  formal  order  accepting  the  alleged  resignation,  they 
>vould  still  have  been  liable,  unless  the  proceeds  of  the  sale 
of  the  real  estate  had  been  accounted  for,  and  the  remainder 
thereof,  if  any,  paid  into  court  or  to  the  successor  in  the  trust. 

Conceding,  that  by  the  appointment  in  Fulton  county  Rich- 
ardson became  his  own  successor  in  the  trust,  it  does  not  ap- 
pear that  he  ever  became,  with  his  bondsmen  under  the  new 
appointment,  liable  to  account  for  the  moneys  in  question.  In 
the  report  made  to  the  Fulton  court,  it  is  true,  that  he  charged 
Vol.  80.— 23 
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himself  with  such  moneys,  but,  unless  at  the  time  or  after  that 
appointment  was  made,  he  actually  had  said  moneys  in  his  pos^ 
session,  his  charging  himself  did  not  bind  his  sureties.  Lotcry 
V.  The  Stale,  ex  reL  Hull,  64  Ind.  421 ;  Ohning  v.  The  CUy  of 
Evansrille,  66  Ind.  59  ;  Cogsfcell  v.  The  Siaie,  ex  rd,  Albert^ 
65  Ind.  1 ;  Nichols  v.  The  Stale,  ex  reL  Clark,  65  Ind.  512. 

Counsel  further  contend,  that  "  it  can  not  be  determined 
from  the  evidence,  whether  the  money  unaccounted  for  eon- 
sisted  of  the  proceeds  of  the  real  estate,  or  was  money  de- 
rived from  other  sources,  not  covered  by  the  bond  of  the  ap- 
pellant, and  that  there  is  ^  then  a  failure  of  evidence  so  fiir  as 
the  sureties  are  concerned.' " 

It  is  true,  as  claimed,  that  the  evidence  does  not  show  whether 
the  amount  unaccounted  for  was  derived  from  one  source  or 
the  other ;  nor,  stating  the  proposition  in  another  form,  does 
the  evidence  show  whence  the  moneys  came  which  were  ac- 
counted for,  and  paid  out  to  the  use  of  the  relatrix. 

The  circuit  court  seems  to  have  acted  upon  the  theory  that 
under  the  circumstances  the  sureties  on  the  respective  bonds 
were  liable  for  a  pro  rata  share  of  the  amount  of  the  defalca- 
tion, and  awarded  against  the  appellants  a  sum  in  proportion 
to  the  amount  of  money  derived  from  the  sale  of  the  land, 
compared  with  the  aggregate  of  money  in  the  guardian's  hands 
from  all  sources.  This  is  certainly  as  favorable  a  view  of  the 
question  as  the  apj>ellants  were  entitled  to.  Their  undertak- 
ing was  that  the  guardian  should  account  for  the  proceeds  of 
the  real  estate.  The  evidence  showed  those  proceeds  in  the 
guardian's  hands,  which,  on  principle,  would  seem  to  east  on 
him  and  on  his  sureties,  who  undei*took  for  him  that  he  should 
account,  the  burden  of  showing  that  he  had  accounted  prop- 
erly and  fully  for  these  moneys ;  Worgang'a  Adm'r  v.  Ctipp^ 
21  Ind.  119 ;  The  State,  ex  reL  Mount,  v.  Steele,  21  Ind.  207  ; 
and  if  the  evidence  of  accounting  failed  to  show  of  which  fund 
the  guardian  was  in  default,  the  condition  of  each  bond  was 
broken  to  the  extent  of  the  defalcation,  and  the  plaintiff  was 
entitled  to  recover  the  whole  sum  of  whichever  set  of  bondsmen 
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she  should  choose  to  sue,  leaving  it  to  be  settled  between  the 
respective  bondsmen  themselves,  without  driving  the  plaintiff 
to  two  actions,  whether  there  should  be  a  pro-rating  of  the 
burden ;  but,  however  this  may  be,  we  are  clear  that  the  ap- 
pellants are  not  entitled  to  complain  of  the  finding  that  was 
made  against  them,  and  that  the  damages  awarded  were  not 
excessive. 

The  judgment  is  affirmed,  with  costs. 


No.  9044. 

The  Vincennes  National  Bank  et  al.  v.  Cockrum  et  al. 

Replevin  Bail. — Part  of  Judgment. — Execution.  ^Injunelian, — Under  the 
provisions  of  section  421  of  the  civil  code  of  1852  (section  691,  R.  S. 
1881),  a  recognizance  of  bail  for  the  stay  of  execution  on  the  one-half 
of  a  judgment  was  unauthorized  and  inoperative,  and  an  execution 
issued  on  such  recognizance  was  illegal  and  void,  and  the  service  thereof 
was  properly  enjoined. 

From  the  Vanderburgh  Superior  Court. 

F.  W.  Vtehe,  R.  G.  Evaiia, De  Brvler  and  E.  R,  Haffidd, 

for  appellants. 

C.  Denby,  D.  B,  Kumler,  C.  A.  Bmkirk,  W. .  M.  Land  and 
H.  W.  Yeager,  for  appellees. 

HowK,  J. — ^This  suit  was  commenced  in  the  Gibson  Circuit 
Court  by  the  appellees,  William  M.  Cockrum,  William  L. 
Hargrove,  James  H.  McConnell,  Edward  Rickard  and  John 
C.  Blythe,  as  plaintiffs,  against  the  appellants,  the  Vincennes 
National  Bank  and  David  Wilhite,  and  certain  other  defend- 
ants who  have  been  named  as  appellees  in  this  court.  The 
complaint  of  the  plaintiffs  contained  two  paragraphs;  and  the 
object  and  purpose  of  their  suit  were  to  perpetually  enjoin 
the  appellant,  the  Vincennes  National  Bank,  as  the  judgment 
plaintiff,  and  the  appellant  Wilhite,  as  the  coroner  of  Gibson 
county,  from  collecting  or  attempting  to  collect  certain  judg- 
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ments  of  the  Gibson  Circuit  Court,  and  certain  executions 
issued  thereon  to  said  coroner,  described  in  said  complaint, 
from  the  plaintiffs  in  this  action. 

Jefferson  Turpin  and  John  Sloan,  two  of  the  defendants  in 
the  plaintiffs'  complaint  and  named  as  appellees  in  this  court, 
appeared  by  counsel  and  filed  what  is  called  their  cross  com- 
plaint, alleging  therein  substantially  the  same  &cts  as  were 
alleged  in  the  plaintiffs'  complaint,  and  praying  for  themselves 
substantially  the  same  relief  as  against  the  appellants,  as  the 
plaintiffs  had  prayed  for  in  their  complaint. 

The  appellant,  the  Vincennes  National  Bank,  separately 
demurred  to  the  complaint  and  said  cross  complaint ;  and  be- 
fore these  demurrers  were  passed  upon,  on  its  application  and 
by  the  agreement  of  the  parties,  the  venue  of  the  action  was 
changed  to  the  Vanderburgh  Superior  Court.  The  complaint 
and  cross  complaint  having  been  duly  verified,  and  the  proper 
undertakings  having  been  given  and  approved,  a  temporary 
restraining  order  was  granted,  as  prayed  for,  until  the  final 
hearing  of  the  cause. 

In  the  court  below,  the  demurrers  of  the  Vincennes  National 
Bank  to  the  complaint  and  the  cross  complaint  were  severally 
overruled,  and  its  exceptions  were  duly  saved  to  each  of  these 
decisions.  The  appellants,  the  Vincennes  National  Bank  and 
said  David  Wilhite,  jointly  answered  the  complaint  and  the 
cross  complaint,  by  general  denials  of  their  respective  allega- 
tions. The  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned,  finding  for  the  plaintiffs  below  on  their  com- 
plaint and  for  the  appellees  Turpin  and  Sloan,  defendants 
below,  on  their  cross  complaint.  The  appellants'  motion  for 
a  new  trial  having  been  overruled,  and  their  several  excep- 
tions saved  to  this  ruling,  the  court  rendered  judgments  for 
perpetual  injunctions,  in  accordance  with  the  prayers  of  the 
complaint  and  the  cross  complaint. 

In  this  court,  errors  have  been  assigned  by  the  appellants, 
which  call  in  question  the  sui&ciency  of  the  &cts  stated  in  the 
complaint  and  in  the  cross  complaint  to  constitute  causes  of 
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action,  and  the  correctness  of  the  rulings  of  the  superior  court 
thereon,  and  of  its  decision  in  overruling  their  motion  for  a 
new  trial  of  this  cause.  ' 

The  only  material  difference  between  the  complaint  and  the 
cross  complaint  is  the  difference  in  the  names  of  the  parties, 
plaintiffs  and  defendants.  The  subject-matter  of  the  cross 
complaint  and  its  allegations  of  &ct  and  prayer  for  relief  are 
substantially  the  same  as  those  of  the  complaint.  Therefore, 
we  need  only  consider  the  sufficiency  of  the  &cts  stated  in  the 
complaint  to  constitute  a  cause  of  action ;  for,  if  the  complaint 
is  sufficient,  so  also  is  the  cross  complaint,  or,  if  the  complaint 
is  bad,  the  cross  complaint  is  also  insufficient.  The  two  para- 
graphs of  the  complaint,  and  the  two  paragraphs  of  the  cross 
complaint,  differ  from  each  other  only  in  this,  that  the  judg- 
ment described  in  one  paragraph  of  the  complaint  or  cross 
complaint  is  not  the  judgment  described  in  the  other  paragraph 
of  the  complaint  or  cross  complaint.  So  that  we  need  only 
consider  the  sufficiency  of  one  paragraph  of  the  complaint ; 
as  our  decision  in  regard  to  one  will  determine  the  question 
as  to  the  sufficiency  of  the  other  paragraph,  and  as  to  each 
paragraph  of  the  cross  complaint. 

In  the  first  paragraph  of  their  complaint,  the  plaintiffs  be- 
low alleged  in  substance,  that,  by  the  consideration  of  the 
Gibson  Circuit  Court,  the  appellant,  the  Vincennes  National 
Bank,  on  the  2d  day  of  February,  1875,  recovered  judgment 
against  Jacob  W.  Hargrove,  Caleb  Trippet,  Richard  M.  J. 
Miller  and  Samuel  Sterne,  for  the  sum  of  $5,628 ;  that,  by  the 
terms  of  said  judgment,  the  said  Miller  and  Sterne  were  ad- 
judged to  be  the  sureties -of  the  said  Hargrove  and  Trippet, 
and  it  was  ordered  that  the  property  of  said  Hargrove  and 
Trippet  should  be  exhausted  before  the  property  of  said 
Miller  and  Sterne  should  be  levied  on,  to  satisfy  said  judgment 
or  any  part  thereof ;  that  afterward,  on  the  18th  day  of  March, 
1875,  an  execution  was  issued  on  said  judgment  against  all  of 
said  judgment  defendants  to  the  sheriff  of  Gibson  county; 
that  while  said  execution  was  in  the  hands  of  said  sheriff,  and 
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before  the  expiration  of  the  time  allowed  by  law  for  the  stay 
of  execution  on  said  judgment,  the  said  Jacob  W.Hargrove 
and  Caleb  Trippet,  and  the  said  Vincennes  National  Bank, 
made  and  entered  into  an  agreement  whereby  it  was  stipulated 
and  agreed  that,  if  the  said  Hargrove  would  in  a  short  time 
pay  to  said  bank  whatever  sum  of  money  he  could  raise^  being 
as  much  at  least  as  the  interest  on  said  judgment,  equivalent 
to  the  interest  usually  paid  tp  banks,  and  being  about  eleven 
per  cent,  per  annum,  and  also  the  interest  on  other  judgments 
held  against  him  by  said  bank,  and  if  the  said  Hargrove  and 
Trippet  would  each  procure  good  and  solvent  sureties  to 
enter  themselves  as  replevin  bail  upon  the  said  judgment, 
and  on  other  judgments  held  by  said  bank  against  said  Har- 
grove and  Trippet,  the  said  Hargrove  procuring  such  bail 
for  the  one-half  of  the  judgment  and  the  said  Trippet  pro- 
curing such  bail  for  the  other  half  of  said  judgment,  then  the 
said  bank  would  forbear  to  issue  execution  on  the  said  judg- 
ment for  the  period  of  one  year  fron  the  date  of  entering  such 
replevin  bail  on  said  judgment ;  that,  after  the  making  of  said 
agreement,  the  said  Jacob  W.  Hargrove  procured  the  plain- 
tiffs in  this  suit  to  sign  an  instrument,  which  was  partly  printed 
and  partly  written  on  the  back  of  said  execution,  which  was 
then  in  said  sheriff's  hands,  which  said  instrument  is  in  the 
words  and  figures  following,  to  wit  : 

"We  acknowledge  ourselves  replevin  bail  for  the  payment 
of  Jacob  W.  Hargrove's  one-half  of  the  judgment,  upon  which 
the  within  execution  has  issued,  together  with  the  interest  and 
costs  accrued  and  to  accrue,  at  or  before  the  expiration  of  die 
time  allowed  by  law  for  the  stay  of-  execution  on  such  judg- 
ment." (Signed)     "  William  L.  Hargrove, 

"July  31st,  1875.  "William  M.  Cockrum, 

"  John  H.  McConnbll, 
"  Edward  Rickard, 
"  J.  C.  Blythe. 

"  Taken  and  approved  by  me  July  31st,  1875. 

(Signed)     "F.  W.  Hauss,  Sheriff  G.  Co." 
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And  the  plaintiffs  alleged,  that  at  the  same  time  and  in  like 
manner,  the  said  Caleb  Trippet  procured  the  defendants  Jef- 
ferson Turpi  n  and  John  Sloan  to  execute  and  sign  a  written 
instrument,  endorsed  on  said  execution,  whereby  the  saidTur- 
pin  and  Sloan  acknowledged  themselves  replevin  bail  for  said 
Caleb  Trippet,  for  the  payment  of  the  undivided  one-half  of 
the  judgment  upon  which  the  execution  was  issued,  with  in- 
terest and  costs  accrued  and  to  accrue  thereon,  at  or  before  the 
expiration  of  the  time  allowed  by  law  for  the  stay  of  execu- 
tion thereon. 

And  the  plaintiffs  said  that  afterwards,  on  the  18th  day  of 
February,  1879,  the  said  bank  procured  another  execution  to 
be  issued  on  said  judgment  against  the  said  Jacob  W.  Har- 
grove, Caleb  Trippet,  Richard  M.  J.  Miller  and  Samuel  Sterne, 
as  principals,  and  the  plaintiffs  below  in  this  suit,  and  said 
Turpin  and  Sloan  as  replevin  bail,  which  execution  was  de- 
livered to  the  appellant  Wilhite,  as  the  coroner  of  said  county, 
who  had  demanded  payment  thereof  from  the  plaintiffs  below, 
and  threatened  to  levy  tlie  same  of  their  property ;  and  that 
the  said  written  instrument,  so  signed  by  the  plaintiffs,  was  of 
no  legal  validity  whatever,  and  would  not  support  an  execu- 
tion against  them. 

Many  other  facts  were  alleged  in  the  complaint,  for  the  pur- 
pose of  showing  that  even  if  the  said  written  instrument,  so 
signed  by  the  plaintiffs,  ever  had  any  validity  as  an  acknowl- 
edgment of  replevin  bail,  the  said  bank  had  waived,  forfeited 
ttnd  released,  by  its  conduct  and  agreement,  all  right  to  enforce 
such  instrument  against  them,  or  either  of  them.  These  other 
facts  are  unimportant,  however,  in  the  view  we  shall  take  of  this 
€ase,  and,  therefore,  we  need  not  set  out  their  substance  even, 
in  this  opinion. 

The  question  presented  for  decision  by  the  alleged  errors 
of  the  court,  in  overruling  the  demurrers  of  the  Vincennes 
National  Bank  to  each  paragraph  of  the  complaint  and  of  the 
cross  complaint,  may  be  thus  stated :  Are  the  written  instru- 
ments, copies  of  which  are  set  out  in  said  several  paragraphs^ 
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valid,  legal  and  binding  recognizances  of  replevin  bail  ?   This 
must  be  regarded  as  the  controlling  question  in  this  case,  for 
it  is  very  clear  that,  if  these  written  instruments  were  un- 
authorized by  law,  they  w^ere  of  no  binding  for<.*e  as  recogni- 
zances of  replevin  bail,  and  no  valid  execution  could  be  issued 
thereon  against  the  persons,  or  any  of  them,  who  signed  their 
names  to  such  instruments.    The  question  stated  can  not  now 
be  regarded  as  an  open  one  in  this  court,  for  these  written  in- 
struments have  been  the  subject  of  very  full  and  careful  con- 
sideration, in  several  recent  cases  decided  at  this  term.     In 
Sterne  v.  McKinney,  79  Ind.  578,  the  question  for  decision  was 
in  regard  to  the  validity  or  invali4ity  of  the  same  written 
instruments    now  under  consideration,  as   recognizances  of 
replevin  bail.     In  the  opinion  of  the  court  in  that  case,  pre- 
pared by  Commissioner  Morris,  after  quoting  the  statutory 
provisions  of  this  State,  authorizing  a  stay  of  execution  on 
judgments  for  the  recovery  of  money,  by  the  procurement  of 
sufficient  freeholders  to  enter  into  a  recognizance  of  bail,  it  is 
said :  "  In  the  absence  of  the  above  provisions  of  the  statate^ 
a  judgment  could  not  be  stayed  by  putting  in  bail.     The 
judgment  debtor  who  seeks  the  benefit  of  the  statute   must 
comply,  substantially,  with  its  provisions.     He  can  not,  by 
procuring  bail  for  a  part  of  a  judgment  against  him,  obtain  a 
stay  of  execution.    The  undertaking  of  the  recognizance  must^ 
by  the  express  terms  of  the  statute,  be  for  the  payment  of  the 
whole  judgment.     He  can  not  obtain  a  stay  upon  one-half  of 
the  judgment  by  putting  in  bail  for  its  payment,  nor  can  he 
stay  the  whole  judgment  'by  halves.'    *    *    jf  ^^^  recogni- 
zances in  this  case  are  valid,  each  must  be  considered  good 
without  reference  to  the  other.    They  are  in  no  way  connected ; 
each  is  distinct  from,  and  independent  of,  the  other,  and  the 
validity  of  neither  depends  upon  the  existence  or  validity  of 
the  other.     That  executed  by  Cockrum  and  others,  if  valid 
as  a  statutory  recognizance  of  bail,  had  the  effect,  at  the  time 
of  its  approval,  to  stay  execution  on  one-half  of  said  judg- 
ment.    But,  as  the  statute  does  not  authorize  a  stav  of  exe- 
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cution  on  a  part  of  a  judgment,  these  recognizances  must,  as 
statutory  recognizances,  be  held  invalid." 

We  are  of  the  opinion  that  the  case  cited  is  decisive  of 
the  questions  now  under  consideration  in  the  case  at  bar. 
For  it  must  be  that,  when  the  complaint  and  cross  complaint 
show  by  their  respective  allegations^  that  the  appellant,  the 
bank,  had  caused  executions  to  be  issued  on  these  invalid  and 
void  recognizances  of  bail,  and  to  be  placed  in  the  hands  of 
the  appellant  Wilhite,  who  was  threatening  to  levy  the  same 
of  the  property  of  the  plaintiffs  and  cross  complainants  respec- 
tively, these  several  paragraphs  of  complaint  and  cross  com- 
plaint each  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  to  entitle  the  complaining  parties  to  the  equitable  relief 
demanded  therein.  The  court  did  not  err,  therefore,  in  over- 
ruling the  demurrers  to  each  of  the  pars^raphs  of  the  com- 
plaint and  cross  complaint. 

Our  conclusion  on  these  points  renders  it  wholly  unneces- 
sary for  us  to  consider  or  decide  any  of  the  questions  arising 
under  the  alleged  error  of  the  trial  court,  in  overruling  the 
appellants'  motion  for  a  new  trial.  For  it  can  not  be  said, 
that  any  one  of  these  questions  has  any  possible  connection 
with,  or  reference  to,  what  we  regard  as  the  gist  of  the  sev- 
eral causes  of  action,  stated  in  the  different  paragraphs  of  the 
complaint  and  cross  complaint,  namely,  the  illegality  and  in- 
validity of  the  written  instruments  purporting  to  be  recog- 
nizances of  bail,  by  virtue  of  which  alone  the  executions 
sought  to  be  enjoined  were  issued  against  the  complaining 
parties.  On  the  contrary,  the  record  clearly  shows  that  all 
these  questions  are  connected  with  and  relate  to  those  facts, 
alleged  in  the  several  paragraphs  as  grounds  for  relief,  in  the 
event  the  said  written  instruments  should  be  held  to  be  legal, 
valid  and  binding  recognizances  of  bail.  It  follows,  there- 
fore, that  even  if  the  court  erred  in  any  of  its  rulings  on  or 
after  the  trial  of  the  cause,  these  errors  must  be  held  to  be 
harmless,  as  they  do  not  affect,  in  any  manner,  the  main  ques- 
tion in  the  case.     There  is  no  pretence  or  claim,  on  the  part 
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of  the  appellants^  that  the  executious  sought  to  be  eDJoined 
were  issued  against  the  complaining  parties,  upon  any  other 
authority,  warrant  or  foundation,  than  the  said  illegal  and  in- 
valid recognizances  of  bail.  We  need  not  cite  authorities  to 
show  that  a  judgment  will  not  be  reversed,  when  it  appears, 
as  it  does  in  this  case,  that  a  right  conclusion  has  been  reached. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 

NiBLACK,  J.,  was  absent  when  this  cause  was  considered, 
and  took  no  part  in  its  decision. 


No.  8584. 

Harman  et  al.  t?.  Wiuson. 

Supreme  CoaRT. —  Weight  of  Evidence. — The  Supreme  Court  will  not  db- 
turb  a  verdict  or  finding  on  the  mere  weight  or  preponderance  of  the 
evidence. 

From  the  Boone  Circuit  Court. 

R.  W.  Harrison  and  B.  8.  Higgins^  for  appellants. 
C  8.  Weaner,  for  apj>ellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  suit  upon  a 
note  made  by  the  appellant  Nelson  Harman,  payable  to  the 
appellee,  secured  by  a  mortgage  to  the  appellee,  executed  by 
both  appellants.  The  appellants  answered,  admitting  the  ex- 
ecution of  the  mortgage  and  the  note,  and  pleading  payment 
and  set-off.  The  appellee  replied  in  denial.  The  issues  were 
tried  by  the  court,  who  found  for  the  appellee  three  hundred 
and  thirty-eight  dollars,  and  rendered  a  judgment  for  that 
amount,  and  for  the  foreclosure  of  the  mortgage.  The  appel- 
lants moved  for  a  new  trial,  alleging  that  the  finding  and  judg- 
ment were  not  sustained  by  sufficient  evidence,  and  were  con- 
trary to  law.    This  motion  was  overruled,  and  this  appeal  was 
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taken^  the  only  error  assigned  being,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

There  was  evidence  tending  to  show  payments  made  upon 
the  note,  and  there  was  also  evidence  tending  to  show  that 
those  payments  were  not  made  upon  the  note  and  mortgage 
mentioned  in  the  complaint,  but  were  paid  upon  another  mort- 
gage held  by  the  appellee.  In  a  case  of  this  kind,  the  rule  as 
laid  down  by  this  court  in  the  case  of  Swales  v.  Southard,  64 
Ind.  557,  is  as  follows :  "  If  the  record  contains  any  legal  ev- 
idence tending  to  sustain  each  and  every  fact  necessary  to  con- 
^itute  a  cause  of  action  or  cause  of  defence,  this  court  will 
not  disturb  the  finding  or  verdict  in  the  case,  upon  what  we 
might  regard  as  the  preponderance  of  the  evidence.  This  rule, 
and  the  reasons  for  it,  have  been  so  often  and  so  fully  stated, 
^  *  that  we  deem  it  unnecessary  to  cite  authorities  in  sup- 
port of  such  rule."  Again,  in  the  case  of  BuUerjield  v.  TrU- 
tipoy  67  Ind.  338,  this  court  said :  "  This  court  can  not  and  will 
not  weigh  the  evidence  in  the  record,  nor  disturb  the  finding 
below  upon  the  mere  weight  of  the  evidence.  This  rule  is  set- 
tled by  an  almost  unbroken  line  of  the  decisions  of  this  court." 
The  reasons  of  this  rule  will  be  found  in  Cox  v.  The  State,  49 
Ind.  568,  and  in  The  Fort  Wayne,  etc,  R.  R.  Go.  v.  JHusad- 
man,  65  Ind.  73.  The  only  point  made  and  argued  in  the  ap- 
pellants' brief  is  that  the  preponderance  of  the  evidence  was 
against  the  finding  of  the  court.  There  was  no  error  in  over- 
ruling the  motion  for  a  new  trial.  The  judgment  of  the  court 
below  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
IB  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants* 
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No.  9079. 

,S^       The  Vincennes  National  Bank  et  ajl.  v.  Hargrove 

ET  All. 

Replevin  Bael. — Judgment, — Exeeutifm. — A  written  nndertaking,  entered 
npon  the  back  of  an  execution  to  pay  one-half  of  the  judgment  upon  which 
the  execution  issued,  is  invalid  as  a  recognizance  of  repleyin  bail,  and 
does  not  authorize  an  execution  to  issue  upon  such  undertaking. 

From  the  Vanderburgh  Circuit  CJourt. 

F.  W.  Viehe  and  JR.  G.  Eoana,  for  appellants. 
(7.  Deviby,  D.  B.  KunUery  W.  M.  Land,  C.  A.  Buskirk  and 
H.  W.  Yeager,  for  appellees. 

Best,  C. — The  appellees  William  L.  Hargrove,  William 
M.  Cockrum,  John  C.  Blythe,  James  H.  McConnell  and  Ed- 
ward Rickard,  brought  this  action  to  enjoin  the  appellants 
from  collecting  from  them  a  judgment  recovered  by  the  Vin- 
cennes National  Bank  against  Jacob  W.  Hargrove,  Caleb 
Trippet  and  Samuel  Sterne,  their  co-appellees. 

It  was  averred  in  the  complaint,  that  the  Vincennes  Na- 
tional Bank,  on  the  2d  day  of  February,  1875,  recovered  a 
judgment  in  the  Gibson  Circuit  Court  against  Jacob  W.  Har- 
grove,. Caleb  Trippet  and  Samuel  Sterne,  for  $1,547,  and  by 
the  terms  of  the  judgment  said  Sterne  was  adjudged  tJie 
surety  of  Hargrove  and  Trippet;  that  afterward,  to  wit,  on 
the  18th  day  of  March,  1875,  an  execution  was  issued  on 
said  judgment  against  all  of  said  persons  and  was  delivered 
to  the  sheriflP  of  said  county ;  that  while  said  writ  remained 
in  the  hands  of  said  sheriff,  and  before  the  time  for  stay  of  ex- 
ecution had  expired,  the  Vincennes  National  Bank  entered  into 
an  agreement  with  Jacob  W.  Hargrove  and  Caleb  Trippet, 
that,  if  each  would  procure  replevin  bail  to  stay  one-half  of 
the  judgment,  the  bank  would  not  cause  an  execution  to 
issue  thereon  for  one  year ;  that,  in  pursuance  of  said  agree- 
ment, said  Hargrove  procured  the  appellees  (plaintiffs  below]^ 
to  sign  an  instrument  upon  the  back  of  said  execution,  in  the 
following  words : 
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"  We  acknowledge  ourselves  replevin  bail  for  the  payment 
of  Jacob  W.  Hargrove's  ooe-half  of  the  judgment  upon 
which  the  within  execution  has  issued^  together  with  the  in- 
terest and  costs  accrued  and  to  accrue  thereon^  at  or  before  the 
expiration  of  the  time  allowed  by  law  for  the  stay  of  execu- 
tion on  such  judgment.    July  31st,  1875. 

"  William  L.  Hargrove, 
"  William  M.  Cockrum, 
"  j.  h.  mcconnell, 
"  Edward  Rickard, 
"  J.  C.  Blythe." 
And  in  like  manner  said  Trippet  procured  Jefferson  Tur- 
pin  and  John  Sloan  to  sign  upon  the  back  of  said  execution 
a  similar  writing  for  Trippet's  half  of  said  judgment;  that 
afterward,  to  wit,  on  the  18th  day  of  July,  1879,  said  bank 
caused  another  execution  to  issue  upon  said  judgment  against 
Jacob  W.  Hargrove,  Caleb  Trippet  and    Samuel  Sterne  as 
principals,  and  William  L.  Hargrove,  William   Cockrum, 
James  McConnell,  Edward  Rickard,  John  C.Blythe,  Jefferson 
Turpin  and  John  Sloan  as  replevin  bail ;  that  at  the  time 
William  L.  Hargrove  was  the  sheriff  of  said  county,  and  for 
that  reason  said  execution  was  delivered  to  David  Wilhite, 
coroner  of  said  county,  who  is  threatening  to  levy  the  same 
upon  the  property  of  the  plaintiffs,  and  will  do  so  unless  en- 
joined by  the  order  of  the  court ;  that  said  written  instru- 
ments were  invalid  as  recognizances  of  replevin  bail,  and  did 
not  authorize  the  collection  of  the  judgment  from  any  of  the 
persons  who  signed  them. 

Many  other  facts  were  averred  to  show  that  the  plaintiffs,  if 
bound  by  the  written  instrument  signed  by  them,  were  released 
by  the  extension  of  time  granted  by  the  bank  to  Jacob  W. 
Hargrove  and  Caleb  Trippet ;  but,  as  a  statement  of  these 
Acts  is  unnecessary  to  a  decision  of  the  case,  we  will  not  set 
them  out.  Prayer  that  the  appellants  be  perpetually  enjoined 
from  collecting  said  judgment,  or  any  part  of  it,  from  the  plain- 
tiffs.    A  cross  complaint  alleging  the  same  &cts  substantially, 
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and  demanding  the  same  relief,  was  filed  by  Jefferson  Turpin 
and  John  Sloan.  Demurrers,  for  the  want  of  facts,  by  the 
V^incennes  National  Bank,  were  overruled  to  these  com- 
plaints, and  these  rulings  were  reserved.  Issuer  were  formed^ 
a  trial  had,  and  final  judgment  rendered  for  the  appellees. 

The  appellants,  by  the  proper  assignments  of  error,  insist 
that  neither  complaint  states  &cts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial.  The  sufficiency  of  these  complaints  de- 
pends upon  the  validity  of  the  written  instruments  mentioned 
in  them  as  recognizances  of  replevin  bail.  If  invalid,  the 
appellees  were  not  bound  by  them,  and  the  complaints  wen* 
good.  It  was  held  in  the  case  of  Sterne  v.  McKinney^  7& 
Ind.  578,  that  such  instruments  are  invalid  as  recognizances 
of  replevin  bail,  and  that  case  is  decisive  of  this  question. 
Several  other  questions,  based  upon  the  assumed  validity  of 
these  instruments,  have  been  discussed,  but,  as  they  were  in- 
valid, the  questions  do  not  arise.  As  these  instruments  did 
not  bind  the  appellees,  the  motion  for  a  new  trial  was  prop- 
erly overruled. 

There  is  no  error  in  the  record,  and  the  judgment  should  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  appellants'  costs. 


No.  8233. 

Cressler,  Adm'r,  v.  Williams. 

Landlord  and  Tenant. — Payment  cf  Rent. — Pngumplicn. — Wiiere  one 
claims  to  be  the  lessor,  and  the  tenant  in  possession  acquiesces  in  tbe 
claim  and  pavs  rent,  the  presumption  is  that  the  relation  of  landlord 
and  tenant  exists,  and  this  presumption  will  prevail  unless  OTeix»me  hy 
countervailing  evidence. 
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Same. — l\iU, — Proof  of  Entry . — Where  the  relation  of  landlord  and  ten- 
ant exists,  the  landlord  is  not  required  to  prove  his  title,  but  need  only 
show  that  the  defendant  entered  into  possession  as  tenant. 

Practice. — Evidence. — Objedion. — Bill  of  Exeeptums. — Objections  to  evi- 
dence must  be  specifically  pointed  out  in  the  trial  court  and  exhibited 
in  a  bill  of  exceptions  on  appeal. 

Same. — CumukUive  Evidence. — Harmku  Error. — Where  a  fact  is  fully  estab- 
lished by  uncontradicted  evidence,  some  of  which  may  not  be  compe- 
tent, the  error  in  admitting  the  incompetent  evidence  is  harmless.  If 
there  were  any  conflict  in  the  evidence,  it  would  probably  be  otherwise. 

From  the  Allen  Superior  Court. 

R,  SiraUoTiy  for  appellant. 
8.  R.  Alden,  for  appellee. 

Elliott,  C.  J. — Appellant's  intestate  entered  into  the  pos- 
session of  real  estate  by  permission  of  the  executor  and  heirs 
of  Allen  Hamilton,  deceased.  The  possession  was  taken  be- 
fore any  definite  term  was  agreed  upon,  and,  although  the 
parties  afterwards  attempted  to  unite  in  the  execution  of  a 
lease  for  a  certain  period,  Murray  continued  in  possession  with- 
out any  agreement  as  to  the  duration  of  the  tenancy.  As  no 
time  was  fixed,  and  as  the  premises  were  occupied  under  and 
by  the  consent  of  the  owner,  the  tenancy  must  be  deemed  one 
from  year  to  year. 

It  appears  from  the  evidence,  that  appellee  was  one  of  the 
children  of  Allen  Hamilton ;  that  after  his  death  all  the  other 
heirs  united  in  conveying  to  the  appellee  the  land  in  dispute. 
This  was  sufficient  to  show  a  right  in  her  as  the  landlord  of 
appellants'  intestate.  The  intestate  had  entered  as  the  tenant 
of  the  appellee's  grantors,  and  he  could  not  deny  their  title. 
When  the  appellee  had  shown  that  she  had  succeeded  to  the 
title  of  the  original  landlords,  she  was  not  bound  to  show  that 
the  title  was  a  valid  one.  '  Where  the  relation  of  landlord  and 
tenant  exists,  the  former  is  not  required  to  show  that  his  title 
is  good  against  all  the  world,  nor,  indeed,  to  prove  title  at  all. 
The  only  thing  he  need  do  is  to  show  that  the  defendant  en- 
tered into  possession  as  tenant.  The  cases  cited  by  appellant 
have  not  the  remotest  application  to  the  present  case. 
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It  was  satisfactorily  shown  that^  after  the  appellee  had  ac- 
quired title^  the  appellant's  intestate  acknowledged  her  rights 
as  lessor  by  words  and  by  acts.  For  two  or  three  years  he 
paid  rent  to  her  as  his  landlord  at  the  rate  fixed  at  the  time  he 
entered.  This  was  of  itself  sufficient  to  establish  the  relation 
of  landlord  and  tenant.  Where  one  claims  to  be  the  le^or, 
and  the  person  in  possession  acquiesces  in  the  claim^  and  pays 
rent^  the  presumption  is  that  the  relation  of  landlord  and  ten- 
ant exists,  and  this  presumption  will  prevail,  unless  overcome 
by  countervailing  evidence.  Taylor's  Landlord  and  Tenant, 
section  22,  n. 

Appellee  read  in  evidence  the  return  of  the  constable  en- 
dorsed upon  the  back  of  the  notice  to  quit.  We  are  not  re- 
quired to  decide  whether  a  constable's  return  of  service  of 
notice  to  quit  is  or  is  not  competent,  for  the  reason  that  the 
question  is  not  properly  saved.  It  is  well  settled  that  the  ob- 
jections to  evidence  must  be  specifically  pointed  out  in  the 
trial  court,  and  exhibited  in  the  bill  of  exceptions  on  appeal. 
The  City  of  Delphi  v.  Lowery,  74  Ind.  520.  The  grounds  of 
objection  were  not  stated  to  the  trial  court,  and  consequently 
no  question  is  presented. 

The  court  permitted  the  appellee  to  read  in  evidence,  over 
Murray's  objection,  the  affidavit  of  the  constable  by  whom  the 
notice  to  quit  was  served.  Appellee's  counsel  defends  this 
ruling  upon  the  ground  that  the  statute  expressly  provides 
that  service  of  such  a  notice  may  be  proved  by  the  affidavit 
of  the  person  by  whom  it  was  made.  This  position  is  based 
upon  section  292  of  the  code  of  1852,  which  now  constitutes 
section  481  of  the  last  revision.  There  is  also  another  pro- 
vision which  yields  this  position  some  support.  This  provi- 
sion is  quoted  and  applied  in  JIfcCby  v.  Loekwood,  71  Ind.  319, 
It  may  well  be  doubted  whether  any  of  these  statutory  provi- 
sions can  be  held  to  authorize  proof  of  the  service  of  a  notice 
not  required  by  the  court,  and  not  necessary  in  pending  ju- 
dicial proceedings,  and  only  necessary  in  mere  private  business 
affairs,  by  affidavit.     Notice  may  often  be  a  material  matter, 
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upon  which  it  may  be  of  great  importance  that  the  right  of 
cross-examination  should  be  available;  but  we  do  not  find  it 
necessary  to  decide  this  question. 

It  was  proved  by  the  admissions  of  the  appellant's  intestate^ 
and  by  the  testimony  .of  the  constable^  whose  affidavit  was 
read,  that  the  notice  to  quit  was  duly  served.  There  was  not 
a  syllable  of  evidence  offered  in  contradiction.  It  is  evident, 
therefore,  that  the  admission  of  the  affidavit  could  not  have 
harmed  the  appellant.  Where  a  fact  is  fully  established  by 
uncontradicted  evidence,  and  there  is  some  evidence  admitted 
which  is  not  competent,  the  error  is  a  harmless  one.  If  there 
was  any  conflict  in  the  evidence,  it  would  probably  be  other- 
wise. If  it  were  conceded  that  the  constable's  affidavit  was 
incompetent,  we  could  not  reverse,  for  it  is  clear  that  its  ad- 
mission did  the  appellant  no  injury. 

Judgment  affirmed. 


No.  8083. 

Lawler  et  al.  v.  Couch.  J 

Judgment. — De/aulL—Applieation  to  Set  Aside.— Dejnurrer. — Practice. — If  a 
demurrer  for  want  of  facts  to  an  application  under  section  396,  R.  S. 
1881,  to  be  relieved  from  a  judgment  by  default,  be  overruled,  the  de- 
fendant is  entitled  to  controvert  the  truth  of  the  alleged  excuse  for  suf- 
fering the  default  The  demurrer  in  such  case  admits  the  truth  of  the 
complaint  or  motion  only  for  the  purpose  of  testing  its  legal  sufficiency. 

SAME.-7-JEVror  in  Record. — Default  Cher  Answers  on  File. — It  is  not  cause 
for  relief  under  said  section,  that  there  were  answers  on  file  of  the  party 
defaulted.  Error  of  the  court  is  not  mistake,  inadvertence,  surprise 
or  neglect  of  the  party,  for  which  relief  may  be  had  thereunder. 

From  the  Boone  Circuit  Court. 

C.  CI  Gaining  for  appellants. 
C.  S.  Wesner,  for  appellee. 
Vol.  80.— 24 
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Woods,  J. — ^The  appellants  brought  their  complaint  in  the 
circuit  court  to  be  relieved,  under  the  99th  section  of  the  code 
(1852),  from  a  judgment  taken  again.stthem  byde&ult.  The 
court  overruled  the  appellee's  demurrer  to  the  complaint, 
whereupon  the  appellants  moved  for  judgment  in  their  iavor, 
and  objected  to  the  setting  of  the  case  do^vn  for  a  hearing  upon 
any  other  evidence  than  the  complaint  and  affidavits  filed 
therewith.  The  court  overruled  these  objections,  and,  upon 
a  hearing,  found  for  the  defendant.  The  appellants  then 
moved  in  arrest  of  judgment ;  the  court  overruled  the  motion 
and  gave  judgment  for  the  ap}>ellee. 

The  appellants  contend  that  the  action  and  the  rulings  of 
the  court,  in  the  particulars  mentioned,  were  wrong,  because, 
as  is  claimed,  upon  the  overruling  of  the  demurrer,  judgment 
should  have  been  given  for  the  plaintifl^.  Such,  however,  is 
not  the  practice.  The  demurrer  in  such  case,  as  in  the  ordi- 
nary civil  action,  admits  the  truth  of  the  complaint  or  motion, 
for  the  purpose  of  demurrer  only,  and,  if  the  same  is  over- 
ruled, the  defendant  may  be  heard,  upon  affidavits  or  oral 
evidence,  to  controvert  the  alleged  excuse  for  suffering  the 
default  to  go.  Ratliffw.  Baldivin,  29  Ind.  16;  Buck  v.  Ha- 
vens, 40  Ind.  221;  Lake  v.  Jones,  49  Ind.  297;  Nard  v. 
Marty,  56  Ind.  '531;  Bristor  v.  Galvin,  62  Ind.  352;  Slagley. 
Bodmer,  75  Ind.  330 ;  Newcome  v.  Wiggins,  78  Ind.  306. 

The  further  point  is  suggested  in  the  brief,  that  the  judg- 
ment by  default  was  taken  over  answers  on  file,  and  was, 
therefore,  erroneously  entered.  The  record,  however,  does 
not  present  the  question.  The  fact  is  not  stated  in  the  com- 
plaint as  a  ground  for  setting  aside  the  default,  and  is  apparent, 
if  at  all,  only  by  reason  of  the  exhibits  filed  with  the  complaint;. 

Besides,  the  fact  of  the  default  being  taken  when  there  was 
an  answer  on  file,  if  wrong,  was  an  error  of  the  court,  and 
not  the  mistake,  inadvertence  or  neglect  of  the  party,  for  which 
relief  could  be  granted  under  the  99th  section.  Nelstmv, 
Johnson,  18  Ind.  329;  Burton  v.  Harris.  76  Ind.  429. 

Judgment  affirmed,  with  costs. 


NOVEMBER  TERM,  1881.  371 

Trippe  V.  Carr  fi  oL 
No.  8174. 

Trippe  v.  Carr  et  al. 

Practice. —  WUneaa. — FoLHies, — Default, — Where  the  plaintiff  in  an  action 
has  had  some  of  the  defendants  duly  summoned  as  witnesses  for  him, 
and  they  failed,  without  excuse,  to  appear  and  testify,  the  plaintiff  is 
entitled  to  have  the  answers  of  Huch  defendants  struck  out  and  judgment 
rendered  against  them  as  by  default,  under  section  513,  B.  S.  1881. 

From  the  Laporte  Circuit  Court. 

8.  i.  TrippCy  for  appellant. 

M.  H.  Wdr  and  W.  B.  Biddle,  for  appellees. 

BiCKNELL^  C.  C. — The  appellaat  had  a  judgment  against 
the  Kankakee  Valley  Draining  Company ;  he  brought  this 
suit  against  the  appellees,  as  members  of  that  company,  to 
recover  the  amount  of  his  judgment,  claiming  that  they  were 
individually  bound  to  pay  it.  There  were  two  paragraphs  in 
the  complaint ;  the  second  was  withdrawn.  The  issues  aris- 
ing upon  the  complaint,  answer  and  reply,  were  tried  by  the 
court,  who  found  for  the  defendants. 

During  the  trial  the  plaintiff  moved  the  court  to  strike  out 
the  answers  of  the  defendants  Henry  H.  Walker  and  Patrick 
Huncheon,  because  they  had  been  duly  served  with  a  subpoena 
requiring  them  to  appear  and  testify  as  witnesses  for  the  plain- 
tiff, and  had  failed  to  appear.  The  court  overruled  the  mo- 
tion and  the  plaintiff  excepted.  The  plaintiff  moved  for  a 
new  trial,  and  filed  the  following  reasons  therefor : 

1st.  The  finding  of  the  court  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law. 

2d.  Error  of  law  at  the  trial,  excepted  to  at  the  time,  to 
wit,  in  striking  out  the  second  paragraph  of  the  plaintiff ^s 
reply,  and  in  refusing  to  give  judgment  against  Henry  H. 
Walker  and  Patrick  Huncheon, and  to  strike  out  their  answer, 
on  account  of  the  failure  of  said  defendants  to  appear  in  obedi- 
ence to  the  subpoena  served  on  each  of  them,  to  appear  as 
witnesses  in  behalf  of  said  plaintiff. 

This  motion  was  overruled  by  the  court,  and  the  plaintiff 
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excepted.  Judgment  was  rendered  upon  the  findings  and  the 
plaintiff  appealed.     Errors  are  assigned  as  follows : 

1st.  The  court  erred  in  overruling  the  motion  to  strike  out 
the  answers  of  Henry  H.  Walker  and  Patrick  Huncheon  and 
renderjadgment  against  them. 

2d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  first  of  these  assignments  embraces  a  matter  which  can 
not  be  properly  assigned  as  error.  It  belongs  to  the  motion 
for  a  new  trial,  and  was  properly  stated  among  the  reasons 
therefor.  As  to  striking  out  the  second  paragraph  of  the 
plaintiff's  reply,  no  question  is  presented  here,  because  that 
reply  is  not  in  the  record.  The  motion  for  a  new  trial  ought 
to  have  been  granted  for  the  failure  of  the  court  to  strike  out 
the  answers  of  Walker  and  Huncheon.  The  plaintiff  stated 
to  the  court  that  he  expected  to  prove  by  each  of  these  wit- 
nesses, who  had  been  summoned  and  failed  to  appear, ''  addi* 
tional  transactions  of  business  by  the  defendants,  to  those 
named  by  the  witnesses  McCollum  and  Tucker  in  their  testi- 
mony, similar  in  character  to  that  testified  to  by  McCollum 
and  Tucker.''  It  is  claimed  that  this  would  have  been  merely 
cumulative  testimony,  and  that,  in  view  of  the  other  evidence, 
it  could  not  have  changed  the  result ;  and  that  the  plaintiff, 
therefore,  was  not  injured  by  the  refusal.  But  section  295 
of  the  code  provides  that  "A  party  to  an  action  may  be  ex- 
amined as  a  witness  at  the  instance  of  the  adverse  party,  *  * 
and  for  that  purpose  may  be  compelled,  in  the  same  manner, 
and  subject  to  the  same  rules  of  examination  as  any  other 
witness,  to  testify,"  etc.  Section  299  of  the  code  provides 
that  "Any  party  refusing  to  attend  and  testify  as  above  pro- 
vided, may  be  punished  as  for  a  contempt,  and  his  complaint^ 
answer,  or  reply,  may  be  stricken  out." 

In  BeUon  v.  Smithy  45  Ind.  291,  it  was  held  that  the  court 
was  authorized  by  the  foregoing  sections  to  render  a  judg* 
ment  by  confession  against  a  party  to  a  suit,  who,  when  duly 
summoned  as  a  witness  by  an  adverse  party,  failed  to  appear. 
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In  Smith  v.  Rosenham,  19  Ind.  256,  where  an  attachment 
was  demanded  against  a  party  to  a  suit,  who,  when  summoned 
as  a  witness  for  the  adverse  party,  failed  to  appear,  and  the 
attachment  was  refused  by  the  court,  a  new  trial  was  granted 
on  account  of  that  refusal. 

The  plaintiff  in  this  case,  having  had  two  of  the  defendants 
duly  summoned  as  witnesses  for  him,  and  they  having  &iled 
to  appear,  he  had  a  right  to  have  their  answers  stricken  out 
and  judgments  rendered  against  them  for  want  of  answers. 

It  can  not  be  said  that  the  refusal  to  give  him  such  judg- 
ments was  a  harmless  error;  it  deprived  him  of  two  judg- 
ments to  which  he  was  entitled. 

For  this  error  the  judgment  of  the  court  below  ought  to 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellees, and  this  cause  is  remanded  for  a  new  trial. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  G.  C. — In  the  petition  for  a  rehearing,  the 
counsel  for  the  appellee  say :  "  The  effect  of  this  decision,  we 
believe,  will  be  to  entitle  the  appellant  to  judgment  against  the 
appellees  Walker  and  Huncheon  in  the  court  below,  upon  the 
renewal  of  the  motion,  without  any  opportunity  to  them  of 
appearing  in  obedience  to  the  subpoena,  or  of  showing  any 
excuse,  or  reason  for  not  appearing  on  the  former  trial.^^  Such 
is  not  the  effect  of  said  decision.  Walker  and  Huncheon  ought 
to  have  obeyed  a  subpoena  duly  served ;  if  they  had  any  excuse 
or  reason  for  not  obeying  it,  the  same  ought  to  have  been 
shown  in  answer  to  the  motion  to  strike  out  their  answers. 

The  cause  has  been  remanded  for  a  new  trial  without  in- 
structions to  the  court  below  to  strike  out  the  answers  and 
render  judgment  for  the  appellant. 

If  Walker  and  Huncheon  shall  refuse  to  appear  and  testify, 
in  obedience  to. a  subpoena  hereafter  duly  served,  then  their 
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answers  may  be  stricken  out  upon  a  proper  motion  therefor, 
unless  some  valid  excuse  be  shown  for  such  refusal. 
The  petition  for  a  rehearing  ought  to  be  overruled* 
Per  Curiam. — ^The  petition  for  a  rehearing  is  overruled. 


Na8024. 

Board  of  Commissioners  of  Madison  County  t?.  Baker. 

CoHsrrruTiONAJL  Law. — Soldien^  Bounties, — Section  3,  Acts  1867,  p.  26 
(being  of  an  act  entitled  "An  act  to  legalize  and  make  valid,  certain 
county  bonds,  and  to  provide  for  the  payment  of  the  same"),  which  re- 
quires counties  to  give  bounties  to  certain  soldiers,  is  unconstitutional, 
because  the  subject  of  it  is  not  within  the  title  of  the  act,  nor  connected 
with  the  subject  expressed,  as  required.     (B.  S.  1881,  section  115.) 

From  the  Madison  Circuit  Court. 

M.  8.  Robinson,  J,  W.  Lovett,  R.  Lake  and  /.  A.  Harrucmy 
for  appellant. 

W.  R.  Pierse  and  C,  B,  Gerard,  for  appellee. 

WoRDEN,  J. — Action  by  the  appellee  against  the  appellant 
to  recover  bounties.  The  questions  presented  arise  on  the 
special  finding  of  the  facts  by  the  court^  and  the  conclusions 
of  law  thereon.  The  following  are  the  facts  found  necessary 
to  be  stated  in  order  to  an  understanding  of  the  questions  in- 
volved : 

"The  plaintiff^  John  Baker,  on  the  10th  day  of  August, 
1862,  enlisted  in  Madison  county,  Ind.,  and  on  that  day  vol- 
unteered as  a  soldier  in  the  war  of  the  Rebellion,  in  the  ser- 
vice of  the  United  States,  for  three  years,  or  during  the  war, 
as  a  private  in  Company  K,  8th  Regiment  Indiana  Volunteer 
Infantry,  and  was  on  said  day  duly  mustered  into  the  service 
as  such  soldier  for  said  term,  at  Indianapolis,  Indiana,  by  OoL 
Carrington.    And  that  on  the  7th  day  of  February,  1864,  said 
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John  Baker  veteranized^  and  again  volunteered  in  said  service 
and  war  as  a  soldier^  and  was  on  said  last  named  day  duly  mus- 
tered into  said  service  as  a  private  soldier  for  three  years,  or 
during  the  war,  of  said  Company  K,  8th  Indiana  Volunteer 
In&ntry,  and  was  then  and  there  duly  credited  to  Madison 
county,  Indiana,  for  local  bounty,  and  continued  in  said  ser- 
vice as  such  soldier  until  the  close  of  the  war,  and  was  then 
honorably  discharged  at  the  close  of  the  war,  having  remained 
in  said  service  as  such  soldier,  continuously  from  said  first  en- 
listment, on  said  10th  day  of  August,  1862,  till  said  close  of 
the  war,  and  during  all  said  time,  and  ever  since,  has  been, 
and  now  is,  a  resident  of  Madison  county,  Indiana,  and  hat) 
never  received  from  Madison  county,  or  any  other  county,  any 
local  bounty  whatever.  And  on  the  26th  day  of  November, 
1863,  said  defendant,at  a  special  session  thereof,  at  Anderson, 
entered  of  record  an  order,  in  the  words  and  figures  following, 
to  wit :  *  *  *  Afler  an  examination  of  petitions  from  the  sev- 
eral townships,  the  commissioners  proceeded  to  make  the  fol- 
lowing appropriations  to  volunteers,  under  the  present  call  of 
the  President  of  the  United  States  for  three  hundred  thousand 
men :  Fifty  dollars  to  each  volunteer,  when  he  furnishes  to 
the  auditor  of  the  county  the  certificate  of  the  mustering  officer, 
stating  that  he  has  been  mustered  into  the  service  of  the  United 
States,  and  fifty  dollars  at  the  expiration  of  his  term  of  ser- 
vice, said  volunteer  to  be  credited  to  Madison  county.'  *  * 
That  on  the  11th  day  of  January,  1865,  the  defendant  made 
and  entered  on  its  record  an  order  in  the  words  and  figures 
following,  to  wit :  *  *  <  Ordered,  by  the  board  of  county 
commissioners,  that  a  bounty  of  four  (4)  hundred  dollars  be 
paid  to  each  volunteer  or  drafted  man  in  order  to  fill  the 
quota  of  Madison  county,  under  the  present  call  of  the  Pres- 
ident of  the  United  States  for  300,000  men.  And  in  order 
to  raise  the  necessary  funds  or  money  for  that  purpose,  the 
auditor  is  hereby  authorized  and  empowered  to  issue  bonds, 
payable  by  the  county  treasurer,  in  suras  of  not  less  than 
twenty-five  dollars  each,  redeemable  by  the  county  at  any 
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time  within  two  years  from  this  date,  bearing  six  per  cent, 
interest  per  annum.  And  the  amount  of  bonds  so  issued  shall 
not  exceed  one  hundred  and  twenty-five  thousand  dollars^ 
and  no  more  of  that  sum  shall  be  issued  than  will  fill  the  said 
quota  of  the  county,  and  that  said  bonds  be  placed  in  the  hands 
of  the  treasurer  of  the  county,  who  is  hereby  authorized  to 
negotiate  said  bonds  or  [at  ?]  any  sum  not  exceeding  10  per 
cent,  discount,  and  that  said  bonds  may  be  converted  by  the 
holder  into  county  orders  at  his  pleasure.  And  the  auditor 
is  authorized  to  issue  county  orders  upon  the  presentation  of 
such  bonds,  and  thereby  redeem  the  same,  which  bond  shall 
be  endorsed  by  the  county  treasurer  as  redeemed  at  the  time 
said  order  may  be  issued.  It  is  further  ordered  that  such 
bounty  shall  be  paid  only  to  such  person  or  persons  present- 
ing the  proper  certificate  of  the  duly  authorized  mustering-in 
officer  of  the  United  States,  that  such  person  has  been  duly 
accepted  and  duly  qiustered  into  the  service  of  the  United 
States ;  and  that  each  township  siiall  have,  under  this  order, 
the  benefits  of  its  quota  of  volunteers  or  drafted  men.'** 

The  finding  proceeds  to  show  that  on  February  16th,  1865, 
the  board  made  an  order  that  the  auditor  furnish  the  treasurer 
with  bonds  to  the  amount  of  $75,000  in  addition  to  those 
above  provided  for,  $50,000  of  which  was  to  be  in  sums  of 
$100  each,  and  $25,000  in  sums  of  $50  each. 

The  finding  proceeds : "  That  the  auditor.of  Madison  county^ 
pursuant  to  said  orders  of  said  commissioners,  on  the  3d  day 
of  April,  1865,  issued  a  series  of  bonds  of  that  date  of  the 
denomination  of  one  hundred  dollars  each,  a  portion  of  which 
were  sold  and  used,  and  another  portion  of  which  were  can- 
celled and  destroyed  by  said  board  of  commissioners  before 
being  put  into  circulation ;  that  before  this  suit  was  instituted 
plaintiiT  demanded  of  the  defendant  one  hundred  dollars  for 
his  local  bounty  due  from  said  county,  as  he  claimed,  [and] 
was  refused  by  said  defendant." 

The  court  stated  its  conclusions  of  law  upon  the  facts  founds 
as  follows : 
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"  I  find  that  said  plaintiff  was,  at  the  date  of  his  last  enlist- 
ment, to  wit,  on  the  7th  day  of  February,  1864,  entitled  to  fifty 
dollars  in  bounty  from  the  eounty  of  Madison,  Indiana,  at 
the  time  of  his  enlistment,  and  fifty  dollars  in  addition  at  the 
expiration  of  his  term  of  service  under  said  last  enlistment, 
under  the  said  order  of  the  commissioners,  dated  November 
26th,  1863 ;  and  I  further  find,  that  under  the  act  of  the  Legis- 
lature of  the  State  of  Indiana,  approved  March  11th,  1867, 
which  reads  as  follows :  Sec.  3."  (Here  the  third  section  of 
the  act  mentioned  is  set  out,  which  will  be  noticed  hereafter 
in  this  opinion) ;  "that  he  is  entitled  to  one  hundred  [dollars] 
in  bounty  from  the  county  of  Madison,  Indiana,  and  that  the 
plaintiff  is  entitled  to  recover  of  the  defendant  in  this  case  the 
sum  of  two  hundred  dollars." 

Exception,  and  judgment  according  to  the  conclusions  of 

law. 

It  is  not  contended,  as  we  understand  the  brief  of  counsel 
for  the  appellant,  that  the  plaintiff  was  not  entitled  to  the  two 
sums  of  fifty  dollars  each,  under  the  order  of  the  board  of  the 
date  of  November  26th,  1863 ;  but  it  is  insisted  that  the  con- 
clusion of  the  court  was  radically  wrong  in  respect  to  the  sum 
of  one  hundred  dollars  to  which  the  plaintiff  was  supposed  to 
be  entitled  under  the  provisions  of  the  third  section  of  the 
act  of  March  11th,  1867.     Acts  1867,  p.  26. 

It  is  claimed  that  the  portion  of  the  section  of  the  statute 
referred  to,  providing  for  a  bounty,  is  unconstitutional  and 
void,  and  we  are  of  that  opinion. 

The  title  of  the  act  is  as  follows :  "  An  act  to  legalize  and 
make  valid,  certain  county  bonds,  and  to  provide  for  the  pay- 
ment of  the  same." 

The  first  section  of  the  act  legalizes  certain  bonds  which 
had  been  theretofore  issued  for  the  purpose  of  paying  boun- 
ties to  soldiers.  The  second  section  provides  for  the  assess- 
ment and  collection  of  taxes  for  the  payment  of  such  bonds. 

The  third  section  is  as  follows:  "All  soldiers  who  en- 
tered the  service  of  the  United  States  under  the  call  of  the 
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President  for  or  during  the  year  1862  or  1863  for  three  years, 
or  during  the  war,  and  are  now  residents  of  the  county  giving 
the  bounty  and  who  have  received  no  bounty  from  any  such 
county  when  such  soldier  has  remained  in  said  service  until 
the  expiration  of  the  war,  or  during  his  term  of  enlistment, 
and  have  been  honorably  discharged  from  such  service,  shall 
be  entitled  to  one  hundred  dollars  in  bounty  from  such  county, 
and  a  tax  shall  be  levied  and  collected  for  the  payment  of 
such  bounties  as  above  provided  for :  Provided,  nothing  in 
this  act  shall  be  so  construed  as  to  affect  any  other  count}' 
than  such  counties  as  may  have  issued  the  bonds  descriBed  in 
the  first  section  of  this  act/' 

This  section  undertakes  to  require  the  counties  to  which 
the  law  is  applicable,  to  pay  certain  soldiers  a  bounty  of  one 
hundred  dollars,  whether  the  counties  had  offered  or  were 
willing  to  pay  such  bounties,  or  otherwise. 

A  law  may  be  upheld  which  legalizes  the  action  of  the  board 
of  commissioners  in  offering  bounties  to  soldiers ;  but  a  law 
which  undertakes  to  coerce  a  county  to  the  payment  of  boun- 
ties which  it  has  not  offered,  is  of  a  much  more  questionable 
character.  But,  aside  from  this  consideration,  the  provision 
of  the  section,  requiring  the  bounty  of  one  hundred  dollars  to 
be  paid  by  the  counties  to  which  the  law  is  made  applicable, 
involves  matter  not  expressed  in  the  title  of  the  act,  nor  prop- 
erly connected  with  the  subject  expressed  in  the  title.  The 
legalization  and  payment  of  the  bonds,  and  the  payment  of 
bounties  other  than  those  for  which  the  bonds  were  issued, 
are  entirely  different  things,  and  have  no  connection  with  each 
other.  The  provision  is  rendered  void  by  sec.  19  of  art,  4  of 
the  constitution,  providing  that  "  Every  act  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith  ;  which 
subject  shall  be  expressed  in  the  title.  But  if  any  subject  shall 
be  embraced  in  an  act  which  shall  not  be  expi'essed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed  in  the  title." 

The  court  below  was  in  error  in  holding  that  the  plaintiff 
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was  entitled  to  anything  under  the  provisions  of  the  act  of 
March  11th,  1867. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  with  instructions  to  the  court  below  to  render  the 
proper  judgment  on  the  special  finding  in  accordance  with 
this  opinion. 

NoTE.-^ Woods,  J.,  did  not  participate  in  this  decision. 


No.  8104. 
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Ck)icpi<AiNT. — A  complaint  need  not  anticipate  and  negative  defences. 

Watebcoubse. — Obstructing  Flow  of  Water, — Negligence, — A  complaint  for 
obstructing  the  flow  of  water  from  a  mill,  etc.,  is  not  a  suit  for  negligence, 
and  the  doctrine  of  contributory  negligence  has  no  application  to  it. 

Same. — MiU'Dam.  —  License, — Revocation, — Pleading, — Reply. — When,  to  a 
complaint  for  causing  backwater  to  the  plaintiff's  mill  bj  erecting  a  dam 
on  the  stream  below,  the  defendant  pleaded  a  license  and  the  expendi- 
ture of  money  on  the  faith  thereof,  a  reply  by  plaintifi*  of  a  revocation 
of  the  license  before  the  expenditure  was  made  is  sufficient. 

Same. — MiU-Oumers, — Obstructing  Flow  of  Waier, — Where  a  party,  owning 
two  mills  and  sites  on  the  same  stream,  the  dam  of  the  lower  one  inju- 
riously obstructing  the  flow  of  water  from  the  one  above,  conveys  the 
one  above  absolutely  and  without  limitations,  it  is  doubtful  whether  he 
retains  the  right  to  continue  the  existing  obstruction — and  it  is  certain 
that  he  can  not  increase  it. 

Same. —  Witness, — Experts, — Backwater, — A  witness,  not  an  expert,  may 
testify,  if  he  knows  the  fact,  that  backwater  made  by  the  defendant 
diminishes  the  pbwer  of  the  plaintifi*'s  water  wheel. 

Conveyance. — Conditions  and  Limitations, — A  party  is  bound  by  the  con- 
ditions and  limitations  in  the  conveyance  under  which  he  claims  title, 
and  such  limitations  enure  to  parties  other  than  the  grantor,  for  whose 
benefft  tliey  were  made.  • 

Instructions. — Instructions  which  are  substantially  embodied  in  such  as 
are  given  may  be  refused. 

Same. — Practice. — Where  there  is  no  evidence  to  support  a  defence,  the 
«ourt  may  instruct  the  jury  to  disregard  it. 
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Iktebbooatories  to  Jury. — Anawen. — It  is  not  error  to  instruct  the  jnir 
concerning  interrogatories  sent  to  them,  that  if  they  con  Id  not  make  def* 
inite  answers  to  any,  because  the  evidence  did  not  furnish  the  informa* 
tion,  they  could  answer  to  that  eflect,  and  in  any  event  no  question  can 
be  made  thereon  when  the  jury  do  answer  definitely. 

Same. —  Verdict. — I^netice, — It  is  only  where  the  answers  by  the  jury  to  in- 
terrogatories might  control  the  general  verdict,  that  the  court  need  re 
quire  them  to  be  answered,  or  take  any  notice  of  them  whatever. 

Same. —  Venire  de  Novo. — A  motion  for  a  ventre  de  novo  raises  no  question 
concerning  the  sufficiency  of  the  answers  of  the  jury  to  interrogatories. 

From  the  Delaware  Circuit  Court. 

C.  E.  Shipley,  W.  March,  J.  K  Templery  R.  8.  Gregory,  W. 
Brothcf^ton,  T.  A.  Hendricks,  A.  W.  Hendricks,  CI  Baker  and 
0,  B.  Hord,  for  appellants. 

J.  8.  Buckles  and  /.  W.  Ryan,  for  appellees. 

Franklin,  C. — Appellees,  as  owners  of  a  mill  and  &ctoiy, 
sued  appellants,  as  owners  of  another  mill,  for  damages,  on 
account  of  backing  water  upon  their  machinery.  Both  mills 
were  situate  on  Buck  Creek,  about  two-thirds  of  a  mile  apart, 
near  Yorktown,  in  Delaware  county,  Indiana;  appellees  own- 
ing the  upper  mill  and  factory,  and  appellants  the  lower  mill. 

Separate  demurrers  were  filed  and  overruled  to  the  com- 
plaint. Answer  in  seven  paragraphs  filed ;  demurrers  over- 
ruled to  2d,  3d,  4th  and  5th.  Reply  filed  in  four  paragraphs; 
demurrers  overruled  to  the  2d,  3d  and  4th.  Trial  by  jury  ; 
answers  to  interrogatories,  and  a  general  verdict  for  appellees. 

Various  motions,  and  finally  a  motion  for  a  new  trial,  were 
overruled,  and  judgment  rendered  for  appellees  for  $2,500. 

Proper  exceptions  were  reserved  to  all  the  foregoing  rul- 
ings, and  the  cause  was  appealed  to  this  court. 

Appellants  have  assigned  in  this  court  fourteen  specifica- 
tions as  error,  which  will  be  not^d  as  they  are  considered. 

The  facts  in  the  case  are  as  follows :  The  upper  mill  and 
factory  was  erected  about  fifteen  years  before  the  lower  mill ; 
that  at  and  prior  to  the  5th  day  of  June,  1854,  Oliver  H. 
Smith  owned  all  the  lands  upon  which  both  of  the  mills  were 
situated ;  he  then  deeded  the  upper  mill  and  factory,  with  160 
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acres  of  land,  upon  which  the  upper  mill  was  situated,  to  his 
«on  Marcus  C.  Smith,  giving  a  description  of  the  land,  and 
concluding  with  a  clause  that  it  contained  "all  the  privileges, 
to  have  and  to  hold  the  same,"  etc. ;  that  Marcus  C.  Smith,  on 
the  16th  day  of  April,  1856,  by  like  deed,  conveyed  the  same 
premises  to  Williams  Petty,  who,  by  like  deed,  conveyed  the 
same  premises  to  appellees  on  the  13th  day  of  February,  1866. 

On  the  15th  day  of  April,  1857,  Oliver  H.  Smith  conveyed 
a  certain  tract  of  land,  describing  it,  and  embracing  the  prem- 
ises of  the  lower  mill,  to  his  son  Marcus  C.  Smith  and  one 
Jacob  H.  Koontz.  The  deed  concluding  with  the  words :  "  In- 
<;luding  the  entire  mill  property  within  said  boundaries,  and 
including  all  the  right  of  the  said  party  of  the  first  part  to 
run  and  keep  up  the  head-race  of  the  mill  through  and  over 
the  tanyard  lot  as  stipulated  and  reserved  in  the  original  deed 
of  conveyance  of  the  same  of  the  party  of  the  first  part,  and 
with  the  right  to  keep  up  and  maintain  the  mill-dam  at  its 
present  height,  so  as  not  to  back  the  water  on  the  wheel  of  the 
mills  of  Williams  Petty  above  on  the  creek." 

On  December  23d,  1858,  Marcus  C.  Smith,  by  like  deed, 
conveyed  his  interest  in  the  premises  to  said  Koontz,  who,  on 
the  11th  day  of  April,  1865,  by  like  deed,  conveyed  said  prem- 
ises to  Jesse  H.  Williamson  and  J.  W.  Edmunds ;  on  the  16th 
"day  of  August,  1868,  Edmunds,  by  like  deed,  conveyed  his 
half  thereof  to  said  Williamson,  who,  on  the  1st  day  of  June, 
1875,  by  like  deed,  conveyed  the  whole  of  said  premises  to 
Mays  &  Makepeace,  who,  on  the  8th  day  of  September,  1875, 
conveyed  the  whole  of  said  premises,  by  like  deed,  to  appel- 
lant Julia  Williamson,  who  is  the  wife  of  Jesse  H.  William- 
son, her  co-appellant. 

The  lower  dam  was  washed  out  in  the  years  1865  and  1875, 
and  appellees  claim  «that,  when  it  was  rebuilt,  it  was  each 
time  raised  higher  than  it  was  when  so  sold  by  the  said  Oliver 
H.  Smith,  and  so  high  as  to  back  the  water  upon  their  wheel 
from  fifteen  to  twenty-four  inches. 

The  complaint  alleges  that  appellees  are  the  owners,  and 
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have  been  ever  since  the  year  1865,  in  fee  of  the  prem- 
ises of  the  upper  mill  and  factory  property,  giving  a  descrip- 
tion of  it,  which  appellees  and  their  grantors  had  used  for  over 
thirty  years;  that, before  the  committing  of  the  grievances 
therein  named,  they  had  realized  from  the  use  of  the  same, 
the  sum  of  $5,000  per  year ;  that,  soon  after  said  appellees 
purchased  said  upper  mill  property,  said  appellants  raised  the 
dam  of  the  lower  mill  higher  than  it  was  before,  and  to  such 
a  height  as  to  back  the  water  upon  the  wheel  of  said  appel- 
lees' mill  and  factory,  so  as  to  destroy  its  power  and  to  render 
appellees'  property  useless  and  of  no  value.  Appellees  then, 
to  avoid  trouble,  procured  a  new  wheel,  which  could  be  set 
in  said  mill  to  run  higher  than  the  one  rendered  useless  by  the 
backing  of  water  aforesaid,  and  put  the  same  into  their  milK 
And  appellants  again  raised  their  dam,  so  as  to  back  an  ad- 
ditional height  of  water  into  appellees'  mill  and  drown  their 
said  wheel ;  that  ap|)ellees  objected  to  and  remonstrated  with 
them  when  they  were  so  raising  their  said  dam,  but  they,  dis- 
regarding said  remonstrances,  put  up  their  said  dam,  and 
backed  the  water  into  appellees'  mill  and  on  their  wheel,  so 
as  to  completely  destroy  the  power  thereof,  and  render  their 
mill  useless;  to  their  damage  $10,000,  etc. 

Under  the  1st  and  2d  specifications  of  the  assignment  of 
errors,  it  is  claimed  that  the  court  erred  in  overruling  the  sep- 
arate demurrers  to  the  complaint.  The  objections  to  this  com- 
plaint are,  that  it  does  not  aver  that  the  acts  complained  of 
*^  were  done,  made,  caused,  suffered  or  procured  by  the  defend- 
ants, or  either  of  them,  without  right,  or  leave,  or  license,  or 
authority,  or  in  any  manner  wrongful,  or  that  appellees  were 
not  in  fault." 

License  or  authority  is  a  good  defence  in  an  answer^  but 
need  not  be  negatived  in  a  complaint ;  but  this  complaint  does 
negative  license,  by  averring  that,  at  the  time  appellants  raised 
their  dam  to  such  increased  height,  they  objected  to  and  re- 
monstrated with  them  against  such  raising,  and  the  so  raising 
the  dam  under  such  objections  makes  the  raising  wrongfui. 
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The  doctrine  of  contributory  negligence  is  not  applicable  to 
this  class  of  cases.  The  appellants  were  not  sued  for  negli- 
gence, but  for  wrongful  acts.  Shlpler  v.  Isenhower,  27  Ind.  36. 

The  complaint  is  uncertain  as. to  the  time  wh6n  appellants 
are  charged  with  last  raising  their  dam ;  but  as  no  motion  was 
made  to  make  it  more  specific,  this  objection  can  not  be  raised 
by  demurrer,  unless  the  complaint  be  so  uncertain  as  not  to 
state  intelligibly  a  substantial,  good  cause  of  action.  Snowden 
V.  Wilasy  19  Ind.  10. 

We  think  this  complaint  intelligibly  states  a  substantial  good 
cause  of  action,  and  the  court  committed  no  error  in  overruling 
the  demurrers  to  it. 

The  next  errors  complained  of  are  the  overruling  of  the  de- 
murrers to  the  2d  reply  to  the  2d  paragraph  of  the  answer. 
The  2d  paragraph  of  the  answer  alleges  a  license  from  Petty 
and  the  appellees,  and  the  expenditure  of  money  upon  the  faith 
thereof.  The  reply  alleges  that,  before  the  raising  of  the  dam  as 
complained  of,  said  license  was  revoked  by  both  Petty,  while  he 
owned  the  property,  and  appellees,  after  they  became  owners 
of  the  property ;  and  that  said  revocation  was  before  the  ex- 
penditure of  said  $1,000,  or  any  part  thereof,  upon  the  raising 
of  said  dam  as  complained  of.  We  think  this  sufficiently  avers 
a  revocation  of  the  license  at  a  time  when  it  could  be  revoked. 
There  was  no  error  in  overruling  the  demurrers  to  it. 

The  5th  and  6th  errors  assigned  are  the  overruling  of  the 
demurrers  to  the  3d  paragraph  of  the  reply.  This  paragraph 
of  the  reply  was  to  the  3d,  4th  and  5th  paragraphs  of  the 
answer. 

The  3d  paragraph  of  the  answer  alleged  a  license  from 
Petty  to  Koontz  for  the  erection  of  the  dam  to  the  height  it 
was  at  the  commencement  of  the  suit  and  at  the  time  of  the 
injuries  complained  of  and  the  expenditure  by  Koontz  of 
$1,000,  in  the  erection  of  the  dam,  but  does  not  allege  that 
Petty  was  the  owner  of  the  upper  mill  when  the  license  was 
so  given.  The  4th  paragraph  of  the  answer  alleges  a  license 
from  appellees  to  Edmunds  and  Williamson,  and  in  reliance 
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thereon  they  expended  a  thousand  dollars  in  the  erection  and 
construction  of  their  dam.  The  5th  paragraph  of  the  answer 
avers  a  like  license  to  Mays  &  Makepeace^  and  the  ex- 
penditure of  $1^000,  upon  the  faith  thereof. 

This  3d  paragraph  of  the  reply  alleges  that  ever  since  the 
13th  day  of  February,  1865,  appellees  have  been  the  owners 
and  occupants  of  said  land,  mill  and  mill-site  described  in 
the  complaint ;  that  after  said  appellees  had  so  become  the  own- 
ers and  occupants  of  said  mill,  and  mill-site,  and  before  said 
appellants  had  invested  said  sum  of  money  in  increasing  the 
height  of  their  said  dam,  the  appellees  in  all  things  revoked 
said  leave  and  license.  Appellees  only  complained  of  the  in- 
creased height ;  appellants  could  only  legitimately  answer  a< 
to  the  increased  height  of  their  dam,  and  the  reply  was  suffi- 
cient as  a  revocation  of  the  license  for  an  increased  height  of 
the  dam.  We  think  the  court  did  not  err  in  overruling  the 
demurrer  to  the  3d  paragraph  of  the  reply. 

The  7th  and  8th  errors  assigned  are  the  overruling  of  the 
demurrers  to  the  5th  paragraph  of  the  reply.  This  was  also 
in  reply  to  the  2d,  3d,  4th  and  5th  paragraphs  of  the  answer, 
and  was  sufficient  for  the  reason  given  in  relation  to  the  3d 
paragraph  of  the  reply. 

Appellants'  counsel  next  call  our  attention  to  the  13th  and 
14th  errors  assigned,  which  are  the  overruling  of  appellants' 
separate  motions  for  a  new  trial.  And  we  only  notice  such  as 
are  discussed  in  their  brief.  The  others  are  considered  as 
waived. 

The  4th  and  5th  causes  for  a  new  trial  are  the  same — ex- 
cessive damages.  In  the  light  of  the  evidence,  we  can  not 
say  that  the  damages  were  clearly  excessive — that  was  a  ques- 
tion for  the  jury  to  determine,  and  unless  they  had  clearly 
erred  this  court  will  not  disturb  the  verdict  upon  the  wei^t 
of  the  evidence  upon  that  question. 

The  18th  reason  for  a  new  trial  was  based  upon  the  refiisal 
of  the  court  to  give  the  instructions  asked  by  the  appellants. 

The  1st,  2d  and  3d  instructions  asked  were  fully  given  by 
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the  court  in  its  general  charge^  except  the  last  clause  of  the 
1st  one^  which  was  not  correct  and  ought  not  to  have  been 
given.  If  the  property  was  controlled  by  her  agent^  she  was 
as  much  liable  as  though  ^e  had  controlled  it  herself. 

There  was  no  error  in  not  repeating  the  other  parts  of  these 
instructions. 

The  4th  instruction^  refused,  reads  as  follows :  "  The  deed 
read  in  evidence,  bearing  date  of  April  15th,  1857,  from  O. 
H.  Smith  to  M.  C.  Smith  and  J.  H.  Koontz,  for  the  premises 
now  held  by  the  defendants,  was  a  deed  to  which  the  plain- 
tifis  were  not  and  are  not  either  parties  or  privies,  and  they 
are  not  entitled  to  any  benefit  or  privilege  under  or  in  virtue 
of  any  stipulations  contained  in  it.'^ 

The  deed  referred  to  in  the  instruction  is  the  conveyance  by 
Oliver  H.  Smith,  the  original  owner,  to  the  remote  grantors 
of  the  defendants  M.  C.  Smith  and  J.  H.  Koontz.  The  deed, 
after  the  description  by  metes  and  bounds  of  the  premises 
conveyed,  contains  this  language :  "  And  with  the  right  to 
keep  up  and  maintain  the  mill-dam  at  its  present  height  so  as 
not  to  back  the  water  on  the  wheel  of  the  mills  of  Williams 
Petty  above  on  the  creek."  Petty  was  the  remote  grantor  of 
appellees,  and  owned  the  upper  mill  at  the  date  of  this  deed. 
Whatever  rights  Oliver  H.  Smith  may  have  had  at  that  time 
to  raise  the  dam  at  the  lower  mill  any  higher,  is  unimportant; 
he  reserved  and  limited  the  right  conveyed  to  appellants'  re- 
mote grantors  to  the  then  height  of  the  dam  so  as  not  to  flow 
the  water  back  upon  the  wheel  of  Mr.  Petty's  mill  above  on 
the  creek.  And  this  reservation  extended  through  all  the 
subsequent  conveyances  down  to  appellants. 

It  was  a  reservation  and  limitation  that  Mr.  Smith  had  a 
right  to  make,  and  was  for  the  benefit  of  the  owner  of  the 
upper  mill  to  whom  he  had  formerly  conveyed  the  premises, 
and  which  enured  and  extended  to  the  benefit  of  Mr.  Petty's 
privies,  and  gave  them  a  right  of  action  for  damages  result- 
ing from  a  breach  of  the  limitation  by  any  of  the  grantees  or 
Vol.  80.— 25 
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their  privies  under  the  deed  made  by  Mr.  Smith  to  the  lower 
mill  and  the  premises.  The  original  purchasers  from  Mr. 
Smith,  with  ail  the  succeeding  purchasers  of  the  premises  of 
the  lower  mill,  accepted  their  respective  deeds  Avith  this  lim- 
itation therein  contained,  and  were  respectively  boand  by  it. 

The  6th  instruction  is  not  applicable  to  the  evidence  and 
&cts  in  the  case. 

The  instructions  asked  and  refused  ai'e  too  long  to  be  copied 
entire  in  thisopinion.  They  embrace  thirteen  pages  of  closely 
written  matter,  and  it  would  be  unprofitable  to  encumber  the 
reports  with  them.  The  remaining  eight  were  all  based  upon 
the  theory  that  as  O.  H.  Smith  originally  owned  both  mills, 
he  had  a  right  to  apportion  the  fall  of  the  creek  and  regulate 
the  height  of  each  dam  as  he  desired,  and  when  he  sold  the 
upper  mill  first,  the  purchaser  took  it  subject  to  the  then  height 
of  the  lower  dam  and  all  the  surrounding  conditions  of  the 
upper  mill ;  and  that  appellees,  as  Jiis  grantees,  took  and  hold 
the  upper  mill  under  like  conditions ;  and  that  appellants,  a> 
subsequent  purchasers,  have  all  the  rights  that  O.  H.  Smith 
had  in  the  lower  mill  after  he  had  sold  the  upper  mill ;  and 
that  they  were  only  liable  for  injuries  resulting  to  appellees 
from  appellants  having  increased  the  height  of  the  dam  of  the 
lower  mill  or  maintained  it  at  a  greater  height  than  it  was  at 
the  time  the  upper  mill  was  sold  by  O.  H.  Smith. 

This  theory  might  appropriately  be  questioned.  Smith 
conveyed  the  upper  mill  for  the  purpose  of  beinc^  used  as 
such,  and  thereby  conveyed  all  the  necessary  privileges  and 
appurtenances  to  its  proper  use,  and  did  not  reserve  the  right 
to  back  water  upon  the  wheel  of  the  mill,  by  a  dam  below  or 
otherwise,  so  as  to  obstruct  the  proper  use  of  the  mill  he  had 
sold,  but  even  if  he  afterwards  possessed  such  right  by  the 
nature  of  the  surroundings  at  the  time  he  had  conveyed  the 
upper  mill,  he  conveyed  no  such  right  to  appellants'  remote 
grantors.  He  expressly  reserved  from  them  the  right  to  back 
water  upon  the  wheel  of  the  mill  above  on  the  creek,  and  it 
is  very  questionable  whether  they  would  have  the  right  U* 
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maintain  the  dam  at  the  height  it  was,  when  Smith  first  sold 
the  mill  above,  provided  that  height  backed  the  water  upon 
the  wheel  of  the  upper  mill,  and  certain  it  is,  that  he  would 
have  no  right  to  raise  the  dam  above  that  height,  provided  it 
backed  the  water  upon  the  wheel  of  the  upper  mill  so  as  to  im- 
pair its  usefulness.  But  it  was  only  for  this  increase  of  height 
that  appellees  sued.  And  the  court,  in  its  general  instructions 
to  the  jury,  adopted  the  above  theory  of  appellants,  and,  in  its 
15th  instruction^  fully  stated  the  law,  substantially  as  asked 
by  appellants,  and  as  we  think  as  much  so,  if  not  more  favor- 
able to  them,  than  they  had  a  right  to  ask ;  and  that  they  have 
no  good  reason  for  complaining  at  the  court's  not  giving  their 
instructions.     Sherman  v.  Hoglandy  73  Ind.  472. 

The  court  gave  the  jury  twenty-six  instructions,  very  fully 
stating  the  law  applicable  to  all  the  questions  involved  in  the 
case.  There  was  no  error  in  refusing  to  give  the  instructions 
asked  by  the  appellants. 

The  19th  reason  for  a  new  trial  was  error  in  giving  each 
one  of  the  aforesaid  twenty-six  instructions. 

Our  attention  has  been  called  to  the  following,  as  the  10th 
instruction  given  to  the  jury :  "There  has  been  no  evidence 
offered  tending  to  support  the  license  pleaded  in  the  2d,  3d, 
4th  and  5th  paragraphs  of  the  answer,  consequently  you  may 
disregard  the  defences  attempted  to  be  set  up  by  these  para- 
graphs.'^  We  find  nothing  in  the  evidence  that  is  in  conflict 
with  that  instruction ;  and  the  law  is  well  settled  that  where 
there  is  no  evidence  tending  to  support  a  defence,  the  court 
may  instruct  the  jury  to  find  against  such  defence.  Hynds  v. 
HaySf  25  Ind.  31 ;  Steinmetz  v.  Wingale,  42  Ind.  574 ;  The 
State  V.  Banks,  48  Ind.  197 ;  Dodge  v.  Gaylord,  53  Ind.  365. 

Our  attention  is  also  called  to  the  last  clause  of  the  15th 
instruction,  which  reads  as  follows :  "  If  Oliver  H.  Smith 
had  so  regulated  the  height  of  the  lower  dam  as  not  to  flow 
the  water  back  upon  the  wheel  of  the  upper  mill,  then  M. 
C.  Smith  had  a  right  to  hold  the  same  free  from  overflow ; 
that  O.  H.  Smith  had  no  right  to  raise  the  lower  dam  so  as 
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to  back  water  upon  or  lessen  the  power  of  the  upper  mill  after 
he  had  conveyed  the  same  to  M.  C.  Smith,  and  could  not  con- 
vey such  right  to  any  one," 

We  can  see  no  reasonable  objection  whatever  to  this  part 
of  the  instruction,  and  think  the  objection  is  not  well  made. 

Our  attention  is  next  called  to  the  26th  instruction,  which 
reads :  *'  If  you  can  answer  these  interrogatories  definitely,  do 
so,  but  if  you  can  not  do  so,  because  the  evidence  does  not  give 
you  the  information  required,  you  can  then  give  your  reasons 
for  not  making  definite  answers  by  saying  the  evidence  does 
not  show." 

When  the  answers  to  interrogatories  are  not  full  and  re- 
sponsive, and  there  has  been  testimony  upon  the  subject,  and 
the  question  is  material,  objection  may  be  made  to  the  dis- 
charge of  the  jury,  and  it  may  be  sent  back  to  answer  further. 
Noakes  v.  Morey,  30  Ind.  103 ;  McElfresh  v.  G-uard,  32  Ind. 
408;  Maxwell  v.  Boyney  36  Ind.  120;  Reeves  v.  Plough^  41 
Ind.  204 ;  Bradley  v.  Bradley y  45  Ind.  67 ;  Rowell  v.  Klein, 
44  Ind.  290. 

But  we  do  not  understand  the  rule  to  require  answers,  when 
there  is  no  evidence  given  to  the  jury  upon  the  questions  pro- 
pounded. In  such  cases  the  jury  may  answer,  that  the  evi- 
dence does  not  show,  or  give  the  necessary  information,  or  there 
is  no  evidence  upon  the  question.  And  such  reasons  for  not 
answering  definitely  would  be  sufficient.  It  would  do  no  good 
in  such  a  case  to  send  the  jury  back  to  their  room  for  delib- 
eration, they  would  have  nothing  to  deliberate  upon.  Bun^ 
V.  Eose,  16  Ind.  209;  Busk.  Prac.  214;  Maxwell  \.  Boyne^ 
supra;  Pittsburgh,  etc.,  R,  R.  Go.  v.  Williams,  74  Ind.  462. 

We  think,  if  the  last  instruction  was  erroneous,  appellants 
were  not  thereby  injured,  as  all  the  material  interit>gatorie6 
put  to  the  jury,  touching  the  issues,  were  directly  answered  by 
the  jury,  and  these  answers  would  not  control  the  verdict. 

Our  attention  is  next  called  to  the  overruling  of  appellants' 
motion,  made  at  the  time  the  verdict  and  answers  to  interro- 
gatories were  returned  into  court  by  the  jury,  to  have  it  sent 
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out  and  be  required  to  return  more  specific  answers  to  a  por- 
tion of  the  interrogatories,  and  appellants'  objection  to  receiv- 
ing the  verdict  without  more  specific  answers  to  some  of  the 
interrogatories. 

The  answer  to  the  1st  interrogatory  asked  by  appellees  was 
objected  to.  The  question  and  answer  read  as  follows: 
^*  Question.  How  long  before  the  establishment  of  the  mill 
and  dam  of  the  defendants  was  that  of  the  plaintiflFs  estab- 
lished ?    Answer.  Length  of  time  not  disclosed  by  evidence." 

This  question  and  answer  had  nothing  to  do  with  the  issues 
in  the  case.  It  was  immaterial  which  dam  was  erected  first, 
as  they  both  originally  belonged  to  the  same  remote  grantor. 
And,  if  the  upper  dam  was  erected  first,  it  was  wholly  imma- 
terial how  long  it  was  erected  before  the  lower  dam.  The 
answer  of  any  length  of  time  could  not  in  the  least  afiect 
appellants'  rights.  Hence  they  have  no  right  to  complain  of 
this  answer  not  being  specific  and  direct  enough. 

Appellants  next  complain  of  the  answers  to  the  Ist,  3d  and 
4th  interrogatories  asked  by  them,  which  read  as  follows : 
"What  w^as  the  height  of  the  dam  maintained  by  Oliver  H. 
Smith,  at  the  place  where  defendants'  dam  now  is,  at  the  time 
of  the  making  by  said  Smith  of  the  deed  to  Marcus  C.  Smith, 
read  in  evidence,  and  bearing  date  of  June  5th,  1854?  Ans. 
Not  shown  by  the  testimony. 

"  3.  What  was  the  height  of  the  defendants'  dam  at  the  com- 
mencement of  this  suit,  that  is  on  December  29th,  1877? 
Ans.  Precise  height  at  that  time  not  shown  by  the  evidence. 

"4.  What  was  the  height  of  the  dam  maintained  by  Oliver 
H.  Smith,  at  the  place  where  defendants'  dam  now  is,  at  the 
time  of  the  making  by  said  Smith  of  the  deed  to  Marcus  C. 
Smith  and  Jacob  H.  Koontz  read  in  evidence,  and  bearing 
date  of  April  15th,  1857?  Ans.  Not  shown  by  the  evidence." 

The  height  of  the  lower  dam  at  the  time  Smith  sold  the  up- 
per, or  sold  the  lower,  or  at  the  time  of  the  bringing  of  the 
suit,  would  not  establish  its  height  during  the  six  years  pre- 
ceding the  bringing  of  the  suit,  nor  at  the  time  appellant 
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Julia  purchased  it^  and  from  that  time  to  the  briugiug  of  the 
suit.  Nor  would  it  tend  to  prove  whether  at  the  time  of  the 
bringing  of  the  suit^  or  any  length  of  time  theretofore,  appel- 
lees' mill  wheel  had  been  flooded  with  backwater. 

True,  direct  answers  to  these  questions  might  have  deter- 
mined whether  appellants'  dam  was  higher  at  the  time  of 
bringing  the  suit  than  it  was  at  either  of  the  other  times  named, 
but  would  not  have  determined  its  height  for  the  six  years 
immediately  preceding  the  bringing  of  the  suit,  for  which 
the  damages  were  claimed,  and  these  answers  could  not  have 
controlled  the  verdict. 

It  is  only  where  the  answers  to  interrogatories  would  con- 
trol the  verdict,  that  a  judgment  will  be  reversed  for  the  re- 
fusal by  the  court  to  require  the  answers  to  be  made.  The 
Indianapolisy  etc.,  R.  R,  Co.  v.  Stout,  53  Ind.  143. 

And  again  we  have  been  unable  to  find  a  word  of  testi- 
mony in  the  evidence  as  to  the  actual  height  of  the  lower  dam 
at  any  time.  If  appellants  desired  the  jury  to  answer  these 
interrogatories,  they  ought  to  have  furnished  the  jury  with 
the  evidence  upon  which  they  could  answer.  If  they  failed 
to  furnish  the  jury  any  evidence,  they  ought  not  to  complain 
if  the  jury  failed  to  furnish  for  them  the  answers.  We  think 
there  was  no  error  in  overruling  appellants'  motion  and  in 
receiving  the  verdict  without  requiring  more  si)ecific  answers 
to  the  interrogatories. 

Our  attention  is  next  called  to  the  11th  error  assigned,  the 
overruling  of  appellants'  motion  for  a  venire  de  novo.  This 
motion  was  based  upon  the  failure  of  the  jury  to  specifically 
answer  all  the  interrogatories  as  heretofore  set  forth.  The 
motion  does  not  properly  raise  any  question  upon  these  an- 
swers, and  the  court  did  right  in  overruling  it. 

We  are  also  requested  to  consider  the  7th  error  assigned, 
an  objection  to  the  admissibility  of  testimony,  on  the  ground 
that  it  was  immaterial,  irrelevant  and  a  mere  opinion.  Daniel 
M.  Yingling,  one  of  the  appellees,  while  on  the  w^itness  stand, 
was  asked,  on  behalf  of  appellees,  to  "  state  what  effect  the 
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backwater  produced  upon  the  power  of  plaintiflfe'  wheel  ? " 
Witneaa  answered :  "  It  diminished  the  power  of  our  wheel." 
We  think  that  was  a  question  that  could  be  answered^  in  that 
general  way,  by  any  witness,  without  requiring  him  to  be  an 
expert. 

A  further  and  like  objection  was  made  to  the  following^  tes- 
timony of  said  witness :  "  The  waste- way  was  filled  up  in  the 
spring  of  1877  ;  the  backwater  from  that  cause  continues  up 
to  the  present  time;  this  backwater  diminishes  our  power 
from  30  to  40  per  cent,  out  of  100  per  cent."  This  waste- 
way  was  in  what  was  connected  with  and  constituted  a  part 
of  the  dam,  and  the  evidence  was  admissible  under  the  gen- 
eral charge  in  the  complaint  of  increasing  the  height  of  the  dam. 

The  10th  and  12th  reasons  for  a  new  trial  are  insufficient, 
for  the  reason  that  the  questions  therein  raised  were  proper. 

We  have  tried  to  investigate  and  decide  all  the  questions 
presented  by  appellants  in  their  brief,  and  we  find  no  availa- 
ble error  in  this  record.  The  judgment  below  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  hereby  in  all 
things  affirmed,  at  appellants'  costs. 

Petition  for  a  rehearing  overruled. 


,     No.  8929. 

Davisson  et  al.  v.  Wilson  et  al. 

Pleading. — Promisaory  Note, — Copy  of  EndorMmenL — In  an  action  against 
the  endorser  of  a  promissory  note,  the  copy  of  the  endorsement  filed 
must,  under  the  code,  be  identified  by  reference  thereto  in  the  com- 
plaint. 

From  the  Cass  Circuit  Court. 
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T.  J.  Tuley  and  /.  E»  Moore,  for  appellants. 
A.  N.   Grant,  B.  F,  Harness,  D.  P,  Baldwin  and  D.  D. 
Dykeman,  for  appellees. 

HowK,  J. — In  this  case,  the  appellees,  partners  under  the 
firm  name  of  P.  Wilson  &  Sons,  sued  John  W.  Davisson  and 
G.  W.  Emory  as  makers,  and  the  appellant  Walter  Hooper 
as  the  endorser,  of  a  promissory  note.  The  note  was  for  the 
sum  of  $262,  was  dated  September  8th,  1877,  and  was  payable 
one  year  after  date  to  the  order  of  said  Hooper,  at  the  First 
National  Bank  of  Kokomo,  Indiana.  The  cause  was  put  at 
issue  and  tried  by  the  court ;  and  a  finding  was  made  for  the 
appellees,  and  against  the  appellant  Hooper,  for  the  amount 
due  on  the  note,  and  "  that  the  defendants  Davisson  and  Em- 
ory are  not  liable  on  said  note."  Over  the  motion  of  said 
Hooper  for  a  new  trial,  and  his  exception  saved,  the  court 
rendered  judgment  against  him  for  the  appellees,  in  accord- 
ance with  its  finding. 

This  appeal  is  prosecuted  by  Walter  Hooper  alone,  the  other 
defendants  below  having  declined  to  join  therein.  He  has 
here  assigned  as  errors  the  following  decisions  of  the  circuit 
court : 

1.  In  overruling  his  demurrer  to  appellees'  complaint ;  and^ 

2.  In  overruling  his  motion  for  a  new  trial. 

Under  the  first  of  these  errors,  but  one  objection  is  sug- 
gested to  the  sufficiency  of  appellees'  complaint;  but  this  ob- 
jection, it  seems  to  us,  must  be  held  fatal  to  the  complaint, 
in  so  far  as  it  attempts  to  state  a  cause  of  action  against  the 
appellant  Walter  Hooper.  In  their  complaint,  the  appellees 
alleged  in  substance  that  Davisson  and  Emory,  on  September 
8th,  1877,  "by  their  note,  a  copy  of  which  is  filed  herewith, 
made  a  part  hereof  and  marked  ^  Exhibit  A,'  promised  to  pay 
Walter  Hooper  two  hundred  and  sixty  dollars,  one  year  after 
date,  with  ten  per  cent,  interest  from  date  thereof  and  attor- 
neys' fees,  which  plaintiffs  allege  to  be  reasonably  worth  $30; 
and  that  said  Walter  Hooper  endorsed  said  note  to  plaiiiti£& 
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herein ;  and  that  said  note  is  now  due  and  unpaid.'^  The  ap- 
pellant Hooper  separately  demurred  to  appellees'  complaint, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con* 
stitute  a  cause  of  action  against  him ;  and  when  the  court  over- 
ruled his  demurrer,  he  duly  excepted  to  such  decision. 

It  will  be  observed  that  the  appellees  do  not  state  in  their 
complaint  that  a  copy  of  the  appellant's  endorsement  of  the 
note  was  filed  therewith,  or  made  a  part  thereof.  His  en- 
dorsement of  the  note  was  his  contract  in  relation  thereto,  and, 
we  need  hardly  say,  was  in  writing,  for  the  word  "  endorse- 
ment"  imports  a  writing.  It  is  true  that  the  copy  of  the  note 
set  out  in  the  record  is  followed  by  what  purports  to  be  a 
copy  of  the  endorsement  of  Walter  Hooper ;  but  it  will  be 
seen  from  the  complaint,  the  substance  of  which  we  have 
quoted,  that  it  does  not  identify  this  copy  of  the  endorsement, 
either  by  reference  thereto  or  in  any  other  manner.  Where 
a  writing  is  the  foundation  of  an  action,  and  a  copy  thereof 
js  filed,  it  has  always  been  held,  under  the  code,  that  such 
copy  must  be  identified  by  reference  thereto  in  the  complaint. 
Price  V.  The  Grand  Rapids,  etc.,  R.  R,  Co,,  13  Ind.  58 ;  IRcUt 
V.  Goblt,  18  Ind.  494 ;  The  Peoria,  etc,  Ins.  Go.  v.  Walaer, 
22  Ind.  73. 

The  case  at  bar  is  very  similar  to  the  case  of  Sinker,  Davis 
&  Co.  V.  Fletcher,  61  Ind.  276.  In  that  case  it  was  said:  "It 
is  claimed  by  the  appellees,  as  we  understand  the  brief  of 
counsel,  that  the  endorsement  was  a  part  of  the  note ;  and, 
therefore,  that  when  the  plaintiffs  professed  in  the  complaint 
to  set  out  a  copy  of  the  note,  they  also  professed  to  set  out  a 
copy  of  the  endorsement.  But  we  are  of  opinion,  that  the  note 
and  the  endorsement  were  different  instruments,  conferring 
different  rights  and  imposing  different  obligations,  though 
written  upon  the  same  paper." 

For  the  reasons  given,  we  think  that  the  court  erred  in  the 
case  now  before  us,  in  overruling  the  demurrer  of  the  appel- 
lant Walter  Hooper  to  appellees'  complaint. 

2.  The  only  question  presented  by  the  second  alleged  error, 
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is  the  sufficiency  of  the  evidence  to  sustain  the  finding  of  the 
trial  court.  As  the  judgment  must  be  reversed  for  the  in- 
sufficiency of  the  complaint,  it  is  unnecessary,  and  perhaps 
would  be  improper,  for  us  to  express  any  opinion  in  regard  to 
the  sufficiency  of  the  evidence.  We  do  not,  therefore,  con- 
sider this  question. 

The  judgment  is  reversed,  at  the  appellees^  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings  in  aocordaace 
with  this  opinion. 
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CovRTS.—Terms.—StatuU  CongtruetL^The  act  of  March  5th,  1881,  fixing  the 
time  and  terms  of  court  in  the  circuit  composed  of  the  counties  of  Bar- 
tholomew and  Brown,  fixes  a  term  in  Bartholomew  to  begin  on  the  third 
Mondav  in  November,  to  sit  seven  weeks  if  the  business  require  it,  and 
in  Brown  on  the  first  Monday  of  January.  In  1881  the  term  of  aeve& 
weeks  in  Bartholomew  did  not  expire  at  the  time  thus  named  for  the 
January  term  in  Brown  to  begin. 

Heldj  that  the  January  term  in  Brown  was  required  to  begin  at  the  time 
named  in  the  statute,  and  the  November  term  in  Bartholomew  could  sit 
only  six  weeks. 

Same. — Atfjoummenl, — The  circuit  court  can  sit  in  regular  term  only  it 
the  time  fixed  by  law,  and  during  the  period  allotted  as  the  term  in  one 
county,  it  can  not  sit  in  another  county  of  the  same  circuit  in  regultr 
term;  nor  does  adjournment  shorten  the  term  so  fixed,  it  only  stops  the 
business. 

Same. — Juriadiction. — If  a  court  sit  in  regular  term  in  one  county  daring 
the  time  fixed  by  law  for  the  term  in  another  county  of  the  samecircaiV 
its  proceedings  can  not  be  sustained. 

Criminal  Law. — Murder. — Evidence, —  Witnem. — ErperU. — Oro/ttt-  Eiamaa- 
tion, — In  a  trial  for  murder,  a  surgeon  may  testify  to  his  opinion  of  the 
character  of  a  wound,  and,  having  so  testified  in  chief,  he  may  be  crosi- 
examined  upon  the  same  subject. 
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Same. — A  witness  in  a  murder  case,  who  has  testified  about  the  dressing 
of  wounds  of  the  deceased,  can  not  be  asked  on  cross-examination  whether 
'  one  of  the  surgeons  who  dressed  the  wound  was  drunk. 

Same. — A  medical  witness  who  has,  in  such  case,  testified  to  the  treatment 
of  the  deceased,  may  be  asked  on  cross-examination  as  to  the  efiect  of 
certain  medicines  administered  by  him. 

Same. — A  surgeon  who,  in  such  case,  has  described  the  wound  and  given 
his  opinion  of  its  character,  and  who  treated  tlie  deceased,  may  be  asked 
on  cross-examination  whether,  at  the  time  of  treatment,  he  supposed 
that  the  intestines  were  severed  by  a  knife  used  by  the  accused. 

Same. — Evidence  of  Flight. — In  a  prosecution  for  murder,  the  flight  of  the 
prisoner  may  be  proved  against  him,  and  he  may  prove,  to  account  for 
such  flight,  the  manner  of  the  persons  present  towards  him,  and  that 
they  followed  and  threatened  him  with  violence. 

Same. — InatrtuUions, — Reasonable  Doubt. — In  a  criminal  case,  it  is  error  to 
instruct  the  jury,  that  **  as  moral  certainty  does  not  embrace  absolute 
certainty,  on  the  other  hand,  a  reasonable  doubt  does  not  include  every 
possible  doubt  that  might  exist  in  the  field  of  man's  speculation.  These 
terms  are  used  in  an  efibrt  to  convey  to  the  understanding  that  state  of 
the  mind  wherein  convictions  are  formed  conscientiously  upon  a  basis 
which  all  thoroughly  disciplined  judgments  will  concur  in,  and  no  pure 
conscience  will  disapprove." 

Same. — A  reasonable  doubt  may  arise  as  well  from  lack  of  evidence  as 
from  the  evidence  itself. 

Same. — Ingtruotion. — In  a  prosecution  for  murder,  it  is  error  to  instruct 
that  it  is  admitted  that  the  prisoner  cut  and  stabbed  the  deceased  and 
inflicted  the  wound ;  therefore,  to  constitute  the  corpuSj  it  only  remains 
for  the  jury  to  find  from  the  evidence  that  that  wound  was  in  itself  fatal. 

^AMB. — SdJ-Befence. — In  a  trial  for  murder,  instructions  professing  to  cover 
the  whole  subject  of  self-defence,  which  do  not  even  intimate  that  the 
right  of  self-defence  may  extend  to  the  taking  of  human  life,  are  erroneous, 
if  there  was  evidence  before  the  jury  from  which  it  might  have  been  in- 
ferred that  there  was,  at  the  time  of  the  homicide,  such  appearances  as 
might  have  impressed  the  prisoner  with  a  reasonable  apprehension  of 
great  bodily  harm,  unless  he  resorted  to  extreme  measures  to  avert  it. 

Same. — The  right  to  take  life  in  self-defence  is  not  dependent  upon  the 
fact  that  a  man  of  ordiruzry prudence  would,  under  the  circumstances,  ap- 
prehend immediate  and  urgent  danger,  but  upon  the  fact  thai  the  accused 
himself  wsLSTeaUy  and  reasonably  so  impressed  by  the  appearances. 

Pkactice. — Evidence. — That  the  rejection  of  evidence  may  be  made  avail- 
able error,  there  should  be  a  statement  of  what  it  will  be,  unless  the  ques- 
tion propounded  indicates  its  character  and  materiality.  On  cross-ex- 
amination the  rule  is  otherwise. 

« 

From  the  Bartholomew  Circuit  Court. 


396  SUPREME  COURT  OF  INDIANA, 


Batten  V.  The  State. 


G.  W.  Cooper,  W.  IV,  Browning  and  A.  M,  Cimning,  for 
appellant. 

D.  P.  BaMmn,  Attorney  General,  W.  W.  Thornton  and  W, 
Dixon,  Prosecuting  Attorney,  for  the  State. 

Elliott,"  C.  J.— On  the  26th  day  of  October,  1881,  the 
grand  jury  of  Brown  county  returned  an  indictment  agaiDSt 
the  appellant,  charging  him  with  murder  in  the  first  degree. 
The  appellant,  on  the  6th  day  of  January,  1882,  filed  a  plea 
in  abatement,  wherein  it  is  alleged,  in  substance,  that  the  case 
was  continued  from  the  October  term  of  the  Brown  Circuit 
Court,  until  the  January  term ;  that  it  was  set  down  for  trial 
on  the  3d  day  of  January,  1882 ;  that  the  appellant  was  con- 
fined in  jail,  and  was  not  in  court  when  the  case  was  continued ; 
that  he  did  not  consent  to  such  continuance ;  that  the  Brown 
Circuit  Court  had  no  jurisdiction  to  try  the  case,  for  the  rea- 
son that  the  law  provides  that  the  court  in  Bartholomew  county 
shall  commence  on  the  first  Monday  in  February,  fourth  Mon- 
day in  April,  the  first  Monday  in  September,  and  the  third 
Monday  in  November,  in  each  year,  and  shall  continue  seven 
weeks ;  that  the  November  term  of  the  Bartholomew  Circuit 
Court  began  on  the  21st  day  of  November,  1881,  and  that  seven 
weeks  would  not  expire  until  the  7th  day  of  January,  1882; 
that,  by  the  provisions  of  the  statute,  the  terms  of  the  Barthol- 
omew Circuit  Court  precede  those  of  the  Brown  Circuit  Court 
A  demurrer  was  sustained  to  this  plea.  In  other  methods,  the 
question  of  the  jurisdiction  of  the  Brown  Circuit  Court  was 
presented  below  and  is  presented  here. 

It  appears  from  the  court's  record,  as  well  as  from  the  ap- 
pellant's plea,  that  when  the  appellant  objected  to  the  jurisdic- 
tion of  the  Brown  Circuit  Court,  the  time  designated  by  the 
statute  for  the  November  term  of  the  Bartholomew  Circuit 
Court  had  not  fully  elapsed. 

The  act  of  March  5th,  1881,  contains  the  following  provi- 
sion :  "The  terms  of  said  court,  in  the  Ninth  Circuit,  shall  be 
held  in  the  county  of  Bartholomew,  on  the  first  Monday  in 
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February,  the  fourth  Monday  in  April,  the  first  Monday  in 
September,  and  the  third  Monday  in  November  of  each  year ; 
and  in  the  county  of  Brown,  on  the  first  Monday  in  January, 
the  first  Monday  in  April,  the  third  Monday  in  June,  and  the 
fourth  Monday  in  October  of  each  year.  The  courts  in  the 
county  of  Bartholomew  shall  continue  seven  weeks,  and  in  the 
county  of  Brown  three  weeks,  at  each  term,  if  the  business 
thereof  requires  it." 

It  is  well  settled  that  the  term  of  court  must  be  held  at  the 
times  fixed  by  law.  McCJoolv.  The  State,  7  Ind.  378 ;  Smith" 
son  V.  Dillon,'  16  Ind.  169.  It  is  also  settled  that  a  court  must 
tiansact  business  during  the  term.  Newman  v.  Hammond,  46 
Ind.  119;  Ferger  v.  We8ler,Zb  Ind.  53.  If,  therefore,  the 
Brown  Circuit  Court  was  not  legally  in  session  at  the  time  the 
appellant  was  arraigned,  and  at  the  time  he  entered  his  plea, 
there  was  no  valid  arraignment.  Where  there  is  not  a  valid 
arraignment,  the  judgment  must  be  reversed. 

The  statute  fixes  the  term  of  the  Bartholomew  Circuit  Court 
at  seven  weeks,  and  this  constitutes  the  term.  The  &ct,  that 
the  court  may  not  sit  during  the  entire  term,  does  not  shorten 
the  term;  that  remains  as  fixed  by  statute.  The  adjournment 
stops  the  business  of  the  court,  but  it  does  not  abridge  the 
term.  It  is  true  that  there  can  not  be  two  courts  in  one  circuit 
in  session,  at  the  same  time,  in  regular  term.  The  judge  is  not 
authorized  to  appoint  other  times  for  regular  terms  than  those 
authorized  by  law,  nor  can  he  shorten  or  lengthen  the  term 
prescribed.  The  court  may  be  adjourned  before  the  end  of 
the  term,  but  the  adjournment  does  not  abridge  the  term ;  that 
the  judge  can  not  do.  If  the  court  in  the  county  of  Brown 
was  held  during  the  regular  term  prescribed  for  Bartholomew, 
its  proceedings  were  without  warrant  of  law,  and  can  not  be 
sustained. 

Counsel  for  the  State  cite  us  to  Brock  v.  Gale,  14  Florida, 
531.  We  have  not  been  able  to  find  the  case,  but  find  it  cited 
in  Wells  on  Jurisdiction,  in  support  of  the  statement  that, 
*^  W^here,  by  mistake,  a  law  requires  court  to  be  held  in  two 
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places  in  the  circuit,  on  the  same  day,  it  is  in  the  discretion  of 
the  judge  to  select  which  one  he  will  hold ;  and  under  this^ 
election  the  proceedings  will  be  valid."  We  can  not  assent 
to  this  doctrine.  A  judge  has  no  power  to  fix  terms  of  court ; 
this  must  be  done  by  statute.  Attorneys  and  litigants  have  a 
right  to  know  at  what  time  a  regular  term  of  court  begins. 
They  are  not  bound  to  abide  by  the  discretion  of  the  judge  in 
selecting  which  of  two  uncertain  dates  he  may  choose.  Such 
a  rule  as  that  contended  for  by  the  State  would  clash  with  the 
long  settled  rule  of  this  court  that  judicial  knowledge  is  taken 
of  the  terms  of  the  circuit  courts  of  the  Stat^  ^tickinghowie 
V.  Gregg,  19  Ind.  401 ;  McGinnis  v.  The  State,  24  Ind.  500; 
Roberta  v.  Masters,  40  Ind.  461. 

The  day  fixed  for  the  commencement  of  the  Brown  Circuit 
Court  is  a  certain  one.  There  can  be  no  doubt  that  the  Leg- 
islature intended  that  the  court  should  commence  on  that  dav. 
The  commencement  of  the  term  is  a  matter  of  high  impor- 
tance ;  writs,  bonds  and  notices  arc  prepared,  issued  and  served 
with  reference  to  the  first  day  of  the  court.  At  common  law 
all  orders  and  judgments  were  referable  to  the  first  day.  We 
must  presume  that  the  Legislature  recognized  the  necessity 
of  accurately  and  certainly  fixing  the  first  day  of  the  term, 
and  that  it  was  a  leading  and  controlling  purpose  in  the  en- 
actment of  the  statute.  It  was  much  easier  to  have  erred  in 
the  computation  of  the  time  necessary  to  give  the  Barthol- 
omew court  seven  weeks  than  to  have  made  a  mistake  in  nam- 
ing the  time  on  which  the  court  in  Brown  county  should 
begin.  We  must,  therefore,  presume  that  the  error  was  in 
allotting  too  much  time  to  the  former  court,  rather  than  in 
fixing  the  first  day  of  the  latter.  It  is  much  more  likely  that 
the  inadvertence,  which  causes  the  conflict,  occurred  in  calcu- 
lating the  length  of  the  November  term  of  the  Bartholomew 
court  than  that  it  happened  in  fixing  the  day  upon  which  an- 
other court  in  the  same  circuit  should  commence  its  term. 

Litigants  and  officers  have  no  other  guide  for  determining 
when  courts  shall  commence  than  that  supplied  by  the  stat- 


NOVEMBER  TERM,  1881.  399 

Batten  v.  The  State. 

ute.  The  commencement  of  the  term  should  not  be  left  in 
doubt,  and  we  feel  clear  that  the  Legislature  never  meant 
there  should  be  any  doubt  as  to  the  commencement  of  the 
court  in  Brown  county.  We  do  no  violence  certainly  to  the 
intentions  of  the  framers  of  the  statute,  and  very  little  to  the 
language,  in  holding  that  the  time  fixed  for  the  opening  of 
the  Brown  Circuit  Court  controls,  and  that  the  period  of 
seven  weeks  fixed  for  the  length  of  the  term  in  Bartholomew 
county  must  give  way.  In  doing  this  we  promote  the  public 
good,  and  make  certain  the  transactions  of  the  former  court. 
It  is  much  bettei  that  the  November  term  of  the  latter  court 
should  be  abridged  one  week,  than  that  there  should  be  no 
time  at  all  designated  for  the  January  term  of  the  former. 
No  great  harm  can  result  from  taking  one  week  from  the  No- 
vember term  of  the  Bartholomew  court,  but  great  confusion 
and  perplexity  may  arise  from  leaving  the  time  of  holding 
the  Brown  Circuit  Court  in  doubt  and  uncertainty. 

We  conclude  that  the  Brown  Circuit  Court  was  lawfully  in 
session  at  the  time  the  appellant  was  arraigned,  and  that  the 
demurrer  to  bis  plea  was  properly  sustained. 

The  State  was  permitted,  over  the  appellant's  objection,  to 
ask  a  surgeon  whether  the  wound  received  by  the  deceased 
was  or  was  not  a  mortal  one.  There  was  no  error  in  this.  A 
surgeon  may  give  his  opinion  as  to  the  character  of  a  wound. 

Appellant  asked  a  medical  witness  upon  cross-examination, 
whether  the  wound  was  necessarily  a  fatal  one.  The  witness 
had  already  expressed  an  opinion,  in  answer  to  questions 
asked  by  the  prosecution,  as  to  the  character  of  the  wound, 
and  it  was  competent  for  the  accused  to  cross-examine  upon 
the  same  subject. 

The  appellant  asked  to  be  allowed  to  propound  to  a  wit- 
ness on  cross-examination  the  question  whether  one  of  the 
surgeons  who  dressed  the  wound  of  the  deceased  was  drunk, 
but  the  court  refused  to  permit  this  to  be  done.  We  do  not 
regard  this  ruling  as  erroneous.  It  was  proper  to  cross-ex- 
amine as  to  what  the  surjgeon  did,  what  course  of  treatment 
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he  pursued,  but  we  do  not  think  the  appellant  had  any  ri^t 
to  enter,  upon  cross-examination,  into  such  a  collateral  matter 
(affecting  not  the  witness  himself,  but  another,)  as  that  indi- 
cated by  his  question. 

Dr.  Ralpha  had  testified  as  to  the  treatment  of  the  de- 
ceased, and  the  appellant  on  cross-examination  asked  him  as 
to  the  effect  of  certain  medicines  which  had  been  adminis- 
tered, but  the  court  refused  to  permit  the  question  to  be  an- 
swered. The  appellant  had  a  right  to  show,  if  he  could,  that 
death  did  not  result  from  the  wound.  If  medicine  of  an 
improper  character  was  used,  or  if  proper  fiedicine  was  im- 
properly administered,  and  death  was  caused  solely  by  such 
means,  the  appellant  had  a  right  to  make  it  appear.  As  the 
witness  was  introduced  as  an  expert,  and  had  testified  as  to 
matters  of  opinion,  the  accused  had  a  right  to  test  his  skill  as 
an  expert  by  questions  legitimately  connected  with  the  mattere 
about  which  he  had  testified  upon  his  examination  in  cfaie£ 
Davis  V.  The  StaU,  35  Ind.  496 ;  Frenzel  v.  Miller,  37  Ind.  1. 

In  the  course  of  the  cross-examination  of  the  same  witness  the 
appellant's  counsel  asked  if  at  the  time  he,  Dr.  Ralpha,  treated 
the  deceased,  he  was  under  the  impression  that  his  intestines 
were  severed  by  the  knife  used  by  the  appellant.  This  ques- 
tion was  proper  upon  cross-examination.  The  witness  had 
described  the  wound,  had  stated  his  opinion  of  its  character, 
and  had  spoken  of  its  treatment.  The  question  was  directed 
to  the*  subject  of  the  examination  in  chief,  and  was  an  en- 
quiry upon  a  material  point  It  was  material  as  tending  to 
exhibit  the  degree  of  skill  possessed  by  the  expert,  and  as 
tending  to  explain  the  cause  of  death. 

A  party  cross-examining  a  witness  is  not  required  to  state 
what  evidence  he  expects  to  elicit  by  his  question.  The  rule 
which  applies  to  direct  examinations  does  not  apply  to  cross- 
examinations. 

There  was  no  error  in  admitting  evidence  of  the  appellant's 
flight.     It  is  proper  to  show  that  one  accused  of  crime  fled  to 
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avoid  arrest.  The  competency  of  such  testimony  is  one  thing ; 
its  value  quite  another  and  distinct  thing. 

The  evidence  shows  that  one  Moore  had  attempted  to  pro- 
voke a  fight  with  the  appellant  before  Hester^  the  deceased, 
came  upon  the  ground  where  the  fatal  rencounter  took  place. 
It  is  clear  to  our  minds,  that  this  quarrel  was  so  connected 
with  the  combat  which  ended  in  the  death  of  the  deceased, 
that  it  formed  part  of  the  res  gestoe.  The  court  ought  to  have 
permitted  the  appellant's  witnesses  to  state  their  version  of 
this  quarrel.  The  questions  asked  by  counsel  upon  this  subject 
were  proper.  TJ^re  was,  however,  no  formal  offer  of  evidence, 
nor  any  statement  of  what  the  witnesses  would  testify  to,  and 
there  is,  therefore,  no  available  error.  It  is  established  by 
many  cases,  that  unless  the  form  of  the  question  discloses  the 
character  and  materiality  of  the  evidence  sought  to  be  elicited, 
the  party  calling  the  witness  must  make  a  statement  of  what 
he  expects  the  testimony  to  prove. 

The  appellant  asked  witnesses  introduced  by  the  State,  what 
the  manner  of  the  throng  of  persons  upon  the  ground  was, 
and  whether  they  followed  him  up  threatening  violence.  We 
need  not  stop  to  enquire  whether  what  was  done  by  these  per- 
sons an  instant  after  the  blow  was  struck  was  or  was  not  a  part 
of  the  res  gestcCy  for  it  was  clearly  competent  upon  another 
ground.  It  was  competent  for  the  purpose  of  aiding  the  jury 
in  properly  determining  the  weight  to  be  attached  to  the  cir- 
cumstance of  the  appellant's  flight.  What  inference  shall  be 
drawn  from  such  an  act  depends  in  a  very  great  degree  upon 
the  circumstances  surrounding  the  accused.  Dr.  Wharton 
says :  "  In  all  cases  the  circumstances  explaining  or  excusing 
flight  are  to  be  taken  into  consideration.'^  Whart.  Crim.  Ev., 
section  750. 

The  court  instructed  the  jury  at  great  length.  One  hun- 
dred and  twenty-one  instructions  were  given.  There  is  more 
than  a  grain  of  truth  in  the  suggestion  of  the  counsel  that  such 
a  great  volume  of  instructions  was  likely  to  bewilder  and  mis- 
VoL.  80.— 26 
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lead  the  ordinary  juror.  But,  passing  this  point,  we  turn  to 
some  of  the  instructions  against  which  objections  are  most 
earnestly  pressed. 

The  12th  instruction  is  as  follows :  "  But  as  moral  certainty 
does  not  embrace  absolute  certainty,  on  the  other  hand,  a  rea- 
sonable  doubt  does  not  include  every  possible  doubt  that  might 
exist  in  the  field  of  man's  speculation.  These  terms  are  used 
in  an  effort  to  convey  to  the  understanding  that  state  of  the 
mind  wherein  convictions  are  formed  conscientiously,  upon  a 
basis  which  all  thoroughly  disciplined  judgments  will  concur 
in,  and  no  pure  conscience  will  disapprove.'* 

This  instruction  asserts  an  erroneous  doctrine.  It  is  not 
enough  that  the  conclusion  reached  be  one  in  which  "thor- 
oughly disciplined  judgments  will  concur,  and  no  pure  consci- 
ence will  disapprove."  The  juror  who  decides  a  civil  case  acts 
conscientiously,  and  upon  a  basis  which  the  judgment  approves. 
All  men  who  do  right  and  act  justly,  act  in  obedience  to 
judgment  and  conscience.  Good  men  do  this  in  the  every-^y 
business  of  life.  A  far  higher  requirement  is  imposed  where 
life  or  liberty  are  in  jeopardy.  In  such  cases  there  must  not 
only  be  a  conscientious  belief  of  guilt,  but  there  must  be  a 
conscientious  conviction  that  there  is  no  reasonable  doubt  of 
guilt.  Jurors  may  often  conscientiously  believe  an  accused 
person  to  be  guilty,  and  yet  be  not  convinced  to  that  degree 
of  certainty  which  the  law  requires. 

The  13th  instruction  is  in  conflict  with  the  rule  declared  in 
the  cases  of  Densmore  v.  The  State,  67  Ind.  306,  and  WrigU 
V.  The  State,  69  Ind.  163.  A  reasonable  doubt  may  arise  from 
lack  of  evidence  as  well  as  from  evidence.  In  the  first  ea:;e 
referred  to  it  is  said :  "  And  it  is  not  the  law,  as  we  think,  that 
a  reasonable  dou,bt  may  not  be  raised  upon  the  conjecture  ot 
the  defendant's  innocence,  though  there  is  nothing  in  the  *  ev- 
idence adduced '  that  furnishes  a  foundation  for,  or  suggestion 
of,  the  conjecture." 

The  32d  instruction  is  as  follows:  "  It  is  admitted  in  this 
case  that  the  deceased  was  cut  and  stabbed,  and  that  the  de- 
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fendant  inflicted  the  wound ;  therefore,  to  constitute  the  corpus, 
it  only  remains  for  you  to  determine  from  the  evidence  in  the 
case,  whether  that  wound  was  or  was  not  in  and  of  itself  fatal/^ 
This  instruction  ought  not  to  have  been  given.  The  body  or 
substance  of  a  felonious  homicide  is  not  the  mere  act  of  strik- 
ing a  blow  from  which  death  results.  The  body  of  such  a 
crime  is  made  up  of  many  more  essential  elements.  The  act, 
the  evil  mind,  the  fatal  result,  all  must  be  present  to  consti- 
tute "the  substance  or  whole  of  the  crime."  It  was  incum- 
bent upon  the  State  to  do  much  more  than  prove  the  blow  and 
its  result.  It  was  error  to  tell  the  jury  that  as  the  stabbing 
was  admitted,  it  only  remained  for  them  "  to  determine  from  the 
evidence  in  the  case,  whether  the  wound  was  or  was  not  in 
and  of  itself  fatal."  Much  more  than  this  was  required  of  the 
State  in  order  to  establish  the  crime  with  which  the  accused 
was  charged.     Wharton's  Crim.  Ev.,  section  325. 

Twelve  instructions  were  given  upon  the  subject  of  self-de- 
fence. It  is  complained  that  in  all  of  them  there  is  an  im- 
proper statement  of  the  law,  for  the  reason  that  in  none  of 
them  is  there  a  declaration  or  intimation  that  the  right  of  self- 
defence  extends  to  the  taking  of  human  life.  We  have  care- 
fully examined  the  instructions  and  there  appears  to  us  to  be 
just  grounds  for  complaint.  Not  one  of  the  instructions  de- 
clares that  an  assailant's  life  may  be  taken  by  one  who  is  in 
peril  of  suffering  great  bodily  harm  or  of  losing  his  life. 
There  is  a  studied  avoidance  of  this  branch  of  the  rule.  All 
the  authorities  agree  that  the  right  of  self-defence  extends  to 
the  killing  of  an  assailant  where  the  circumstances  are  such 
as  excuse  or  justify  resort  to  such  extreme  measures.  There 
was  evidence  in  the  present  case  from  which  it  might  have 
been  inferred  that  there  were  reasonable  appearances  of  griev- 
ous bodily  harm  and  which  might  have  created  a  reasonable 
apprehension  of  such  harm,  unless  resort  was  had  to  extreme 
measures.  We  do  not  say,  nor  mean  to  say,  that  the  jury 
^ould  have  yielded  to  this  evidence ;  we  go  no  further  than 
to  affirm  that  there  was  evidence  requiring  that  the  law  of 
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self-defence  should  have  been  stated  in  the  usual  and  ap- 
proved form.  Whether  an  instruction  is  or  is  not  proper, 
does  not  depend  upon  the  weight  or  importance  of  the  evi- 
dence. Where  an  accused  offers  evidence  tending  to  prove  a 
state  of  facts  to  which  a  settled  principle  of  law  is  applicable, 
the  instructions  should  declare  that  principle.  This  is  so  in 
all  cases  where  the  instructions  profess  to  fully  cover  the 
whole  ground,  and  to  state  all  the  essential  cleniients  of  a  crime 
or  defence.  If  the  instructions  do  not  assume  to  completely 
state  the  law  upon  the  subject,  but  arc  mere  general  state- 
ments of  leading  principles  and  are  correct  as  far  as  they  go, 
then  the  defendant  must  ask  for  a  more  specific  instruction 
upon  the  subject  which  he  desires  presented  to  the  jury.  Cbfae 
V.  State,  75  Ind.  511 ;  McOlary  v.  State,  75  Ind.  260. 

In  all  of  the  instructions  which  touch  upon  the  point,  the 
trial  court  declares  that  the  appearances  of  danger  mast  be 
such  as  would  create  in  the  mind  of  a  man  of  ordinary  pru- 
dence an  apprehension  of  immediate  and  urgent  danger.  An 
ideal  man  is  thus  made  the  standard  by  which  the  guilt  or 
innocence  of  the  accused  is  to  be  determined.  Is  this  correct? 
Should  not  the  standard  be  the  man  himself  ?  Ought  regard 
to  be  had  to  real  things,  the  man,  the  situation,  the  surround- 
ings, or  should  some  imaginary  person  be  taken  as  the  guide? 
There  is  some  conflict  in  the  cases.  Our  conclusion  is  that 
the  question  must  be  decided  upon  the  appearances  present  to 
the  eyes  and  mind  of  the  accused  himself,  and  upon  the  belief 
actually  and  in  good  faith  entertained  by  him.  Ultimately, 
the  question  whether  there  were  appearances  reasonably  indi- 
cating great  and  immediate  peril,  and  whether  they  did  actu- 
ally inspire  the  accused  with  the  honest  belief  of  urgent  and 
pressing  danger,  is  to  be  decided  by  the  jury.  But  the  court 
is  not  to  set  up,  as  the  standard  by  which  the  appearances  are 
to  be  measured  or  the  belief  tested,  an  ideal  man.  In  cases 
involving  life,  actual,  real  things  rather  than  ideal  should  be 
taken  as  standards  and  tests.  It  is  much  safer  and  better  to 
take  the  real  man,  the  actual  situation,  and  the  real  surroand- 
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ings.  There  is  not,  of  course,  to  be  any  enquiry  as  to  whether 
he  was  a  brave  man  or  a  coward,  nor  are  any  kindred  matters 
to  be  investigated. 

After  a  very  full  and  careful  review  of  the  authorities, 
Wharton  says:  "Viewing  the  law  in  this  respect  on  princi- 
ple, we  are  compelled  to  hold  that  the  question  of  apparent 
necessity  can  only  be  determined  from  defendant's  stand- 
point.'* Whart.  Homicide,  section  520.  Elsewhere  this  author 
says :  "  And  that  this  ideal  reasonable  man  is  an  inadequate 
standard  is  shown  by  a  conclusive  test.  Suppose  the  ideal 
reasonable  man  would  at  the  time  of  the  conflict  have  be- 
lieved that  a  gun  aimed  by  the  deceased  was  loaded,  whereas 
in  point  of  fact  the  defendant  knew  the  gun  was  not  loaded ; 
would  the  defendant  be  justified  in  shooting  down  an  assailant 
approaching  with  a  gun  the  defendant  knows  to  be  unloaded, 
simply  because  the  ideal  *  reasonable  man '  would  suppose  the 
gun  to  be  loaded  ?  No  doubt  that  in  such  case  no  honest 
belief  of  the  ideal  reasonable  man  would  be  a  defence  to  the 
defendant  who  knew  that  the  belief  was  falsej  and  that  he  was 
not  really  in  danger  of  his  life.  And  if  the  belief  of  the  ideal 
reasonable  man  is  not  admissible  to  acquit,  a  fortiori,  it  is  not 
admissible  to  conxnct.^^  Whart.  Homicide,  section  494.  Bish- 
op's statement  of  the  rule  is:  "If  the  person  assaulted, being 
himself  without  fault,  reasonably  apprehends  death  or  great 
bodily  harm  to  himself,  unless  he  kills  the  assailant,  the  kill- 
ing is  justifiable."  1  Crim.  Law,  section  865.  See,  also, 
Harris'  Crim.  Law,  129,  auth.  n.  This  statement  has  been  ap- 
proved in  express  terms  by  this  court.  Kingen  v.  The  State,  46 
Ind.  518 ;  Presser  v.  The  State,  77  Ind.  274.  In  Regina  v.  Thur- 
bam,  1  Den.  C.  C.  387,  it  was  said :  "The  guilt  of  the  priso- 
ner must  depend  on  the  circumstances  as  they  appear  to  him." 
In  Pond  V.  The  People,  8  Mich.  49,  and  Hurd  v.  People,  25  Mich. 
405,  this  doctrine  is  declared  and  enforced,  the  court,  in  the  lat- 
ter case,  saying  that  it  is  a  principle  "  of  natural  justice  which 
must  never  be  overlooked."  The  doctrine  is  thus  tersely  stated 
by  the  Supreme  Court  of  Iowa :     "  The  inquiry  is,  was  the 
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danger  actual  to  the  defendant's  comprehension ;  not  whether 
the  danger  existed  in  fact,  not  whether  injury  was  actually 
intended  by  the  deceased,  but  was  it  evident  or  actual  to  the 
prisoner  as  compared  with  danger  remote  or  problematical.*' 
The  State  v.  Neeley,  20  Iowa,  108.  Many  cases  are  cited  by 
Wharton  sustaining  the  rule  declared  by  him,  and  to  them  may 
be  added  Coffnian  v.  Gommonwealth,  10  Bush  Ky.  495 ;  S.  C,  1 
Am.  Crim.  R.  293 ;  The  Stale  v.  Martin,  30  Wis.  216.  W^hile 
the  precise  point  here  discussed  has  not  been  directly  presented 
to  this  court,  yet  there  runs  through  all  our  cases  a  recognition 
of  the  rule  that  the  belief  of  the  accused,  as  formed  from  the  ap- 
pearances present  to  his  vision  and  mind,  are  those  by  which  the 
question  of  his  guilt  or  innocence  must  be  determined.  The  cases 
already  cited  reveal  this.  In  Hicks  v.  The  State,  51  Ind.  407,  it 
was  said :  "  When  his  "  (the  accused's)  "  life  is  in  danger,  or  he 
is  in  danger  of  great  bodily  harm,  or  when,  from  the  acts  of  the 
assailant,  he  believes,  and  has  reasonable  ground  to  believe, 
that  he  is  in  danger  of  losing  his  life  or  receiving  great  bodily 
harm  from  his  adversary,  the  right  to  defend  himself  from  such 
danger,  or  apprehended  danger,  may  be  exercised  by  him,  and 
he  may  use  it  to  any  extent  which  is  reastmably  necessary." 
In  the  opinion  of  the  court,  delivered  by  Niblack,  J.,  in 
Runyan  v.  Tlie  State,  67  Ind.  80,  it  was  said :  "  It  seems  to 
us,  that  the  real  question  in  the  case,  when  it  was  given  to  the 
jury,  was,  was  the  defendant,  under  all  the  circumstances, 
justified  in  the  use  of  a  deadly  weapon  in  repelling  the  assault 
of  the  deceased  ?  We  mean  by  this,  did  the  defendant  have 
reason  to  believe,  and  did  he  in  fact  believe,  that  what  he  did 
was  necessary  for  the  safety  of  his  own  life  or  to  protect  him 
from  great  bodily  harm  ?" 

Very  many  other  points  are  made  against  the  instructions, 
but  we  do  not  find  it  necessary  to  consider  them,  as  the  case 
must  be  again  tried. 

Judgment  reversed ;  clerk  is  directed  to  issue  the  pioper 
order  for  the  return  of  the  appellant. 
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No.  sr)74. 
Hauss  vrr  al.  r.  Ni black. 

Attorney. —  Verdict. — Special  Findings. — A  complaint  to  recover  for  ser- 
vices as  attorney  in  effecting  a  compromise  of  several  suits  against  the 
defendants,  alleged  a  joint  employment  by  them.  Answer  of  general  de- 
nial and  payment.  Verdict  for  the  plaintiff  for  $750,  and  special  find- 
ings :  1.  That  the  defendant  H.  did  not,  in  connection  with  the  other 
defendants,  or  any  of  them,  enter  into  a  joint  express  contract  to  em- 
ploy the  plaintiff.  2.  That  11.  did  not,  in  connection  with  the  other 
defendants,  or  any  of  them,  jointly  agree  to  pay  the  defendant. 

Hddj  that  there  was  no  conflict  between  the  general  verdict  and  the  special 
findings. 

Same. — ConlracL'-Iiali/ication. — Instruction. — In  a  suit  against  several  jointly 
to  recover  for  services  in  effecting  a  compromise  of  suits,  it  is  correct  to 
instruct  the  jury  that,  though  some  of  the  defendants  did  not  unite  with 
the  others  in  employing  the  plaintiff,  in  the  first  instance,  yet  if  the  jury 
should  find  that  they,  with  knowledge  that  the  plaintiff  had  effected  a 
compromise  of  the  suits  against  them  and  others,  accepted,  acted  upon 
and  enjoyed  the  fruits  of  such  compromise,  they  must  be  held  liable  with 
the  others. 

Same. — The  evidence  showing  a  joint  contract  by  several  of  the  defendants, 
professing  to  act  for  themselves  and  some  others  of  the  defendants,  and 
some  evidence  tending  to  prove  a  ratification  by  these  others,  this  in- 
struction was  correct :  "  It  is  a  question  of  fact  whether  the  defendants 
or  any  of  them,  by  a  joint  contract,  express  or  implied,  ever  employed 
the  plaintiff  to  render  the  services  allegeds  If  you  find  that  any  of  them 
did  so  employ  him,  and  that  in  pursuance  thereof  he  rendered  the  ser- 
vices, then  you  should  find  against  those  who  so  employed  him  by  con- 
tract, express  or  implied,  for  some  amount,  unless  you  further  find  that 
he  has  been  fully  paid."  Also  the  following :  *'  If  some  of  the  defendants 
employed  the  plaintiff  by  a  contract,  expresvS  or  implied,  and  some  of 
them  did  not,  and  did  not  afterwards  accept  or  enjoy  the  fruits  of  his 
^rvices,  then  as  to  such  as  did  not  accept  and  enjoy  the  fruits  of  such 
services,  you  should  find  for  them,  although  the  plaintiff  should  be  en- 
titled to  recover  against  the  others." 

Practice. — Instrudums. — ^There  is  no  error  in  refusing  instructions  already 
substantially  given,  nor  those  too  narrow  to  be  applicable  to  the  whole 
evidence  on  the  questions  to  which  they  relate. 

Same. — Bill  of  Exceptumn. — To  make  an  oral  addition  to  or  modification  of 
a  written  instruction  prayed  is  a  fatal  error,  under  section  533,  B.  S.  1881, 
but  to  be  available  error  it  must  expressly  appear  by  bill  of  exceptions 
to  have  been  done. 
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Hauss  et  aL  V.  Niblack. 

From  the  Gibson  Circuit  Court. 

/.  E.  McCidlough,  L.  C.  Entbree^  R.  M.  J.  Miller  and  J.  B. 
Gamble,  for  appellants. 

C,  A.  Buskirk  and  M.  J,  Niblcuik,  for  appellee. 

BiCKNELL,  C.  C. — The  United  States  had  suits  pendiog 
against  the  appellants  and  others,  on  twelve  distillery  bonds; 
Hauss,  Jones  and  Gorman  were  each  on  one  of  the  bonds; 
Robb,  Alvis  and  Cunningham  were  each  on  three ;  Federer, 
Hazeltou,  Turpin  and  Hyneman  were  each  on  two  of  the 
bonds.  Before  the  institution  of  this  suit,  three  of  the  bonds- 
men, Lamb,  Lewis  and  Holcomb,were  dead ;  Lamb  and  Lewis 
had  administrators ;  Holcomb  had  none  and  had  died  insolvent 

This  suit  was  brought  by  the  appellee  against  all  the  liv- 
ing bondsmen,  except  John  W.  Bingham,  and  against  the  ad- 
ministrators of  Lamb  and  Lewis.  The  first  paragraph  of 
the  complaint  averred  that  said  bondsmen,  except  Bingham, 
employed  the  plaintiff  to  act  for  them  and  render  services  in 
their  behalf,  in  obtaining  settlements  and  compromises  of 
said  suits  on  the  distillery  bonds,  and  that  the  plaintiff  per- 
formed such  services,  of  the  value  of  $1,000,  of  which  seven 
hundred  and  fifty  dollars  had  been  due  and  unpaid  since 
March  1st,  1877.  The  second  paragraph  of  the  complaint 
differed  from  the  first,  in  stating  that  $1,000  was  the  compensa- 
tion expressly  agreed  upon. 

The  bill  of  particulars  was  an  account,  in  which  all  the 
bondsmen,  except  Bingham,  were  stated  as  debtors  to  the 
plaintiff  *^for  services  as  attorney  in  adjusting  and  compro- 
mising said  suits,  the  same  having  been  jointly  compromised.'* 

Some  of  the  defendants  were  not  served  with  process ;  some 
of  them  pleaded  the  general  denial ;  some  of  them  pleaded 
the  general  denial  and  payment ;  the  plaintiff  replied  in  de- 
nial of  the  payment ;  Jones,  Gorman  and  Hazleton  were  de- 
faulted ;  Jerauld,  Trippet  and  Kingston  pleaded  discbai^ 
in  bankruptcy  ;  the  suit  was  dismissed  as  to  the  administra- 
tors of  Lewis  and  Lamb. 
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The  issues  were  tried  by  a  jury,  who  found  for  the  plaintiff 
$750,  against  the  defendants  Hauss,  Robb,  Federer,-  Alvis, 
Turpin,  Hyneman,  Cunningham,  Gorman,  Hazleton  and  Jones, 
and  in  iavor  of  the  defendants  Jerauld,  Trippet  and  Kings- 
ton. With  their  verdict  the  jury  returned  interrogatories 
and  their  answers  thereto,  as  follows : 

"  1st.  Did  the  defendant  Francis  W.  Hauss,  in  connection 
with  the  other  defendants,  or  any  of  them,  ever  enter  into  an 
express  joint  contract  to  employ  the  plaintiff,  William  E. 
Niblack,  to  attend  to  or  compromise  all  twelve  of  the  cases 
alleged  in  the  complaint  herein  ?     Answer.    No. 

"  3d.  Did  the  defendant  Francis  W.  Hauss,  in  connection 
with  the  other  defendants  herein,  or  any  of  them,  ever  jointly 
agree  or  promise,  to  pay  the  said  William  E.  Niblack,  for  ser- 
vices rendered  by  him  as  attorney,  or  in  compromising  all 
twelve  of  the  above  mentioned  suits,  alleged  to  have  been 
pending  in  the  United  States  Court?     Answer.    No." 

The  defendants  Hauss,  Robb,  Federer,  Alvis,  Turpin,  Hyne- 
man and  Cunningham,  separately  moved  for  a  new  trial ;  their 
motions  were  overruled ;  the  defendant  Hauss  moved  for  judg- 
ment in  his  favor  upon  the  answers  to  the  interrogatories; 
this  motion  was  overruled  and  judgment  was  rendered  upon 
the  verdict.  From  this  judgment  the  defendant  Hauss  ap- 
pealed, and  the  other  defendants,  against  whom  judgment 
was  rendered,  joined  in  the  appeal. 

The  errors  assigned  are,  overruling  Hauss's  motion  for 
judgment  in  his  favor  upon  the  answers  to  the  interrogato- 
ries, and  overruling  the  motions  for  a  new  trial. 

There  was  no  error  in  overruling  Hauss's  motion  for  judg- 
ment in  his  favor.  The  answers  to  the  interrogatories  were 
not  inconsistent  with  the  verdict.  The  jury  may  have  been 
satisfied  by  the  evidence,  that  although  Hauss  had  not  entered 
into  the  contract,  either  personally  or  by  an  agent,  yet  he 
afterwards  ratified  it. 

The  motions  for  a  new  trial  call  in  question  the  sufficiency 
of  the  evidence  and  the  validity  of  the  instructions.     The 


410  SUPREME  CX)URT  OF  INDIANA, 

HauBS  doL  V,  Niblack. 

plaintiff  testified  that  several  of  the  defendants  had  spoken  to 
him  about  employing  him^  and  aflerwards  had  a  meeting  at 
Patoka,  in  April,  1876,  at  which  Hyneman,  Lamb,  Tarpin, 
Trippet,  Lewis,  and  others  were  present;  that  it  was  there 
agreed  that  the  plaintiff  should  act  for  all  the  parties  inter- 
ested in  the  Gibson  county  bonds  except  Bingham;  that 
plaintiff  proposed  to  the  secretary  of  the  treasury,  that  the 
bondsmen  should  pay  $1,505,  and  that  all  the  suits  shoald  be 
dismissed  at  the  defendants'  costs ;  and  that  said  proposition 
was  accepted ;  that  it  had  been  agreed  at  the  Patoka  meeting 
that  Lamb  should  act  for  all  the  parties,  and  the  plaintiff  should 
correspond  with  him.  Plaintiff  notified  Lamb  that  the  com- 
promise had  been  made,  and  that  the  parties  must  pay  the 
money  to  Gen.  Veatch ;  plaintiff  afterwards  met  Lamb,  Alvis, 
Turpin,  and  probably  some  others,  at  Lamb's  house,  in  Patoka, 
where  he  told  them  his  fee  would  be  $1,000,  and  they  did  not 
object  to  the  amount ;  he  also  told  them  he  must  hold  all  the 
parties  jointly  for  the  amount  of  the  fee.  After  the  first  meet- 
ing at  Patoka,  plaintiff  met  Kercheval,  one  of  the  bondsmai 
for  the  Spencer  county  distillery  No.  63 ;  he  had  been  informed 
that  plaintiff  had  been  employed  by  the  bondsmen  in  Gibson 
county,  "  so  the  Spencer  county  bondsmen  came  into  the  ar- 
rangement." After  the  meeting  at  Patoka,  plaintiff  saw  Hauss ; 
he  was  not  at  that  meeting,  but  he  seemed  particularly  anxious 
to  ^have  the  matter  settled,  and  wrote  plaintiff  the  following 
letter : 

"Princeton,  Indiana,  April  21,  1876. 
"  Hon.  W.  E.  Niblack  : 

"  Dear  Sir. — I  am  authorized  by  the  bondsmen  with  me  on 
the  Robb  bon4  to  say  that  if  a  compromise  can  be  effected 
with  the  government  for  $75  or  $100  each,  that  we  are  ready 
to  pay  the  money.  There  are  eight  of  the  bondsmen  that  will 
pay  the  amount,  the  others  are  fire-proof;  but  do  the  best  for 
us  that  can  be  done,  as  it  is  a  hardship  upon  us  to  pay  any- 
thing. Yours,  respectfully, 

"  F.  W.  Hauss,  for  the  Bondsmen." 
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James  C.  Veatch,  for  the  plaiutifiP,  testified :  "  I  am  collector 
of  internal  revenue  for  this  district ;  have  been  such  since  1870. 
After  being  informed  by  the  department  that  the  suits  on  all 
the  bonds  had  been  compromised  at  ?1,505  and  costs,  I  talked 
with  Kercheval,  Lamb  and  Hauss.  I  notified  Niblack,  Hauss, 
Cunningham,  Lamb,  Turpin,  Hyu^man  and  Hazelton ;  I  had 
one  or  two  interviews  with  Hauss  about  the  amounts;  the 
amount  was  paid  to  me,  not  all  at  once ;  Hauss  paid  me  on 
behalf  of  some  of  the  parties,  $408 ;  Lamb  paid  on  behalf  of 
others,  J804,  and  the  remainder  was  paid  by  other  parties ;  I 
•consider  Judge  Niblack's  services  in  this  compromise  to  be 
worth  not  less  than  $2,000." 

James  W.  Alvis,  for  plaintiff,  testified :  "  1  was  at  the  meet- 
ing in  Patoka^  in  April,  1876;  Lamb,  Lewis,  Jerauld,  Lu- 
cius S.  French,  Jones,  Josiah  Barnes,  Turpin,  Cunningham, 
Hyneman  and  Hazelton  were  there ;  Dr.  Lewis  did  most  of 
the  talking ;  Niblack  was  to  represent  all  the  bondsmen,  and 
do  the  best  he  could  for  them;  *  *  *  I  don't  think  Hauss 
was  there;  I  think  Dr.  Lewis  said  he  represented  Hauss,  or 
else  he  said  that  Hauss  would  stand  to  what  was  done ;  I  was 
also  present  in  the  spring  of  1877,  when  Niblack  told  Lamb 
his  fee  would  be  $1,000." 

Lucius  French,  for  plaintiff,  testified :  "  I  was  at  LamVs 
house  in  the  spring  of  1877,  when  Niblack  was  talking  about 
his  fee ;  Turpin,  Alvis,  Lamb  and  Federer  were  there ;  I  think 
it  was  stated  that  all  the  parties  were  liable  together." 

Wm.  H.  Trippet  testified :  "  I  was  at  the  meeting  at  Patoka 
in  1876 ;  Jerauld,  Lamb,  Caleb  Trippet,  Alvis,  Hyneman, 
Federer,  David  Johnson,  Turpin,  Cunningham  and  Lewis 
wei*e  there ;  Hauss  was  not  there ;  I  think  Lewis  said  that  he 
would  speak  for  Hauss." 

The  foregoing  was  testimony  offered  by  the  plaintiffs. 

Robb,  Hyneman,  Turpin  and  Hauss  were  sworn  for  the  de- 
fendants, and  their  testimony  was  in  conflict  with  the  fore- 
going, except  that  Hauss  admitted  that  he  contributed  to  pay 
the  assessment  after  the  compromise ;  and  Robb  stated  that 
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he  knew  of  the  compromise  being  made ;  and  Hyneman  and 
Turpin  both  swore  that  they  were  at  the  meeting  at  Patoka  in 
the  spring  of  1876. 

There  was  testimony  tending  to  support  the  verdict,  and 
when  that  is  the  case,  the  verdict  will  not  bo  disturbed  by  this 
court  on  accountof  conflicting  testimony.  Toney  v.  2Wy,73 
Ind.  34.  It  was  held  in  Robinson  v.  Gieadow,  2  Bing.  N.C. 
156,  that  where  an  insurance  has  been  made  for  the  benefitof 
several,  a  jury  may  infer  a  joint  contract  to  pay  the  broker; 
so  in  this  case  the  jury  had  a  right  to  infer  that  all  the  parties 
knew  of  the  arrangement,  and  assented  to  it,  and  were  jointly 
liable  to  pay  the  attorney.  See  the  opinion  of  Lord  Mans- 
field in  French  v.  Backhouse,  6  Burr.  2727. 

It  is  claimed  by  the  appellants  that  the  court  erred  in  giv- 
ing to  the  jury  instruction  No.  1,  asked  for  by  the  appellee. 
This  instruction  was  as  follows :  "  Although  the  jury  may  not 
be  satisfied  that  some  of  the  defendants  united  with  the  other 
defendants  in  the  employment  of  the  plaintiff  in  the  first  in- 
stance, yet,  if  the  jury  should  find  that  such,  with  knowledge 
that  the  plaintiff  had  effected  a  compromise  of  the  suits  against 
them  and  others,  accepted,  acted  upon  and  enjoyed  the  fruits 
of  such  compromise,  they  must  be  held  liable  with  the  othere 
for  whatever  fee,  if  any,  which  may  be  due  the  plaintiff." 

Here  were  twelve  distillery  bonds,  on  each  of  which  the 
United  States  had  brought  suits ;  there  were  more  than  twenty 
bondsmen,  some  of  them  liable  on  one  of  the  bonds,  some  on 
two,  some  on  three  and  some  on  four  or  more,  but  none  of 
them  liable  on  all,  the  bonds.  Ten  of  these  bondsmen  meet 
together  and  employ  an  attorney  to  compromise  all  the  suits; 
they  undertake  to  act  for  all  the  parties,  except  those  upon 
one  bond,  and  the  evidence  is  that  these  afterwards  "  came 
into  the  arrangement.'*  If  these  ten  had  authority  to  act  for 
the  others,  then  their  contract  was  the  joint  contract  of  all; 
if  they  had  not  such  authority,  as  to  any  of  the  absentees, 
these  absentees  could  ratify  what  had  been  done,  and  after 
such  ratification,  there  would  be  the  same  joint  contract  as  if 
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all  had  originally  agreed  to  it.  Such  a  ratification  may  be  by 
express  words  or  by  actions^  and  if  any  of  the  absentees, 
having  knowledge  of  the  contract  with  the  attorney,  and 
knowing  that  the  plaintiff,  by  virtue  of  such  contract,  had 
acted  for  them  in  making  the  compromise,  assented  to  that 
action  and  took  the  benefit  of  the  contract  with  the  attorney, 
by  receiving  the  fruits  of  the  compromise,  such  fects  would 
<;onstitute  a  sufficient  ratification  to  make  the  contract  theirs, 
the  same  as  if  they  had  been  present,  assenting  to  it,  when  it 
was  made.    There  was,  therefore,  no  error  in  instruction  No.  1. 

It  is  claimed  that  the  court  erred  in  instructing  the  jury 
ss  follows :  "  Now  it  is  a  question  of  fact  for  the  jury  to  say, 
whether  the  defendants  herein,  or  any  of  them,  by  a  joint 
•contract,  either  express  or  implied,  ever  employed  the  plain- 
tiff herein  to  render  the  services  mentioned  and  charged  for 
in  his  complaint.  If  the  jury  should  find  that  the  evidence 
preponderates  in  favor  of  the  proposition,  that  the  defend- 
ants herein,  or  any  of  them,  did  so  employ  the  plaintiff  to 
render  such  services,  and  that,  in  pursuance  of  the  employ- 
ment, he  rendered  the  services,  then  it  would  be  the  duty  of 
the  jur}'  to  find  against  the  defendants,  who  so  employed  the 
plaintiff  by  contract,  express  or  implied,  for  some  amount, 
unless  they  should  further  find  that  the  plaintiff  had  been 
fully  paid.'' 

It  is  said  that  this  instruction  was  likely  ^^to  mislead  the 
jury  into  the  error  of  finding  for  the  appellee,  upon  the  the- 
ory, that  a  joint  liability  in  the  appellants  might  be  implied 
from  the  circumstances  of  the  case ; ''  tha  appellants  claim 
that,  "  under  the  circumstances  of  this  case,  an  implied  joint 
contract  between  these  parties  was  impossible."  It  is  true, 
that  the  contract,  made  by  the  ten  for  themselves  and  the 
others,  was  an  express  contract,  and  if  they  acted  without  au- 
thority as  to  the  absentees,  and  the  absentees  afterwards  rat- 
ified such  action,  the  contract  then  became  their  express  con- 
tract, just  as  if  they  had  joined  in  its  original  making;  but 
A  ratification  nmy  be  inferred  or  implied  &om  circumstances, 
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and  this,  undoubtedly,  is  what  the  court  referred  to,  in  speak- 
ing of  an  implied  contract.  The  language  of  the  court, 
although  not  strictly  accurate,  had  no  tendency  to  mislead,  and 
such  a  technical  inaccuracy  will  not  warrant  a  reversal. 

The  objection  to  that  part  of  the  charge  found  on  line  18 
of  page  56  of  the  transcript  misstates  the  charge  by  leaving 
out  the  word  "  so."   The  appellants  say,  "the  first  sentence  of 
this  instruction  tells  the  jury,  in  general  terms,  that  if  defend- 
ants, or  any  of  them,  employed  the  plaintiff,"  etc. ;  but  the 
words  of  the  charge  are,  "if  the  defendants,  or  any  of  them, 
80  employed  the  plaintiff,"  etc. ;  that  is,  by  a  joint  contract, 
as  stated  in  the  next  preceding  paragraph  of  the  charge.   There 
was  no  error  in  this  part  of  the  instruction ;  the  court  had 
told  the  jury,  just  before,  that  it  was  a  question  of  fact  for 
them  to  say,  whether,  by  a  joint  contract,  the  plaintiff  had 
been  employed,  and  the  use  of  the  word  "contract,"  in  the 
subsequent  part  of  the  charge,  means  such  joint  contract,  and 
could  not  have  misled  the  jury  to  believe  that  the  plaintiff 
could  recover  on  any  several  cause  of  action.     The  appellants 
object,  also,  to  the  following  instruction,  given  by  the  court 
of  its  own  motion :     "  If  some  of  the  defendants  employed  the 
plaintiff  by  a  contract,  express  or  implied,  and  some  of  them 
did  not  employ  the  plaintiff  by  a  contract,  express  or  implied, 
and  did  not  afterwards  accept  or  enjoy  the  fruits  and  benefiti^ 
of  his  services,  if  such  services  were  rendered  by  the  plaintiff, 
then,  as  to  such  defendants  who  did.  not  so  employ  the  plain- 
tiff, and  who  did  not  accept  and  enjoy  the  fruits  of  such  ser^ 
vices,  the  jury  should  find  for  such  defendants,  even  although 
the  plaintiff  should  be  entitled  to  recover  against  others." 

The  objection  urged  against  this  part  of  the  charge  is  that 
"  it  undertakes  to  hold  the  appellants  liable  jointly,  if,  with- 
out having  entered  into  the  general  employment,  they  simply 
enjoyed  the  fruits  and  benefits  of  appellee^s  services."  Bat 
this  part  of  the  instruction  does  not  say  who  are  liable ;  it  says 
who  are  not  liable ;  it  is  a  charge  in  favor  of  the  appellants, 
and  rightly  tells  the  jury  that  they  ought  to  find,  in  fiivor  of 
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those  defendants  who  neither  employed  the  plaintiff  nor  had 
the  benefit  of  his  services.  Nobody  could  be  liable^  except 
one  who  ^vas  a  party  to  the  joint  contract,  at  first,  or  who 
afterwards  ratified  it.  There  was  no  error  in  this  part  of  the 
instruction. 

It  is  claimed  that  instructions  Nos.  2  and  3,  asked  for  by 
defendant  Hauss,  were  erroneously  refused  by  the  court. 
These  instructions,  in  substance,  alleged  that  Hauss  could  not 
be  liable  unless  he  entered  into  the  joint  contract  of  employ- 
ment charged  in  the  complaint.  There  was  no  error  in  refus- 
ing these  instructions ;  the  court  had  already  told  the  jury 
that  the  plaintiff  must  prove  a  joint  contract  in  order  to  re- 
cover, and,  although  Hauss  was  not  a  party  to  the  contract, 
and  was  not  present  when  plaintiff  was  employed,  and  had  not 
authorized  anybody  to  act  for  him,  still  he  would  be  liable  if 
he  afterwards  ratified  the  contract,  although  he  had  nothing 
to  do  with  making  it. 

The  fourth  instruction  asked  for  by  the  defendant  Hauss 
was  too  narrow.  It  made  the  verdict  of  the  jury  depend  upon 
the  action  of  Lewis,  and  whether  that  action  was  known  to 
Hauss,  when  he  ratified  the  contract  of  employment ;  it  told 
the  jury  that  Hauss  could  not  be  liable,  unless,  aft;er  being 
acquainted  with  the  action  of  Lewis,  he  ratified  that  action ; 
but  if  the  ten  bondsmen  present  made  a  contract  with  the 
plaintiff  for  and  in  the  name  of  all  the  bondsmen,  the  question 
was.  Did  Hauss,  who  was  not  there,  afterwards  ratify  the  con- 
tract so  made  for  him?  If  he  did,  then  he  was  liable,  whether 
he  knew  anything  about  the  action  of  Lewis  or  not;  the  fourth 
instruction,  which  says  that  Hauss  was  not  liable,  unless,  know- 
ing of  the  action  of  Lewis,  he  ratified  that  action,  was  prop- 
erly refused. 

The  fifth  instruction  asked  for  by  Hauss  asserted  that  there 
was  no  evidence  that  Hauss  had  ever  authorized  Lewis  to  act 
for  him,  or  had  ever  ratified  any  action  of  Lewis  in  his  behalf. 
The  real  question,  however,  was,  whether  Hauss  had  ever  rati- 
fied the  contract  made  for  him  by  the  ten  bondsmen ;  and  he 
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might  have  done  that,  whether  Lewis  had  authority  to  act  for 
him  or  not,  and  although  entirely  ignorant  of  any  action  by 
Lewis.  There  was  no  error  in  refusing  the  said  fifth  in- 
struction. 

It  follows,  from  what  has  been  said,  that  there  was  no  sub- 
stantial error  in  the  modification  by  the  court  of  instructions 
Nos.  1  and  2,  asked  for  by  the  defendant  Hauss.  The  court 
gave  the  jury  instruction  No.  6,  asked  for  by  said  defendant, 
and  gave  also  a  modification  of  it,  upon  the  court's  own  mo- 
tion. It  is  objected  to  this  modification  that  it  was  an  oral 
addition  to  a  written  instruction  asked  for;  an  oral  modifica- 
tion of  a  written  instruction,  asked  for  by  a  party,  would  be  a 
fatal  error.  Lung  v.  Deaij  16  Ind.  349 ;  Bosworth  v.  Barker^ 
65  Ind.  595 ;  Frovines  v.  Heaaton,  67  Ind.  482.  But,  in  this 
case,  it  does  not  appear  by  the  bill  of  exceptions,  that  tliis 
modification  was  given  orally.  The  court  was  authorized  to 
give  a  written  modification.  Practice  Act,  sec.  324.  In  the 
absence  of  any  statement  to  the  contrary  in  the  bill  of  excep- 
tions, the  presumption  is  that  what  ought  to  have  been  done 
was  done,  and  that  the  modification  was  in  writing;  there  was 
no  request  that  the  court  should  give  its  own  instructions  in 
writing.  There  was  no  substantial  error  in  the  substance  of 
the  modification  in  question.  Hauss's  letter  to  Niblack  men- 
tioned eight  bondsmen  aud  others ;  on  the  bond  Hauss  Rigned 
there  were  only  five  names  besides  his  own ;  it  was  for  the 
jury  to  determine  what  other  bondsmen  were  referred  to 
in  the  letter.  There  was  no  error  in  mentioning  the  letter  as 
one  of  the  circumstances  to  be  considered  upon  the  question 
of  Hauss's  liability.  There  is  no  available  error  in  the  record. 
The  judgment  of  the  court  below  ought  to  be  ai&rmed. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  it  is  hereby  in  all  things  affirmed,  at  the  costs  of  the 
appellants. 

Niblack,  J.,  did  not  participate  in  the  decision  of  this 

Petition  for  a  rehearing  oyerruled. 
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Reax  Estate,  Action  to  Recover.— Ownfcr  Claim.— TUle^—ln  an  action  to  ^  txi 

recover  poasession  of  real  property,  a  counterclaim  which  avers  that  the 
defendant  is  the  owner  in  fee  simple,  is  in  possession,  and  that  the  plain- 
tiir^s  claim  creates  a  cloud  upon  the  defendant's  title,  is  sufficient,  though 
the  sources  of  the  defendant's  title  are  not  fully  set  out. 

SamEi — Vendor  and  Purchaser. — Notice. — Mortgagee, — A  suit  commenced  by 
B.  against  C.  and  D.,  to  recover  real  property,  is  no  notice  of  B.'s  claim 
to  a  mortgagee  of  E.,  who,  during  the  pendency  of  the  suit,  had  the  l^al 
title,  and  after  E.  is  made  a  party  the  pendency  of  the  suit  is  no  notice 
to  a  purchaser  of  the  property  who  thereafter  buys,  claiming  title  through 
such  mortgage.  A  purchaser  with  notice  from  a  purchaser  without  no- 
tice takes  the  property  divested  of  any  claim. 

Pbactice. — Arffunientative  DeniaL — No  error  is  committed  in  sustaining  a 
demurrer  to  an  argumentative  denial  in  reply,  when  the  general  denial 
remains  on  file. 

Supreme  Court. —  Weight  qf  Ehidence. — The  Supreme  Court  will  not  dis- 
turb a  judgment  upon  the  weight  of  the  evidence,  when  the  evidence 
tends  to  support  the  finding. 

From  the  Vigo  Circuit  Court. 

8.  B.  Oookins,  O,  G.  Day,  A.  Baker  and  E.  DanieUj  for  ap- 
pellant. 

J.  M.  Allen,  W.  Mack  and  8,  C.  Davis,  for  appellees. 

Best,  C. — On  the  1st  day  of  March,  1864,  the  appellant 
brought  suit  against  Asher  Norton  for  the  recovery  of  certain 
real  estate  situate  in  Terre  Haute.  At  the  March  term,  1865, 
the  appellant  &sked  and  obtained  leave  to  amend  her  complaint 
by  making  Sophia  Smith  a  defendant.  The  amendment  was 
made  and  process  was  ordered,  returnable  at  the  next  term. 
Whether  Horace  B.  Smith,  who  was  also  a  defendant,  was 
named  in  the  original  complaint  or  was  brought  in  afterwards, 
does  not  appear  from  the  record.  The  case  passed  through 
various  vicissitudes  for  ten  years,  when  it  was  discovered  that 
the  complaint  was  lost,  and  a  substituted  one  was  filed.  The 
first  paragraph  of  this  complaint  contained  the  usual  aver- 
VoL.  80.— 27 
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ments  for  the  recovery  of  real  propety.  The  second  averred 
substantially  that  the  appellant  owned  and  was  in  possession 
of  the  property  in  1857,  and  that  Horace  B.  Smith,  by  his 
fraud,  stating  particularly  the  fact^,  induced  her  to  convey 
him  the  property  on  the  3d  day  of  February,  1857;  that,  on 
the  26th  day  of  said  month,  said  Horace  B.  Smith  conveyed 
the  property  to  Asher  Norton,  who  took  the  same  while  ap- 
pellant was  in  possession,  without  consideration  and  with  full 
notice  of  her  rights;  that  in  March,  1861,  Norton  "  put  ap- 
pellant out  of  possession,"  and  on  the  15th  of  July,  1862, 
conveyed  the  property  to  Sophia  Smith,  who  accepted  the 
same  with  full  notice  of  the  appellant's  rights,  and  without 
any  consideration  other  than  five  dollars,  love  and  affection ; 
that  the  defendant  has  been  in  possession  since  March,  1861, 
enjoying  the  rents  and  profits,  to  the  damage  of  appellant 
$2,500.  Prayer,  that  the  deeds  be  cancelled,  the  appellant's 
title  quieted  and  the  possession  recovered. 

At  the  November  term,  1876,  Nicholas  Filbeck  was  ad- 
mitted as  a  defendant  and  filed  an  answer  in  two  paragraphs. 
The  first  was  a  general  denial,  and  the  second  a  counter  claim, 
styled  a  cross  complaint.  In  the  second  it  was  averred,  in 
substance,  that  Filbeck  was  in  possession  and  was  the  owner 
in  fee  of  the  premises  in  dispute ;  that  Sophia  Smith  had 
owne3  them  under  a  "  clear,  connected  and  continuous  chain 
of  title  from  the  government,"  and  that  while  she  owned 
them  she  executed  a  mortgage  upon  them  to  William  R.  Mc- 
Keen ;  that  he  subsequently  foreclosed  the  mortgage,  caused 
the  property  to  be  sold,  and  became,  himself,  the  purcliaser 
for  $4,500,  without  any  notice  whatever  of  the  appellants 
claim;  that  aflerward,  to  wit,  in  April,  1873,  McKoen  sold 
and  conveyed  said  premises  to  the  appellee  Filbeck  for  $4,- 
000,  and  that  he  bought  and  paid  for  said  premises  in  good 
faith  and  without  any  notice  whatever  of  the  appellant's 
claim ;  that,  at  the  time  of  his  purchase,  this  suit  had  not  ap- 
peared upon  the  records  of  the  court  for  several  years ;  that 
all  the  papers  were  misplaced  or  lost  except  a  motion  to  reij»- 
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gtate  the  cause ;  that  the  motion  did  not  disclose  the  nature 
or  object  of  the  suit,  and  there  was  no  paper,  record  or  mem- 
orandum showing  that  it  was  a  suit  for  the  possession  pf  said 
property ;  that  appellant's  claim  creates  a  cloud  upon  his  title. 
Prayer,  that  his  title  be  quieted  as  against  the  appellant.  A 
demurrer  for  want  of  facts  was  overruled  to  this  paragraph  and 
an  exception  reserved. 

Thereupon  the  appellant  replied  in  two  paragraphs.  The 
first  was  a  general  denial  and  the  other  special. 

In  the  latter  it  was  averred,  substantially,  that  Filbeck  did 
not  purchase  the  property  and  receive  his  deed  therefor  with- 
out notice  of  the  appellant's  claim ;  that  '^  this  suit  was  com-  ' 
menoed  on  the  1st  day  of  March,  1864,  and  has  been  pend- 
ing in  this  court  ever  since,''  and  that  if  the  papers  were  lost 
or  mislaid,  as  averred,  it  occurred  without  the  appellant's 
&ult ;  that  if  the  case  was  not  placed  upon  the  docket  of  the 
court,  as  averred,  it  was  because  of  the  fault  or  negligence  of 
the  clerk,  without  the  negligence  or  knowledge  of  the  appel- 
lant, and  that  by  reason  of  the  pendency  of  said  suit  Mc- 
Keen  was  a  purchaser  of  said  premises  with  notice  of  appel- 
lant's claim.  A  demurrer,  for  want  of  fects,  was  sustained  to 
this  paragraph  of  the  reply  and  an  exception  taken. 

The  issues  were  tried  by  the  court,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  for  the  appellees.  From 
this  judgment  the  appellant  appeals  and  assigns  various  er- 
rors, some  of  which  are  mere  grounds  for  a  new  trial,  and 
others  are  not  insisted  upon  in  the  argument.  It  is  insisted, 
however,  that  the  court  erred  in  overruling  the  demurrer  to 
the  counter  claim,  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  reply,  and  in  overruling  the  motion  for  a 
new  trial. 

It  is  assumed,  though  not  so  expressly  stated,  that  the  counter 
claim  is  bad,  without  the  averment-s  that  the  suit  had  not 
appeared  upon  the  records  of  the  court  for  several  years 
before  the  appellees'  purchase,  and  it  is  insisted  that  such 
mverments  can  not  aid  the  pleading,  as  such  notice  as  the 
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pendency  of  the  suit  furnished  could  not  be  impaired  or  de- 
stroyed by  the  failure  of  the  clerk  to  docket  such  suitor  keep' 
the  papers  upon  the  files.  Without  holding  that  the  want  of 
diligence  in  the  prosecution  of  the  suit^  as  against  a  purcliaser 
for  value  and  without  notice,  is  sufficient  to  destroy  such  no- 
tice as  the  pendency  of  the  suit  would  otherwise  furnish,  we 
are  of  opinion  that  the  counter  claim  was,  without  these  aver- 
ments, sufficient.  It  was  averred  that  Filbeck  was  the  owner 
in  fee  simple,  was  in  possession  and  that  appellant's  claim 
created  a  cloud  upon  his  title.  This  was  sufficient.  It  was 
said  in  Dumont  v.  DuforCj  27  Ind.  263,  that  "  A  title  in  fee 
simple  means  a  title  to  the  whole  of  the  thing  absolutely,  and 
it  seems  to  us  that  any  claim  of  title  to  the  same  thing  by  another 
is  necessarily  adverse  to  him  who  owns  the  whole  fee,  in  the 
sense  of  the  statute.''  See  Gillett  v.  Carahaw,  50  Ind.  381. 
Nor  did  the  allegations  in  the  answer,  showing  the  source  of 
the  appellees'  title,  weaken  these  general  averments.  It  was 
alleged  that  Sophia  Smith  owned  the  property  under  a  con- 
tinuous chain  of  title  from  the  government ;  that  she  executed 
a  mortgage  upon  it  to  McKeeu,  who,  through  it,  obtained  title 
for  value  and  without  notice  of  appellant's  claim,  and  thai 
appellee  obtained  McKeen's  title  for  value  and  without  notice. 
It  appears  that  Filbeck  purchased  after  the  institution  of  the 
suit,  but  it  does  not  appear  that  his  vendor,  McKeen,  was  a 
party  to  the  suit,  nor  that  Sophia  Smith  was  a  party  at  the 
time  McKeen  acquired  his  title  from  her;  and,  therefore,  the 
allegations  showing  the  source  of  his  title  do  not  weaken  the 
general  averment  that  he  was  the  owner  in  fee  simple.  It  is 
true  that  it  is  not  averred  that  McKeen  acquired  his  title  be- 
fore Sophia  Smith  was  made  a  party  to  the  suit,  but  no  &ct 
is  alleged  inconsistent  with  it,  and,  therefore,  the  general  aver- 
ment that  he  was  the  owner  in  fee  simple  supplied  the  omis- 
sion. It  is  averred  that  McKeen  purchased  of  Sophia  Smith, 
who  had  the  legal  title,  for  value  and  without  notice  of  the 
appellant's  equity,  and,  if  so,  he  took  the  title  divested  of  such 
claim,  and  so  did  Filbeck,  by  his  purchase  from  McKeen. 
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The  counter  claim  was  clearly  good,  and  no  error  was  com- 
mitted in  overruling  the  demurrer  to  it. 

What  we  have  said  in  disposing  of  the  demurrer  to  the 
counter  claim,  virtually  disposes  of  the  demurrer  to  the  second 
paragraph  of  the  reply.  If  the  averments  in  the  counter  claim, 
that  the  suit  had  not  appeared  upon  the  dockets  of  the  court 
for  several  years,  were  immaterial,  those  in  the  reply  in  avoid- 
ance of  them  were  equally  so.  Aside  from  these  averments, 
the  paragraphs  of  the  reply  in  question  merely  denied  the 
averments  of  the  counter  claim  by  affirming  the  contrary  to 
be  true.  This,  it  is  true,  was  good  as  an  argumentative  denial, 
but,  as  the  general  denial  was  also  filed,  no  error  was  com- 
mitted in  sustaining  the  demurrer  to  this  paragraph.  Strough 
V.  Gear,  48  Ind.  100;   Wray  v.  Wray,  32  Ind.  126. 

This  brings  us  to  the  motion  for  a  new  trial.  That  motion 
embraced  the  following  causes,  viz. : 

Ist.  The  finding  is  contrary  to  law. 

2d.  It  is  not  sustained  by  sufficient  evidence. 

3d.  The  court  erred  in  admitting  parol  testimony  tending 
to  show  that  a  summons  had  not  been  issued  on  the  day  the 
complaint  was  filed,  after  an  entry  upon  the  entry  docket  had 
been  read,  stating  that  a  summons  had  been  issued. 

4th.  The  court  erred  in  admitting  parol  testimony  to  show 
that,  at  the  time  Filbeck  purchased  the  property,  search  had 
been  made  in  the  clerk's  office  for  the  papers  in  this  cause,  and 
that  they  could  not  be  found. 

5th.  The  court  erred  in  finding  that  the  deed  made  by  the 
appellant  had  been  delivered  to  Horace  B.  Smith,  so  as  to 
invest  him  with  the  title. 

The  3d  and  4th  causes  for  a  new  trial  may  be  considered 
together,  as  we  are  of  the  opinion  that  the  admission  of  the 
testimony,  if  wrong,  was  harmless. 

It  appears  from  the  complaint  that  the  appellant  conveyed 
the  property  in  dispute  to  Horace  B.  Smith,  on  the  3d  of  Feb- 
ruary, 1857 ;  that  Horace  B.  Smith  conveyed  the  property  to 
Asher  Norton,  February  26th,  1857 ;  and  that  he  obtained 
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possession  on  the  1st  of  March,  1861 ;  that  he  conveyed  it  to 
Sophia  Smith,  July  15th,  1862,  and  she  was  not  made  a  party 
to  the  suit  until  the  March  term,  1865.  It  appears  from  the 
evidence  that  Sophia  Smith  executed  a  mortgage  upon  the 
property  to  William  R.  McKeen,  on  the  8th  day  of  March, 
1864,  for  $4,000,  through  which  Filbeck  derives  his  title. 
This  mortgage  was  executed  nearly,  or  quite,  a  year  before 
Sophia  Smith  was  impleaded,  and  as  she  had  the  legal  title 
from  the  15th  of  July,  1862,  the  pendency  of  the  suit  against 
other  parties  was  no  notice  to  a  purchaser  from  her. 

Wade,  on  the  Law  of  Notice,  sec.  355,  thus  states  the  law : 
**  It  is  not  sufficient  that  there  is  a  claim  made  by  the  pleadings 
to  the  property.  To  affect  a  purchaser  who  comes  in  pendente 
lite,  under  the  holder  of  the  legal  title,  with  constructive  notice 
of  the  equity  claimed  against  it,  the  holder  of  the  legal  title 
must  have  been  impleaded  at  the  time  of  the  purchase.  Should 
he  be  brought  in  subsequent  to  the  purchase,  the  lis  pendau 
would  not  take  effect  by  relation,  so  as  to  charge  the  purchaser 
with  notice,  although  the  property  may  have  been  specially 
designated  in  the  bill." 

The  pendency  of  the  suit  against  other  parties  was  no  notice 
to  McKeen  of  the  appellant's  equity,  and,  therefore,  the  parol 
testimony,  tending  to  show  that  no  summons  had  issued,  could 
not  possibly  injure  the  appellant. 

Nor  was  she  injured  by  the  testimony  tending  to  show  that 
no  papers  were  on  file  in  this  cause  at  the  time  Filbeck  pur- 
chased the  property.  McKeen  was  not  a  party  to  the  suit,  nor 
did  he  acquire  his  title  through  any  person  who  was,  at  the 
time,  a  party  to  the  suit. 

Again,  the  validity  of  McKcen's  mortgage  was  not  ques- 
tioned, and,  as  he  took  it  without  notice  of  appellant's  claim, 
he  was,  therefore,  a  bona  fide  purchaser.  Work  v.  BraytoUy  5 
Ind.  396;  Babcock  v.  Jordan,  24  Ind.  14. 

Filbeck  purchased  the  title  of  McKeen,  acquired  through 
such  mortgage,  and  it  was  immaterial  whether  the  pendeDcj 
of  such  suit  was  notice  to  him  (Filbeck)  or  not,  as  a  pur- 
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chaser  with  notice  from  a  purchaser  without  notice  is  protected. 
2d  Story  Eq.  Juris.,  sec.  1503tt ;  Brami  v.  Budd,  2  lud.  442 ; 
Hamp8on  v.  Fally  64  Ind.  382. 

For  these  reasons,  we  think,  that  if  the  evidence  had  shown 
that  a  summons  was  issued  on  the  day  the  suit  was  commenced, 
iind  that  the  papers  were  on  file  when  Filbeck  purchased, 
these  fiicts  would  not  have  been  constructive  notice  to  McKeen 
or  to  Filbeck  of  the  appellant's  equity,  and,  therefore,  no  injury 
was  sustained  by  the  admission  of  the  testimony. 

The  other  causes  for  a  new  trial  may  be  grouped  and  con- 
sidered together. 

Under  them  the  appellant  insists  that  the  evidence  shows 
that  the  deed  made  by  her  to  Horace  B.  Smith  was  never  de- 
livered, and  for  that  reason  the  finding  was  wrong. 

John  Arnold's  deposition  was  taken  in  1879.  He  testified 
that  he  had  conveyed  the  property  to  the  appellant,  and  that 
Horace  B.  Smith  afterward  induced  her  to  believe  that  some 
of  Arnold's  creditors  were  about  to  institute  proceedings  to 
subject  the  property  to  the  payment  of  his  debts ;  that  to  avoid 
this  appellant  made  a  deed,  in  which  her  husband  did  not 
join,  and  delivered  it  to  one  A.  E.  Taylor,  to  be  held  by  him 
until  it  became  necessary  to  deliver  it,  in  order  to  avoid  the 
supposed  danger ;  that,  on  learning  that  such  deed  would  be 
inoperative,  if  delivered,  because  her  husband  had  not  exe- 
cuted it,  she  made  the  deed  in  question,  handed  it  to  Arnold, 
to  b^  by  him  delivered  to  Taylor  in  lieu  of  the  one  then  held 
by  him ;  that  he,  with  such  deed,  called  upon  Smith,  requested 
him  to  go  with  him  to  Taylor  to  take  up  the  old  and  substi- 
tute the  new  deed ;  that  Smith  was  then  unable  to  go,  but  pro- 
posed to  take  the  deed  and  deliver  it,  himself,  to  Taylor ;  that 
thereupon  he  handed  said  deed  to  Smith,  and  that  neither  he 
nor  appellant  ever  otherwise  delivered  said  deed.  It  further 
appears  that  Smith  at  the  same  time  made  a  deed  of  some  lots 
to  appellant,  who  afterward  conveyed  them  away,  at  the  in- 
stance and  for  the  benefit  of  Smith.  This  is  substantially  the 
case  made  to  show  that  the  deed  was  not  delivered.     In  op- 
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position  to  this,  the  appellees  read  the  deposition  of  the  same 
witness,  taken  in  1865,  in  which  he  testified  that  the  appellant 
had  made  a  deed  to  Smith,  and  that  he,  as  her  agent,  delivered 
the  deed,  without  saying  anything  about  it  having  been  given 
to  Smith,  to  be  by  him  delivered  to  Taylor  as  an  escrow.  The 
second  paragraph  of  the  complaint  averred  that  possession 
was  surrendered  to  Smith's  vendee  in  1861.  The  deed  ^as 
sought  to  be  set  .aside  because  it  was  fraudulently  obtained, 
and  the  testimony  taken  in  1865  supported  this  version  of 
the  transaction.  Under  these  circumstances,  the  court  found 
for  the  appellees,  and  we  do  not  think  we  can  disturb  the 
finding,  as  there  was  certainly  some  evidence  in  support  of  it 

For  these  reasons,  we  think  the  court  did  not  err  in  over^ 
ruling  the  motion  for  a  new  trial,  and  that  the  judgment  should 
be  affirmed. 

Per  Curiam. — It  is  therefore  considered,  upon  the  fore- 
going opinion,  that  the  judgment  be  and  it  is  hereby  in  all 
things  affirmed,  at  appellant's  costs. 

On  Petition  for  a  Rehearing. 

Best,  C. — A  rehearing  is  asked  on  the  ground  that  the 
court  erred  in  holding  that  the  lower  court  properly  over- 
ruled the  motion  for  a  new  trial.  It  is  claimed  that  the  court, 
in  holding  that  the  finding  could  not  be  disturbed,  as  there 
was  some  evidence  to  support  it,  based  its  decision  upon  a 
rule  of  law  wholly  inapplicable  to  the  case  made  by  the  evi- 
dence; that  the  evidence  upon  the  question  whether  appel- 
lant's deed  was  delivered  to  Smith  was  documentary,  and  in 
such  case  this  court  will  determine  the  fact  upon  the  weight 
of  the  evidence.  We  do  not  controvert  the  rule,  but  think 
the  case  is  not  within  it.  The  testimony  tending  to  show 
that  the  deed  was  not  delivered  was  by  deposition,  but  there 
was  some  oral  testimony  upon  the  same  question.  Besides, 
John  Arnold  testified  by  deposition,  in  1865,  that  Smith  ad- 
vised appellant  to  make  a  deed  to  some  friend  to  hold  for  her 
benefit,  and  that  she  declined  to  do  so ;  that  he  then  proposed 
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that  if  she  would  convey  the  property  to  him  he  would  con- 
vey her  the  Blinn  lots  and  a  half  interest  in  a  warehouse ; 
that  she  was  reluctant  to  do  so^  and  he  suggested  that  the  deed 
need  not  be  recorded,  but  might  be  put  in  safe  keeping  until 
an  emergency  arose ;  that  in  pursuance  of  this  arrangement 
the  appellant  made  him  a  deed  for  the  property  in  questiou 
and  he  conveyed  the  lots  to  her,  but  not  the  half  interest  in 
the  warehouse.  He  further  testified  that  he,  as  her  agent, 
delivered  the  deed  to  Smith.  Afterward  the  appellant  sur- 
rendered the  possession  to  Smith's  vendee  and  subsequently 
conveyed  the  Blinn  lots  at  the  instance  of  Smith.  Appel- 
lant's deed  to  Smith  and  Smith's  deed  to  her  were  made  at 
the  same  time,  were  parts  of  the  same  transaction,  and  her 
subsequent  conveyance  of  the  lots  was  a  recognition  of  the 
delivery  of  the  deeds.  Surrendering  possession  also  indi- 
cated such  fact.  These  facts,  aided  by  the  above  testimony, 
tended  strongly  to  show  a  delivery  of  the  deed,  and  we  can 
not  say  that  the  testimony  tending  to  show  that  the  deed  was 
handed  to  Smith  to  be  delivered  to  Taylor  as  an  escrow  even 
ftirnished  a  fair  preponderance  upon  this  question.  Under 
these  circumstances  the  finding  can  not  be  disturbed,  and  the 
petition  should  be  overruled. 

Per  Curiam. — Petition  overruled. 


No.  9127. 

The  State,  ex  rel.  Wright,  Administrator,  v.  Brown 

ET  AL. 

Decedents'  EIstates. — Payment  of  Judgment  Liens. — General  Debts, — Action 
on  Administrator's  Bond, — If  an  administrator  pay  on  general  debts  money 
that  should  be  paid  on  judgments  which  are  liens  apon  the  decedent's 
lands,  and  thus  become  unable  to  pay  the  judgments,  he  and  his  sureties 
become  liable  on  his  bond  to  the  holders  of  the  judgments. 
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pRAcrrrcE. — Pleading. — Amendment, — Vemurrer.—lt  a  complaint  be  amcDded 
and  filed  without  authority,  the  irregularity  is  not  reached  by  demarrer, 
but  a  motion  to  reject  it  is  the  proper  remedy,  and,  under  "  leave  to  amend 
the  complaint  herein,''  a  plaintiff  may  change  the  existing  paragraphs 
and  add  new  ones. 

Same. — ExhibUs. — Where  several  paragraphs  of  a  pleading  refer  to  the 
same  written  instrument  as  the  foundation  of  each,  one  copy  of  it  is  mi- 
ficient  for  all. 

From  the  Harrison  Circuit  Court. 

W.  T^  Jones  and  L.  Jordan,  for  api)ellant. 

W.  N.  Tracewell  and  R.  J.  Traceivell,  for  appellees. 

BiCKNELL,  C.  C. — Robert  Brown,  as  administrator  of 
Goldsmith  Brown,  had  two  judgments  against  Thompson 
Brown,  who  owned  land  upon  which  these  judgments  were 
liens.  Robert  Brown  resigned,  and  Samuel  J.  Wright  wag 
appointed  in  his  place  as  administrator  de  bonis  nan.  Thomp- 
son Brown  died,  owning  said  land,  leaving  the  said  judgments 
unpaid.  His  widow,  Margaret  Brown,  became  his  adminis- 
tratrix, and  as  such  received  some  personal  property  of  her 
decedent,  but  not  enough  to  pay  his  debts.  She  obtained  an 
order  to  sell  said  land  to  make  assets,  and  sold  the  same,  and 
received  $71 1,  the  proceeds  of  the  sale.  Instead  of  applying 
said  money  in  payment  oF.said  judgments,  she  applied  $399.50 
of  it  upon  her  own  claim  for  §000  as  the  widow  of  her  de- 
cedent, and  used  nearly  all  the  remainder  in  paying  claims 
against  her  decedent's  estate,  of  inferior  degree  to  .said  judg- 
ments, and  left  the  judgments  entirely  unpaid.  Wright,  as 
administrator  de  bonis  non  of  Goldsmith  Brown,  then  brought 
this  suit  against  Margaret  Brown  and  her  sureties,  upon  her 
administration  bond. 

The  complaint  was  in  two  paragraphs;  demurrers  to  each 
of  them,  for  want  of  suflBcient  facts,  were  sustained ;  judg- 
ment was  rendered  for  the  defendants  upon  the  demurrers,  and 
Wright  appealed. 

He  assigned  three  errors,  but  his  counsel,  in  their  brief, 
discuss  only  one  of  them;  the  other  two  are,  therefore,  regarded 
as  waived. 
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The  error  relied  on  is  as  follows :  "  The  court  erred  in 
sustaining  the  demurrer  to  the  second  paragraph  of  the  com- 
plaint." 

The  second  paragraph  alleges  the  foregoing  fiicts^  and  the 
execution  of  the  bond  by  the  appellees,  and  says :  "A  copy  of 
which  said  bond  is  on  file  with  the  first  paragraph  of  this  com- 
plaint as  exhibit  ^A/  and  the  same  is  by  reference  made  part 
hereof."  This  paragraph  also  states  that  there  were  no  other 
liens  against  any  of  said  land,  and  alleges  five  breaches,  to  wit : 

1.  Failure  to  apply  said  money  upon  said  judgments,  al- 
though often  requested  so  to  do. 

2.  The  same,  describing  the  judgments  more  particularly. 

3.  The  same,  stating  that  said  judgments  are  the  only  liens 
on  said  land. 

4.  Failure  to  apply  said  money  to  the  payment  of  judgment 
debts,  liens  on  said  land. 

5.  Failure  to  pay  said  judgments,  and  use  of  said  money 
in  payment  of  claims,  not  liens  on  said  lands ;  specifying  such 
claims  to  the  amount  of  $612,  including  $399.50  taken  by  the 
administratrix  on  account  of  the  $500  to  which  she  was  en- 
titled as  widow,  which  payments  left  her  without  money  enough 
to  pay  said  judgments. 

It  was  the  duty  of  the  administratrix  to  pay  said  judgments 
before  paying  general  debts.  Decedents*  Act,  section  109,  2 
K.  S.  1876,  p.  534.  An  administrator  may  be  sued  on  his 
bond  by  any  creditor  of  the  estate,  for  any  violation  of  the 
duties  of  his  trust,  and  the  measure  of  damages  shall  be  the 
injury  sustained  by  any  person  interested  therein.  Decedents' 
Act,  section  163,  2  R.  S.  1876,  p.  551. 

If  this  administratrix  paid,  on  general  debts,  the  money 
that  should  have  been  paid  on  the  judgments  held  by  the  ap- 
pellant, and  thus  became  unable  to  pay  the  judgments,  she 
and  her  sureties  thereby  became  liable  to  the  appellant  on 
her  bond. 

The  appellees  make  an  argument  upon  the  amendment.  If 
the  amended  complaint  was  filed  without  authority,  the  proper 
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remedy  was  a  motion  to  reject  it.  Such  an  irregularity  i< 
not  reached  by  demurrer ;  but  there  was  nothing  wrong  in 
the  amendments ;  the  plaintiff  had  leave  to  amend  the  com- 
plaint and  did  amend  it  by  interlineation;  parts  of  that 
amended  complaint  were  stricken  out,  and  the  plaintiff  again 
"  had  leave  to  amend  the  complaint  herein ; "  under  such  a 
general  leave  to  amend  a  complaint,  the  plaintiff  may  change 
the  existing  paragraphs  or  add  new  ones,  or  he  may  do  both ; 
in  this  case  he  did  both,  and  the  first  paragraph  as  amendetl 
and  the  second  paragraph  were  properly  in  the  record.  After 
this  last  amendment,  the  complaint  consisted  of  the  first  par- 
agraph as  amended  and  the  second  paragraph.  To  each  of 
these  the  defendants  demurred  for  want  of  facts  sufficient,  etc 

The  appellees  are  mistaken  in  supposing  that  the  first  par- 
agraph as  amended  is  not  part  of  the  record,  and  they  are 
also  mistaken  in  asserting  that  no  copy  of  the  bond  sued  on 
was  filed  with  the  second  paragraph ;  a  copy  of  the  bond  was 
filed  with  the  first  paragraph  as  amended,  and  was  therein 
properly  referred  to  as  "  Exhibit  A."  The  second  paragraph 
made  a  reference  to  that  exhibit  in  the  language  hereinbefore 
set  forth ;  this  was  sufficient.  In  Sidener  v.  Davis,  69  Ind, 
336,  this  court  said,  on  page  341 :  "  We  have  often  decided 
that,  where  several  paragraphs  of  a  complaint  *  *  refer  to 
the  same  written  instrument  as  the  foundation  of  each,  one 
copy  of  it  is  sufficient  for  all  the  paragraphs  of  the  complaint." 

The  complaint  contained  a  good  cause  of  action ;  the  appel- 
lant was  not  bound  to  enforce  his  lien  against  the  real  estate, 
nor  to  wait  until  the  removal  or  final  settlement  of  the  ad- 
ministratrix, nor  to  file  his  judgments  as  claims  against  the  de- 
cedent's estate,  nor  to  consider  whether  the  decedent's  estate  was 
probably  solvent  or  not.  It  was  the  duty  of  the  administratrix 
to  apply  the  assets  to  the  payment  of  the  judgments  before 
paying  the  general  debts.     Pence  v.  Makepeace,  75  Ind.  480. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  complaint ;  the  judgment  of  the  court 
below  ought  to  be  reversed. 
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Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellees, and  this  cause  is  remanded,  with  instructions  to  the 
court  below  to  overrule  the  demurrer  to  the  second  paragraph 
of  the  complaint. 


No.  8085. 

Todd  et  al.  v.  Wood  et  al. 

AflBiGNMENT  OF  Erbo&s. — Names  of  PaHies, — Rule  (/  Court. — Unlefls  the 
assignment  of  errors  contain  the  full  names  of  all  the  parties,  according 
to  rule  No.  1  of  the  Supreme  Court,  the  appeal  will  be  dismissed. 

From  the  Boone  Circuit  Court. 

0.  C.  Oalmn,  for  appellants. 
C,  S.  Wesner,  for  appellees. 

Woods,  J. — ^The  appellees  have  moved  to  dismiss  the  ap- 
peal in  this  case  because  the  assignment  of  errors  does  not 
contain  the  full  names  of  all  the  parties,  as  required  by  rule 
one  of  this  court. 

There  seem  to  be  more  than  twenty  appellants  and  two  ap- 
pellees in  the  case.  In  the  assignment  of  errors  they  are 
designated  as  follows,  to  wit :  "  Daniel  Todd  et  al.  v.  Daniel 
Wood  et  al.'" 

The  case  was  not  submitted  by  agreement,  but  upon  default 
of  the  appellees,  who,  therefore,  have  not  waived  their  right 
to  insist  on  the  rule.  The  motion  must  be  sustained.  Lang 
V.  Cox,  36  Ind.  470 ;  Damall  v.  Hurt,  55  Ind.  275. 

The  appeal  is  dismissed,  with  costs. 
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No.  9007. 

Noel  et  al.  c.  Hagerhorst. 

pROBnssoRY  Note. — Signature, — Non  egl  Factum. — Emdenee, — Suit  against 
Christina  M.  Hagerhorst,  the  defendant,  apon  a  note  signed  "  C.  M.  Hag- 
erhorst." The  execution  of  the  note  being  put  in  issue,  and  a  finding 
had  thereon  for  the  defendant,  a  new  trial  was  refused.  The  evidence 
showed  that  a  son  of  the  defendant  had  conducted  a  groceiy  store  from 
1864  until  1877,  in  the  name  of  the  defendant,  and  during  a  part  of  the 
time  in  the  name  of  C  M.  Hagerhorst  &  Co.  In  1876  the  defendant  gave 
a  power  of  attorney  to  her  son  to  execute  promissory  notes  in  her  name,  in 
the  course  of  his  business,  which  was  revoked  after  the  note  was  given. 
The  note  was  also  in  evidence. 

Heldf  that  a  new  trial  should  have  been  granted. 

Evidence. — Power  of  Attorney. — Record. — Pradict. — Reading  the  record  of  a 
power  of  attorney  in  evidence,  over  objections  made  without  specifying 
any  specific  cause  for  objection,  is  not  available  error. 

From  the  Marion  Superior  Court. 

8.  Claypooly  H.  C.  Newcomb  and  W.  A.  Ketcham,  for  appel- 
lants. 

NiBLACK,  J. — Complaint  by  Edmund  B.  Noel  and  Wood 
Noel  against  Christina  M.  Hagerhorst,  in  two  paragraphs. 

The  first  paragraph  was  upon  a  promissory  note  for  $174.- 
62,  dated  July  2d,  1877,  and  signed  "  C.  M.  Hagerhorst/' 
and  the  second  was  upon  an  account,  principally  for  flour, 
corn-meal  and  various  articles  of  feed  for  horses,  on  which  it 
was  claimed  there  was  a  balance  due  of  $235.07. 

As  to  the  first  paragraph  of  the  complaint  the  defendant 
answered  non  est  factum  under  oath ;  also  that  the  note  was 
given  without  any  consideration  whatever.  As  to  both  para- 
graphs she  answered  in  general  denial  and  payment.  Aft^er 
issue  joined,  the  cause  was  tried  at  special  term,  without  a  jury, 
the  result  being  a  finding  for  the  defendant.  A  motion  for  a 
new  trial  being  first  denied,  judgment  was  rendered  against 
the  plaintiffs  on  the  finding.  Upon  an  appeal  to  the  general 
term  the  judgment  at  special  term  was  affirmed.  Questions 
are  made  upon  the  sufficiency  of  the  evidence,  and  upon  the 
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refusal  of  the  court  to  admit  certain  evidence  offered  by  the 
plaintiffs  at  the  trial. 

It  was  made  to  appear  by  the  evidence,  that  in  April,  1869, 
one  Christian  F.  Hagerhorst,  a  son  of  the  defendant,  pur- 
chased a  stock  of  groceries  kept  in  a  house  in  the  city  of  In- 
dianapolis, the  establishment  comprising  what  was  known  as 
the  Fruit  House  Grocery ;  that  he  purchased  the  groceries 
and  executed  notes  for  a  portion  of  the  purchase-money,  in 
the  name  of  C.  M.  Hagerhorst;  that,  from  this  and  some 
other  circumstances,  the  vendor  received  the  impression  that 
the  said  Christian  F.  Hagerhorst  had  purchased  the  groceries 
for,  and  as  the  agent  of,  the  defendant ;  that  the  said  Chris- 
tian carried  on  the  grocery  business  at  the  same  house  occu- 
pied by  his  predecessor,  until  September,  1877,  when  he  sold 
out  and  quit  business ;  that  for  a  portion  of  the  time  he  did 
business  in  the  name  of  C.  M.  Hagerhorst  &  Co.,  and  during 
the  rest  of  the  time  in  the  name  of  C.  M.  Hagerhorst ;  that 
in  February,  1876,  the  plaintiffs  commenced  to  sell  him  goods 
in  the  name  of  C.  M.  Hagerhorst  and  continued  to  have  mu- 
tual dealings  with  him  in  that  name  until  near  the  time  he 
went  out  of  business ;  that  on  the  2d  day  of  July,  1877,  there 
wa&  a  balance  due  the  plaintiffs  of  $174.62,  for  which  the 
said  Christian  executed  the  note  in  suit,  assuming  to  repre- 
sent the  defendant  when  executing  it,  and  attaching  to  said 
note  the  name  "  C.  M.  Hagerhorst ; "  that  the  real  name  of 
the  defendant  was  Christina  Maria  Hagerhorst,  but  that  she 
sometimes  signed  her  name  Maria  Christina  Hagerhorst. 

As  a  part  of  their  preliminary  proof,  the  plaintiffs,  over 
the  objection  and  exception  of  the  defendant,  but  without  any 
specific  objection  being  pointed  out,  read  in  evidence  from 
one  of  the  volumes  of  the  mortgage  records  of  Marion  County, 
the  record  of  a  power  of  attorney,  as  follows : 

"Know  all  men  by  these  presents,  that  I,  Mary  Christina 
Hagerhorst,  have  made,  constituted  and  appointed,  and  by 
these  presents  do  jmake,  constitute  and  appoint  Christopher 
M.  Hagerhorst  my  true  and  lawful  attorney  for  me  and  in 
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my  name,  place  and  stead,  to  execute  mortgages  on  my  prop- 
erty and  in  my  name  to  bind  me  and  my  property  and  to 
execute  promissory  notes  in  my  name  in  tlie  course  of  his 
(Christopher  M/s)  business,  and  whenever  he  shall  deem  the 
same  necessary  and  proper,  giving  and  granting  unto  him, 
my  said  attorney,  full  power  and  authority  to  do  and  perfonn 
all  and  every  act  and  thing  whatever,  requisite  and  necessary 
to  be  done  in  and  about  the  premises,  *  *  *  hereby  rati- 
fying and  confirming  all  that  my  said  attorney,  or  his  sub- 
stitute, shall  lawfully  do  or  cause  to  begone  by  virtue  hereof 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
the  fifth  day  of  October,  in  the  year  one  thousand  eight  hun- 
dred and  seventy-six. 

"  Mary  Christina  Hagerhorst." 

To  this  record  of  a  power  of  attorney  was  attached  the 
record  of  a  proper  certificate  of  acknowledgment  by  a  duly 
authorized  officer.  On  the  margin  of  the  record,  read  in  evi- 
dence as  above,  there  was  written  as  follows : 

"This  power  of  attorney  is  hereby  revoked  and  canceled 
October  3d,  1877.  Maria  Christina  Hagerhokst. 

"  Attest :    C.  F.  Darnell,  R.  M.  Co. 
"  Per  W.  F.  Keay,  Deputy." 
Which  was  also  read  in  evidence  in  connection  with  the  record 
of  the  power  of  attorney. 

There  was  undisputed  evidence  tending  to  prove  that  the 
power  of  attorney,  of  which  a  record  was  introduced  as  above, 
was  executed  by  the  defendant,  and  that  the  revocation  on  the 
margin  of  the  record  was  signed  by  her ;  also  tending  to  prove 
that  by  the  use  of  the  name  Christopher  M.  Hagerhorst,  in 
the  power  of  attorney,  the  defendant  intended  to  name  and 
describe  Christian  F.  Hagerhorst,  and  to  constitute  him  her 
attorney  in  fact.  In  other  words,  the  evidence  appears  to  us 
to  have  justified  the  conclusion  that  the  power  of  attorney  was 
executed  to  the  said  Christian  F.  Hagerhorst  by  the  name  of 
Christopher  M.  Hagerhorst. 
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The  note  was  also,  at  the  proper  time,  read  in  evidence  by 
the  plaintiffs. 

The  finding  of  the  court,  as  to  the  second  paragraph  of  the 
complaint,  appears  to  us  to  have  been  fairly  sustained  by  the 
evidence ;  but  we  think  the  court  erred  in  finding  that  the 
defendant  was  not  liable  on  the  note. 

As  has  been  seen,  the  record  of  the  power  of  attorney  was 
read  in  evidence  without  any  specific  objection  having  been 
made  to  its  introduction,  and  hence  no  question  was  reserved 
to  its  admission  in  evidence.  We  need  not,  therefore,  inquire 
whether  that  record  was  admissible  as  the  record  of  a  lawfully 
recorded  written  instrument,  or  as  secondary  evidence  only  in 
the  absence  of  the  original  power  of  attorney,  but  must  as- 
sume that  the  record  was  properly  in  evidence,  and  that  it 
contained  a  true  copy  of  the  original  instrument  of  which  it 
purported  to  be  a  copy. 

We  are  of  the  opinion  that  the  power  of  attorney,  when 
taken  in  corfnection  with  the  oral  testimony  which  accom- 
panied it,  fairly  established  the  authority  of  Christian  F. 
Hagerhorst  to  execute  the  note  in  suit,  in  the  name  and  on 
behalf  of  the  defendant,  and  that,  consequently,  the  court  be- 
low at  general  term  erred  in  affirming  the  judgment  at  spe- 
cial term. 

As  the  judgment  must,  at  all  events,  be  reversed,  and  as  we 
have  no  brief  from  the  appellee,  we  will  not  rule  upon  some 
other  minor  questions  presented  by  counsel  for  the  appellants. 

The  judgment  below  at  general  term  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings. 
Vol.  80.— 28 
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80   434  No.  8637. 

143    204 


Talburt  et  al.  v.  The  Berkshire  Life  Insurance 

Company. 

MoRTQAQE. — Assumption  of  Payment. — Deed. —  Mistake. —  Cbrrcotion.—  Cor- 
tract — Rescission. — A.  mortgaged  lands  to  B.,  and  then  sold  the  lands  to  C. 
who  agreed  to  pay  the  mortgage ;  but  the  conveyance,  which  recited  C:s 
agreement,  by  mistake,  did  not  describe  the  property.  Subsequentlj,  A. 
and  C.  rescinded  the  contract  (C.  never  having  been  in  posseBsionjbefore 
B.  had  notified  C.  that  he  accepted  him  for  the  debt 

Heldy  that  B.  could  not  recover  a  personal  judgment  against  C.  for  the 
mortgage  debt,  nor  could  he  compel  a  correction  of  the  deed. 

Special  Finding. — Piactice. — When  the  court  finds  the  facts  specially  with 
its  conclusions  of  law  thereon  under  the  statute  (R.  S.  1881,  section  551),» 
fact  in  issue,  concerning  which  there  is  no  finding,  is  deemed  not  proTeo. 

Appeal. — Notice. —  Waiver. — Dismissal, — The  right  to  have  an  appeal  dis- 
misseil  for  want  of  notice  to  parties  to  the  judgment,  who  have  not  ap- 
pealed, is  waived  by  a  submission  of  the  cause  by  agreement. 

Witness. — Oi-om-Eramination. — Evidence. — Harmless  Error. — It  is  error  to  al- 
low a  party  to  call  a  witness  to  contradict  an  irrelevant  statement  of 
his  adversary's  witness,  drawn  out  on  cross-examination ;  but,  if  the  mat- 
ter be  so  entirely  irrelevant  that  it  can  not  influence  the  result,  the  error 
will  not  be  available. 

From  the  Marion  Superior  Court. 

8.  Qaypooly  H.  C.  Newcomb  and  W.  A.  Ketcfuzm,  for  appel- 
lants. 

W.  Henderson  and  M.  B,  Williams,  for  appellee. 

Bicknell,  C.  C. — Hutchings  and  wife  mortgaged  land  to 
the  appellee  to  secure  $3,000  with  interest ;  the  mortgage  be- 
came due  by  non-payment  of  the  interest.  Hutchings  sold  the 
land  to  Talburt,  who  assumed  the  lyortgage  debt,  and  agreed 
to  pay  it.  Hutchings  and  wife,  intending  to  convey  the  land 
to  Talburt,  made  him  a  deed,  in  which  the  land,  instead  of  be- 
ing described  as  lots  217  and  218,  which  were  owned  and  mort- 
gaged by  Hutchings,  was  described  as  lots  117  and  llSt 
which  Hutchings  never  owned.  Hutchings  became  insol- 
vent. Talburt,  after  paying  three  or  four  instalments  of  in- 
terest, refused  to  pay  any  more,  and  he  and  HutchiDgs  re- 
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scindcd  their  contract.  The  appellee  then  brought  this  action 
against  Hatchings  and  wife,  Talburt  and  wife,  and  several 
judgment  creditors  of  Hutchings,  who  had  obtained  their 
judgments  after  the  date  of  Talburt^s  deed.  The  complaint 
prayed  for  judgment  against  Hutchings  and  Talburt  for  the 
debt  and  interest,  and  for  foreclosure  of  the  mortgage,  and  for 
the  correction  of  the  deed  to  Talburt.  Talburt  and  wife  and 
Hutchings  and  wife  answered  by  a  general  denial.  Talburt 
also  answered  separately  as  to  so  much  of  the  complaint  as 
soughta  personal  judgment  against  him.  The  defendant  Mary 
C.  Hutchings  also  answered  separately  as  to  so  much  of  the 
complaint  as  sought  correction  of  the  mistake.  Most  of  the 
judgment  creditors  failed  to  appear,  and  as  to  them  the  com- 
plaint was  taken  as  confessed ;  some  of  them  had  been  notified 
by  publication  only. 

The  first  paragraph  of  Talburt's  separate  answer  alleged 
that  he  never  had  notice  of  plaintiff's  acceptance  of  his  sup- 
posed promise  to  pay  said  debt ;  that,  before  the  mistake  in 
the  deed  was  discovered,  Hutchings  became  insolvent,  and 
judgments  were  rendered  against  him  to  an  amount  exceed- 
ing the  value  of  the  land,  and  that  thereupon  he  and  Hutch- 
ings had  rescinded  their  contract,  and  that  the  consideration 
of  his  said  promise  had  failed. 

The  separate  answer  of  Mary  Hutchings  averred,  in  sub- 
stance, that  she  made  no  mistake  in  the  deed  to  Talburt,  and 
never  intended  to  convey  to  him  lots  217  and  218. 

The  appellee  replied  to  the  separate  answer  of  Talburt  in 
two  paragraphs : 

1st.  In  denial. 

2d.  That  on  November  13th,  1876,  she  notified  saidTal- 
burt,  that  she  accepted  his  agreement  to  pay  said  mortgage 
debt,  and  requested  him  to  pay  an  instalment  of  interest 
then  due,  which  said  Talburt  paid,  and  that  said  rescission  was 
made  afterwards  and  with  full  knowledge  that  plaintiff  had 
accepted  said  Talburt's  agreement  to  pay  said  mortgage  debt. 

The  plaintiff,  and  the  defendants  Hutchings  and  wife,  Tal- 
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hurt  and  wife,  and  a  few  of  the  judgment  creditors,  who  had 
filed  formal  answers,  submitted  the  issues  to  the  court  for 
trial,  and  the  plaintiff  and  the  defendant  Talburt  requested 
the  court  to  state  the  facts  in  writing  and  the  conclusions  of 
law  thereupon  separately.     This  the  court  did  as  follows: 

1st.  The  court  found  that  the  amount  due  upon  the  notes 
andmortgage  for  principal,  interest,  costs  and  attorneys' fees,  is 
$3,877.10. 

2d.  That,  at  the  date  of  the  mortgage,  Hutchings  owned  the 
mortgaged  property. 

3d.  That  Hutchings  and  wife  executed  the  mortgage,  as 
stated  in  the  complaint. 

4th.  That,  on  the  13th  of  February,  1875,  Hutchings,  still 
being  the  owner  of  the  mortgaged  land,  sold  it  to  Talburt  for 
$5,000,  of  which  Talburt  paid  $2,000,  by  a  conveyance  of 
real  estate,  and  for  the  remainder  assumed  the  payment  ofthe 
mortgage  debt  to  the  plaintiff,  and  thereupon  Hutchings  and 
wife,  on  the  day  last  mentioned,  made  a  deed  to  Talburt,  in- 
tending thereby  to  convey  to  him  the  mortgaged  property, 
but  by  mistake  described  it  as  lots  117  and  118,  instead  of 
lots  217  and  218,  it  being  stated  in  the  deed  that  Talburt,  as 
part  payment  of  the  purchase-money,  agreed  to  pay  plaintiff 
the  said  mortgage  debt. 

■  5th.  That,  shortly  after  the  execution  of  this  deed,  Hutch- 
ings informed  Henderson,  who  was  plaintiff^s  agent,  that  Tal- 
burt had  agreed  to  pay  plaintiff  said  mortgage  debt,  and  there- 
upon said  agent  notified  Talburt  of  an  instalment  of  interest 
coming  due,  which  instalment  and  three  other  semi-annual 
instalments  of  interest  said  Talburt  paid,  and  kept  the  in- 
terest paid  until  May  14th,  1877;  that  in  December,  1877, 
plaintiff's  said  agent  again  wrote  to  Talburt,  about  the  inter- 
est then  due,  and  Talburt  replied  that  he  had  no  longer  any 
arrangement  to  pay  the  same,  but  said  nothing  about  a  rescis- 
sion of  the  contract. 

6th.  That  Hutchings  discovered  the  mistake  in  the  deed  in 
the  spring  or  fall  of  1876,  but  Talburt  did  not  know  about  it 
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until  March,  1877 ;  and  then  Hutchings  and  Talburt  agreed 
that  said  sale  of  the  mortgaged  property  should  be  rescinded^ 
Hutchings  agreeing  thereto,  in  consideration  that  Talburt 
would  permit  him  to  retain  the  property,  and  Talburt  agree- 
ing, thereto  because  he  thought  Hutchings  could  not  make 
him  a  good  title  to  lots  217  and  218,  and  because  he  expected, 
by  such  rescission,  to  avoid  liability  for  the  remainder  of  the 
mortgage  debt;  that  Talburt  never  reconveyed  lots  117  or 
118  to  Hutchings,  nor  quitclaimed  them  to  the  owner  thereof, 
and  that  plaintiff's  agent  had  no  knowledge  of  such  attempted 
rescission,  until  June,  1878,  when  he  learned  it  from  Talburt's 
answer  in  this  case. 

7th.  That,  after  the  conveyance  from  Hutchings  to  Talburt, 
the  judgments  were  recovered,  a  list  of  which  was  annexed  to 
Talburt's  answer,  and  all  of  them,  except  one,  were  in  force 
at  the  date  of  the  alleged  rescission. 

8th.  By  the  mortgage,  which  was  duly  recorded,  the  prin- 
cipal becomes  due  on  default  of  payment  of  the  interest,  and 
by  such  default  the  principal  has  become  due,  and  the  plain- 
tiff is  entitled  to  foreclosure. 

9th.  That  the  conveyance  from  Hutchings  to  Talburt  ought 
to  be  corrected  by  inserting  therein  lots  217  and  218,  in  place 
oflot8ll7and  118. 

10th.  That  said  defendants,  the  judgment  creditors,  have 
junior  Hens  upon  the  mortgaged  premises,  in  a  specified  order, 
and  in  certain  specified  amounts,  except  Sinker,  Davis  &  Co., 
who  have  no  interest. 

Wherefore,  from  the  above  named  facte,  as  conclusions  of 
law,  it  is  found  by  the  court  that  the  defendants  John  D. 
Hutchings  and  Charles  W.  Talburt  are  personally  liable  to 
the  plaintiff  on  the  notes  set  out  in  the  complaint. 

Defendants  Mary  C.  Hutchings  and  Talburt  severally,  and 
defendants  Jonas  Miller  and  Samuel  Miller  jointly,  excepted 
to  the  said  conclusions  of  law,  and  also  moved  for  a  new  trial. 
The  motions  were  overruled,  and  said  defendants  excepted. 
Judgment  was  rendered  upon  the  finding,  to  wit :   Personal 
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judgments  against  Hatchings  and  Talburt  severally  for  thi* 
amount  of  the  debt^  interest  and  attorneys'  fees,  and  for  tlic 
correction  of  the  deed  to  Talburt,  and  that  his  title  to  loU 
217  and  218  be  quieted,  and  for  foreclosure  and  sale  of  the 
mortgaged  property,  and  the  application  of  the  proceeds,  1st, 
in  payment  of  costs ;  2d,  in  payment  of  the  plaintiff's  judg- 
ment; 3d,  the  remainder,  if  any,  to  be  paid  to  Talburt;  4th, 
if  there  be  any  deficiency,  the  amount  thereof  to  be  levied, 
first,  of  Talburt's  property,  or,  if  he  have  not  enough,  then  of 
Hutch  ings'  property.  The  defendant  Talburt  appealed  to  the 
superior  court  in  general  term,  where  errors  were  assigned  as 
follows: 

Talburt  assigned  error  in  rendering  a  personal  judgment 
against  him,  and  in  decreeing  correction  of  the  deed,  and  Id 
overruling  his  motion  for  a  new  trial. 

Mary  Hatchings  assigned  error  in  decreeing  correction  of 
said  deed  as  to  her,  and  in  rendering  any  judgment  against 
her  except  for  foreclosure,  and  in  overruling  her  motion  for 
a  new  trial. 

Jonas  Miller,  one  of  the  judgment  creditors,  assigned  error 
in  decreeing  the  correction  of  said  deed  as  to  him,  and  in  ovc^ 
ruling  his  motion  for  a  new  trial. 

The  court  in  general  term  affirmed  the  judgment  of  the 
court  in  special  term,  and  said  Talburt  and  Mary  Hutchiogs 
appealed  to  this  court,  assigning  error  in  such  affirmance. 

This  cause  was  submitted  by  agreement  on  the  8th  of  May, 
1880;  six  months  thereafter,  on  the  9th  of  November,  1880, 
the  appellee  moved  to  dismiss  the  appeal,  for  want  of  notioe 
to  the  other  parties  to  the  judgment. 

It  was  held,  in  Field  v.  Burton,  71  Ind.  380,  that  the  rule, 
which  requires  appeals  to  be  dismissed  for  want  of  such  notice, 
is  somewhat  technical,  and  that  any  benefit  or  advantage  there- 
from may  be  waived;  and  in  Brooks  v.  Doxey,  72  Ind.  327,  it 
was  held  that  where  a  cause  has  been  submitted  by  agreement, 
on  an  assignment  of  error  calling  in  question  a  ruling  upon 
a  motion  for  a  new  trial,  such  submission  is  a  waiver  of  all 
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objections  to  any  alleged  defect  of  parties  to  the  appeal.  The 
motion  to  dismiss  the  appeal  is,  therefore,  overruled. 

One  of  the  reasons  alleged  for  a  new  trial  was,  permitting 
the  plaintiff  to  call  Henderson  as  a  witness,  to  contradict  the 
answer  of  Hatchings  to  a  collateral  and  improper  question 
put  to  him  by  the  plaintiff. 

It  appears  by  the  bill  of  exceptions,  that,  after  the  plaintiff 
had  finished  her  evidence  in  chief  and  had  rested,  John  D. 
Hatchings  was  called  as  a  witness  for  defendants,  and  that  the 
plaintiff  cross-examined  him,  and,  in  the  course  of  the  cross- 
examination,  asked  him  whether  he  notified  Wm.  Henderson, 
the 'plaintiff's  agent,  of  the  rescission  of  the  contract,  to  which 
he  replied,  he  did,  and  that  after  the  defendants  had  com- 
pleted their  testimony,  and  had  rested,  the  plaintiff  was  per- 
mitted to  recall  Henderson  to  contradict  said  answer  of  Hatch- 
ings. 

Undoubtedly  this  was  error.  A  cross-examination  must 
be  limited  to  the  matters  embraced  in  the  direct  examination. 
Indianapolis,  etc.,  R.  W.  Co.  v.  Ferguson,  42  Ind.  243 ;  Toledo, 
'etc.,R.  W.  Co.  V.  Harris,  49  Ind.  119.  And  besides,  the  ques- 
tion being  upon  a  collateral  matter,  the  plaintiff  was  bound 
by  the  answer  of  the  witness,  and  had  no  right  to  contradict 
it.  1  Greenl.  Ev.,  section  449.  Our  statute.  Practice  Act, 
section  244,  which  provides  that  "  The  party  producing  a  wit- 
ness *  *  may  in  all  cases  contradict  him  by  other  evidence," 
does  not  apply  to  cross-examination  of  a  witness  produced  by 
the  adverse  party ;  he  "  can  not  be  cross-examined  as  to  any 
Act,  which  is  collateral  and  irrelevant  to  the  issue,  merely  for 
the  purpose  of  contradicting  him."  1  Greenleaf,  section  449. 
The  error,  however,  in  the  present  case,  seems  to  have  been  a 
harmless  one,  because  all  the  evidence  shows  that  the  rescission 
was  made  without  the  knowledge  of  the  plaintiff,  and  without 
consulting  the  plaintiff;  and  it  could  make  no  difference,  as  to 
the  legal  effect  of  the  rescission,  whether  the  plaintiff  was  af- 
terwards notified  of  it  or  not.  Such  an  error  will  not  warrant 
the  reversal  of  the  judgment. 
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The  principal  reasons  alleged  in  the  motions  for  a  new  trial 
are^  that  the  finding  was  not  sustained  by  sufficient  evidence^ 
and  is  contrary  to  law ;  and  the  questions  are^  was  the  appellee 
entitled  to  a  personal  judgment  against  Talburt^  or  to  a  correc- 
tion of  the  mistake  in  the  deed^  to  which  she  was  not  a  party? 
The  deed  is  in  the  statutory  form,  1  R.  S.  1876,  p.  364,  wiA 
this  addition :  ^^  Subject  to  a  mortgage  to  secure  the  payment 
of  one  principal  note  for  $3,000,  and  ten  interest  notes  for 
$150  each,  all  dated  May  14th,  1874,  one  of  said  notes  hav- 
ing been  paid ;  all  of  said  notes  are  signed  by  J.  D.  Hatch- 
ings, and  payable  to  the  Berkshire  Life  Insurance  Company, 
which  note,  and  the  interest  accrued,  said  C,  W.  Talburt  as- 
sumes and  agrees  to  pay,  as  a  part  of  the  consideration,  for  the 
above  described  real  estate,  subject,  also,  to  the  taxes  of  1875.** 
The  acceptance  of  such  a  deed  was  equivalent  to  a  promise  by 
Talburt  to  Hutchings  to  pay  the  mortgage  debt  as  part  of  the 
price  of  the  land  he  was  buying. 

If  there  had  been  no  mistake  in  the  deed,  if  Talburt  had 
received  the  consideration  for  his  promise,  then,  under  onr 
code,  the  plaintiff  could  have  enforced  the  fulfilment  of  the 
promise,  and  Hutchings,  as  trustee  of  an  express  trust,  might 
have  maintained  a  suit  against  Talburt  upon  the  promise, 
without  joining  with  him  the  insurance  company;  or,  in  such 
a  case,  the  insurance  company  might  sue  for  foreclosure,  and 
unite  with  her  complaint  a  claim  for  judgment  against  Tal- 
burt, on  his  promise  to  pay  the  mortgage  debt.  Practice  Act, 
sec.  72.  But  where  there  is  no  consideration  for  such  a  prom- 
ise, or  where  the  consideration  has  failed,  there  is  a  good  de- 
fence to  such  an  action,  whether  brought  by  the  promisee  or 
by  the  beneficiary.  If  Hutchings  had  conveyed  to  Talburt 
the  lots  he  bought,  then  it  might  have  been  said,  that  Hatch- 
ings, for  the  benefit  of  the  insurance  company,  had  paid  Tal- 
burt the  consideration  of  the  promise,  but,  without  such  con- 
veyance, there  seems  to  be  a  want  of  consideration. 

Talburt  never  had  possession  of  any  of  the  lots ;  the  fict, 
ihat,  before  he  discovered  the  mistake,  he  paid  some  of  the  in- 
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terest,  made  no  change  in  the  legal  rights  of  the  parties^  the 
plaintiff's  naked  receipt  of  the  interest  amounted  to  nothing. 
She  paid  nothing  for  Talburt's  assumption  of  the  debt ;  she 
gave  up  no  claim  on  Hutchings ;  she  made  no  agreement  for 
forbearance ;  when  Hutchings  did  not  pay  the  interest,  she 
took  it  from  Talburt,  that  is  all ;  and  Talburt  paid  it  under  a 
mistake,  supposing  he  had  received  the  consideration  for  his 
promise,  when  he  really  had  not.  The  fact,  however,  that 
Talburt  had  a  deed,  which  he  might  have  had  corrected  by  a 
suit  in  equity,  so  fixed  the  relations  of  Talburt  and  Hutch* 
ings  that  neither  of  them  could  rescind  the  contract  without 
the  other's  consent. 

Talburt,  having  paid  part  of  the  price,  could  have  had  the 
deed  corrected,  and  so  Hutchings,  if  Talburt  should  refuse  to 
complete  the  contract  by  reason  of  the  mistake,  could  by  a  suit 
in  equity  compel  him  to  accept  a  corrected  deed ;  but  neither 
of  these  parties  desired  to  correct  the  mistake ;  they  chose  to 
rescind  the  contract,  and  this  they  had  a  right  to  do,  unless 
some  rights  of  the  appellee  had  intervened  to  prevent  a  re- 
scission. There  could  be  no  such  rights  unless  the  appellee^ 
when  notified  of  Talburt's  assumption  of  the  debt,  accepted 
him  as  her  debtor.  After  such  acceptance,  Hutchings  and 
Talburt  would  have  no  longer  any  right  to  rescind,  and  the  ap- 
pellee might  be  properly  subrogated  to  all  the  original  rights 
of  Hutchings  in  reference  to  the  correction  of  the  deed.  No 
such  acceptance  is  alleged  in  the  complaint,  but  after  Talburt, 
in  the  first  paragraph  of  his  separate  answer,  had  pleaded  the 
rescission  of  the  contract,  the  plaintiff  replied  that  on  No- 
vember 13th,  1876,  she  notified  Talburt  that  she  accepted  his 
agreement  to  pay  said  mortgage  debt,  and  alleged  that  said 
rescission  was  made  after  said  13th  of  November,  1876,  and 
with  full  knowledge  of  plaintiff's  acceptance  of  said  Tal- 
burt's  agreement  to  pay  said  mortgage  debt.  The  question 
of  acceptance  thus  became  one  of  the  issues  in  the  case.  It  was 
incumbent  on  the  plaintiff  to  prove  such  acceptance.    Without 
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such  acceptance  no  rights  of  the  appellee  had  intervened  to 
prevent  a  rescission  of  the  contract  by  Hutchings  and  Talburt 

It  was  held  in  Graham  v.  The  State,  ex  reL,  66  Ind.  386, 
and  in  several  subsequent  cases,  cited  in  JEx  Parte  WaUSy  73 
Ind.  95,  that  where  there  is  a  special  finding  under  the  stat- 
ute, if  the  facts  proved  and  found  leave  some  issues  in  the 
case  undetermined,  those  issues  must  be  regarded  as  not 
proved  by  the  party  having  the  burden  of  proof  In  the  case 
at  bar,  the  special  finding  leaves  the  issue  on  the  question  of 
acceptance  entirely  undetermined. 

One  of  the  issues,  therefore,  which  the  plaintiff  w^as  bound 
to  prove,  in  order  to  recover  a  personal  judgment  against  Tal- 
burt, and  in  order  to  obtain  a  decree  for  the  correction  of  the 
deed,  must  be  regarded  as  not  proved ;  and  it  follows  that  the 
conclusions  of  law  of  the  superior  court,  at  its  special  term, 
were  erroneous,  and  that  the  plaintiff  was  not  entitled  to  a 
personal  judgment  against  Talburt,  nor  to  a  correction  of 
said  mistake.  Vannoy  v.  DupreZy  72  Ind.  26.  The  finding, 
also,  was  contrary  to  the  evidence.  The  judgment  of  the  su- 
perior court,  in  general  term,  affirming  the  judgment  of  the 
court  in  special  term,  ought  to  be  reversed,  and  the  cause 
should  be  remanded  for  a  new  trial. 

Pee  Cukiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  it  is  hereby  in  all  things  reversed,  at  the  costs  of  the 
appellee,  and  this  cause  is  remanded  for  a  new  trial. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — The  petition  for  a  rehearing  takes  the 
following  positions : 

1.  That  the  objection,  for  want  of  notice  to  the  other  par- 
ties, was  not  waived  by  the  submission  of  the  cause  by  agree- 
ment. 

2.  That,  although  Talburt  did  not  receive  the  considera- 
tion of  his  promise,  his  liability  was  the  same  as  if  he  had  re- 
ceived such  consideration. 
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3.  That^  although  the  deed  conveyed  lots  117  and  118,  and 
Talburt  never  took  possession  of  either,  yet  such  deed  passed 
to  Talburt  the  possession  of  lots  217  and  218,  although  in 
fact  he  had  no  such  possession. 

4.  That  Talburt  was  liable  to  the  appellee,  whether  she 
accepted  him  as  her  debtor  before  the  rescission  of  the  con- 
tract, or  afterwards. 

5.  That,  if  such  acceptance  was  necessary  to  be  proved,  it 
was  proved,  and  that  the  fact  of  such  acceptance  was  embraced 
in  the  special  finding  of  the  court  below. 

All  of  these  positions  are  shown  to  be  untenable  by  the 
opinion  heretofore  given.  As  to  the  last  position,  the  plain- 
tiff's reply  contained  the  statement  **  that  on  Nov.  13th,  1876, 
she  notified  Talburt  that  she  accepted  his  agreement  to  pay 
said  mortgage  debt,  and  that  said  rescission  was  made  after 
said  notice,  and  with  full  knowledge  that  plaintiff  had  accepted 
said  Talburt's  agreement  to  pay  said  mortgage  debt." 

This  reply  was  deemed  to  be  controverted,  as  upon  a  direct 
<lenial  or  avoidance  (Practice  Act),  sec.  74,  and  the  burden 
of  proof  was  upon  the  plaintiff.  .  The  special  finding  leaves 
that  issue  entirely  undetermined.  A  special  finding  must  as- 
certain the  facts  and  not  merely  report  the  evidence.  Parker 
V.  Hubbley  75  Ind.  580. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Peb  Curiam. — The  petition  for  a  I'ehearing  is  overruled. 


LowREY  V.  Byers. 

Subrogation. — Subrogation  takes  place  where  one  pays  a  debt  which  an- 
other was  justly  liable  to  pay,  and  the  payment  is  made  to  discharge  the 
property  of  the  person  paying  from  an  incumbrance. 
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Same. — RedempLum. — Fhading, — ^The  plaintiff  and  T.  purchased  lands, 
each  to  pay  half  the  purchase-money,  and  give  a  mortgage  for  unpaid 
instalments.  Plaintiff  paid  his  half,  but  the  mortgage  was  foreclosed 
for  the  last  instalment  which  T.  should  have  paid.  The  land  was  sold 
therefor  by  the  sheriff  and  redeemed  by  the  defendant,  who  held  a  jun- 
ior judgment  lien  against  T.  Defendant  then  obtained  a  decree  againvt 
the  whole  land  to  make  his  redemption  money,  and  then  the  plaintiff, 
to  redeem,  paid  the  necessary  sum  into  the  clerk's  office. 

Heldj  that  the  foregoing  facts  constituted  a  good  complaint  by  the  plain- 
tiff against  the  defendant  and  T.  to  be  subrogated  to  the  rights  of  the 
defendant. 

From  the  Howard  Circuit  Court. 

F.  M.  Gideon,  J.  (7.  Blacklidffe  and  W.  E,  Blacldidge^  for 
appellant. 

if.  Bell  and  M.  McDowell,  for  appellee. 

Elliott,  C.  J. — The  material  facts  stated  in  the  complaint 
of  the  appellee  are  these:  On  the  12th  day  of  November, 
1874,  the  appellee  and  John  Tracy  bought  of  Silas  Scott  forty 
acres  of  land  and  received  a  deed ;  that  the  price  agreed  upon 
for  the  land  was  two  thousand  dollars,  of  which  appellee  and 
Tracy  paid  five  hundred  dollars,  and  for  the  remainder  exe- 
cuted their  joint  notes,  and  also  executed  a  mortgage ;  that  it 
was  the  contract  between  Tracy  and  the  appellee,  that  each 
should  pay  the  one-half  of  the  purchase-money,  and  each  own 
one  undivided  half  of  the  land ;  that  they  paid  all  the  notes  exe- 
cuted for  the  purchase-money  except  the  one  which  last  ma- 
tured, which  was  assigned  before  maturity  to  one  Elisha  Chan- 
dler ;  that  at  the  time  this  note  matured  the  appellee  had  paid 
one  thousand  dollars  of  the  purchase-money  for  said  land,  and 
that,  under  the  terms  of  their  contract,  Tracy  was  bonnd  to 
pay,  and  ought  to  have  paid,  the  note ;  that  Chandler  brought 
suit  on  the  note  and  mortgage,  obtained  judgment  and  decree 
against  the  appellee  and  Tracy,  caused  a  certified  copy  of  the 
decree  to  be  issued  and  sale  to  be  made  thereon  by  the  sheriff, 
and  purchased  the  land  at  the  sheriff  ^s  sale.  The  appellant 
owned  a  judgment  against  Tracy,  which  was  a  lien  on  the  land 
subordinate  to  the  purchase-money  mortgage,  and  by  virtue 
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of  his  right  as  a  junior  incumbrancer,  redeemed  the  land  from 
the  sale  made  on  Chandler's  decree.  On  the  21st  day  of  Feb- 
ruary, 1879,  the  appellee  filed  a  complaint  against  the  appel- 
lant and  John  Tracy  and  his  wife,  setting  forth  substantially 
the  same  &cts  as  those  stated  in  the  present  complaint,  and 
praying  for  a  partition  of  the  land;  that  judgment  was  ren- 
dered in  appellee's  favor  by  the  Howard  Circuit  Court,  ad- 
judging that  Lowrey,  the  appellant,  should  make  his  judgment 
out  of  the  portion  of  the  property  partitioned  to  Tracy,  and 
that  he  should  first  offer  for  sale,  to  satisfy  the  decree  of  which 
he  had  become  the  owner  by  redemption,  Tracy's  portion  of 
the  land,  before  resorting'to  that  set  off  to  the  appellee.  After 
the  decree  in  the  partition  proceedings,  appellant  brought  suit 
upon  the  decree  from  which  he  had  redeemed  the  land,  and  ob- 
tained ajudgment,directinga  sale  of  the  mortgaged  premises.  In 
December  following,  the  appellee  paid  to  the  clerk  of  How- 
ard county  the  full  amount  of  the  decree  and  interest,  in  re- 
demption of  the  property. 

The  complaint  is  good.  The  appellee  had  such  an  interest 
in  the  land  as  entitled  him  to  redeem  from  appellant.  Between 
appellee  and  his  co-tenant  Tracy,  there  was  an  equity  in  favor 
of  the  former,  entitling  him  to  redeem  the  mortgaged  prem- 
ises in  order  to  protect  his  undivided  interest.  He  could  not 
redeem  his  own  interest  alone,  for  the  mortgagee  could  not  be 
compelled  to  accept  a  part  of  his  debt.  The  mortgagee  was 
not  affected  by  the  equities  between  appellee  and  Tracy.  These 
equities,  however,  entitled  the  former  to  preserve  his  property 
from  peril  by  redeeming  from  the  mortgage.  The  equity  cre- 
ated by  the  contract  between  appellee  and  Tracy,  and  the  pay- 
ment by  the  former  of  his  full  share  of  the  purchase-money, 
prevents  the  redemption  from  being  regarded  as  an  extin- 
guishment of  the  mortgage  and  decree.  Equity  will  keep  an 
incumbrance  alive  for  the  purposes  of  justice.  Justice  re- 
«quires  that  appellee^s  redemption  should  not  be  deemed  an  ex- 
tinguishment of  the  mortgage  which  it  was  the  duty  of  another 
to  pay,  but  which  appellee  paid  to  relieve  his  land  from  peril. 
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It  is  evident  that  the  appellant's  counsel  overlook  the  impoi^ 
tant  fact  that  the  decree  of  foreclosure  bound  all  the  land.  It 
IS  true  that  the  decree  in  the  partition  proceedings  severed  the 
interests,  and  directed  that  Tracy's  undivided  half  be  first  of- 
fered for  sale ;  but  this  did  not  relieve  appellee's  interest  from 
the  lien.  If  Tracy's  share  sold  for  a  sum  sufficient  to  pay  the 
debt,  then  the  appellee's  share  would  be  preserved  to  him, 
but  if  not  then  it  was  in  danger  of  seizure  and  sale.  The 
only  way  in  which  he  could  fully  secure  his  rights  and  pn>- 
tect  his  interest  was  by  redeeming  from  the  decree  of  fore- 
closure. If  the  appellant  had  desired  to  avoid  this  result,  he 
could,  perhaps,  have  done  so  by  selling  only  Tracy's  interest 
in  the  land. 

The  answer  of  the  appellant  contains  substantially  the  same 
facts  as  the  complaint.  Wc  are  unable  to  perceive  any  mate- 
rial difference  between  the  statements  of  the  answer  and  those 
of  the  complaint.  The  attempt  to  show  that  the  payment  by 
the  appellee  was  a  voluntary  one  is  futile.  A  mortgagor  own- 
ing an  undivided  interest  has  a  right  to  release  his  property 
by  redeeming  from  the  mortgage.  Rardin  v.  Walpole,  38  Ind. 
146.  It  is  true  that  where  a  mortgagor  pays  his  own  debt, 
and  there  are  no  equities  in  his  &vor  making  it  necessary  for 
the  purpose  of  justice  to  keep  the  m'ortgage  alive,  it  is  extin- 
guished. This  is  not  such  a  case.  There  is  a  strong  eqnity 
in  appellee's  favor,  which  can  only  be  preserved  by  keeping 
the  incumbrance  alive.  It  is  an  elementary  rule  that  equity 
will  consider  an  incumbrance  as  in  force  if  the  ends  of  justice 
can  be  thereby  attained.  Troost  v.  Davis,  31  Ind.  34 ;  Howe 
V.  Woodmff,l2  Ind.  214.  The  case  in  hand  does  not  fall  witliin 
ihe  rule,  that  where  one  joint  debtor  pays  a  judgment,  it  is  ex- 
tinguished. One  reason  why  the  case  is  not  within  this  rule 
is  because  there  was  a  redemption  and  not  a  payment.  The 
appellee  assumed  to  redeem ;  he  did  not  profess  to  pay.  Of 
course,  if  he  had  no  right  to  redeem,  his  act  was  no  more  than 
a  payment ;  but,  as  we  have  already  ascertained,  he  had  a  right 
to  redeem,  and  his  act  was  more  than  a  payment.     In  equity. 
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the  debt,  for  which  the  decree  of  foreclosure  was  rendered,  was 
that  of  Tracy.  Williams  v.  Perry,  20  Ind.  437 ;  Adams  v. 
LaJRose,  75  Ind.  471. 

Subrogation  takes  place  where  one  pays  a  debt  which  another 
was  justly  liable  to  pay,  and  the  payment  is  made  to  discharge 
the  property  of  the  person  paying  from  an  incumbrance.  In 
the  case  in  hand,  it  distinctly  appears  that  the  appellee  paid 
the  money  to  protect  his  interest  in  the  land  from  sale  upon 
judicial  process,  and  this  constitutes  one  of  the  chief  elementB 
of  equitable  subrogation.  The  other  controlling  element  is 
also  present.  The  money  was  paid  not  in  discharge  of  the 
payor's  debt,  but  in  discharge  of  the  debt  of  another ;  for,  in 
equity  and  good  conscience,  Tracy  ought  to  have  paid  the  debt. 
A  debt  may  be  discharged  as  to  the  holder  without  being  ex- 
tinguished as  between  persons  standing  in  a  relation  akin  ta 
that  of  principal  and  surety.     Oerber  v.  Sharp,  72  Ind.  553.. 

Judgment  affirmed. 


No.  8084. 

Wall  et  al.  v.  Galvin. 

Fbactice. — Joint  Ftaintiffs. — Joint  Contract, — Release, — Replevin  Bond, — 
AmendmenL — Pleading. — In  an  action  by  joint  obligees  against  joint  ob- 
ligors upon  a  replevin  bond,  where  one  of  the  plaintiffs  filed  a  writing 
signed  by  himself,  purporting  to  release  one  of  the  defendants,  and  moved 
to  dismiss  the  action,  it  is  not  error  to  refuse  to  entertain  such  motion, 
and  to  permit  him  to  dismiss  the  action  as  to  himself,  and  the  other  plain- 
tiff to  file  an  amended  complaint  making  him  a  defendant.  The  defend- 
ants, to  have  availed  themselves  of  such  release  as  a  release  of  them  all, 
should  have  pleaded  it. 

.8am£. — Parties. — Pleading. — When  one  is  made  defendant  because  of  his 
refusal  to  join  as  plaintiff  in  an  action,  it  is  enough  to  allege  in  the 
complaint  such  refusal,  without  stating  the  reason  thereof. 

Same. — DefauU  Over  Arigwer, — Docket  Entries. — Presumption. — It  is  error  to 
enter  a  judgment  by  default  against  a  party  whose  answer  is  on  file ; 
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bat  if  the  answer  is  not  in  the  record,  and  it  appears  that  it  could  not 
be  found  bj  the  clerk  when  the  transcript  was  made,  it  will  be  presumed 
that  it  was  not  on  file  when  the  default  was  taken,  notwithstanding  u 
order  book  entry  in  the  words,  "  Defendants  file  their  answer." 
Sams. — EzhibUs  Filed  vUh  Pleadings. — Where  the  bond  saed  on  is  de 
scribed  in  the  complaint  as  "  Exhibit  A,"  but  the  copj  in  the  tnuiscripc 
is  not  so  marked,  it  is  immaterial.  It  is  sufficient  if  an  exhibit  is  filed 
with  a  pleading  and  so  referred  to  as  to  be  identified. 

From  the  Boooe  Circuit  Court. 

22.  HiU  and  J.  W.  Nichol,  for  appellants. 
(7.  (7.  Galmrij  for  appellee. 

Woods,  J. — ^The  record  in  this  case  sly)ws  an  original  com- 
plaint by  the  appellee  and  Thomas  Coleman,  against  the  ap- 
pellants and  William  B.  Walls,  upon  an  alleged  replevin 
bond,  of  which,  however,  no  copy  was  exhibited.  On  the  7th 
day  of  the  April  term  (1878)  of  the  court,  the  following  entry 
was  made  of  record  in  the  cause : 

^'  Come  the  parties,  by  their  attorneys,  and  the  plaintiff 
Thomas  Coleman  files  his  motion  to  dismiss  this  cause  as  to 
him,  as  follows,  to  wit :  (omitting title)  '  Comes  now  the  plaintiff 
Thomas  Coleman,  and  hereby  releases  the  defendant  William 
B.  Walls  from  any  and  all  liability  on  the  bond  sued  on  and 
hereby  asks  that  said  suit  be  dismissed  as  &r  as  he  is  concerned, 
for  the  reason  that  said  suit  was  brought  without  the  knowledge 
or  consent  of  him,  the  said  Thomas  Coleman. 

(Signed),  " '  Thomas  Coleman.' " 

The  court,  taking  no  action  upon  this  document,  overroled 
a  demurrer  to  the  complaint,  and  day  was  given  until  the 
ensuing  September  term,  when  an  entry  was  made  of  a  di^ 
missal  of  the  cause  as  to  himself  by  Coleman  at  his  own  coets, 
and  on  motion  of  the  appellee  the  cause  was  continued,  with 
leave  to  amend  the  complaint,  making  new  parties.  At  the 
ensuing  November  term,  the  appellee  filed  an  amended  com- 
plaint,  setting  out  a  copy  of  the  bond  sued  on,  and  making 
Coleman  defendant  for  the  alleged  reason  that  he  had  refiised 
to  join  in  prosecuting  the  action.     Coleman  appeared  and  filed 
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^n  answer  disclaiming  any  interest  in  the  cause  of  action.    The 
next  entry  in  the  record  is  as  follows : 

"  Come  the  parties  by  their  attorneys  and  the  defendants  file 
their  answer  to  the  amended  complaint,  which  said  answer  is 
not  now  on  file  among  the  papers  in  said  cause^  nor  can  the  same 
be  found  in  my  office^  diligent  search  having  been  made  by  me/' 

This  entry,  or  so  much  of  it  as  may  be  presumed  to  be  tran- 
^}cribed  from  the  record,  was  made  on  the  19th  day  of  the 
term.  On  the  27th  day  of  the  same  term,  on  motion  of  the 
plaintiff,  the  appellants  were  each  three  times  called,  but  made 
default;  and  day  was  given  until  the  30th  day  of  the  term, 
when,  upon  the  appellee's  motion,  the  cause  as  to  the  appel- 
lants, and  upon  their  default,  was  submitted  to  the  court  for 
trial,  and,  after  hearing  the  evidence,  the  court  found  for  the 
plaintiff  and  gave  him  judgment  for  the  damages  assessed  and 
costs.     As  to  William  B.  Walls,  the  cause  was  continued. 

No  objection  was  made  or  exception  taken  by  any  of  the 
parties  at  any  stage  of  these  proceedings. 

The  bond  sued  on  is  of  the  following  tenor: 

"  We,  Robert  N.  Wall,  James  W.  Cavin  and  William  B. 
Walls,  are  bound  to  Thomas  Coleman  and  Joseph  L.  Galvin 
in  the  penal  sum  of  three  hundred  dollars,  under  the  condi- 
tion following : 

"  Whereas  the  said  Robert  N.  Wall  has  this  day  filed  with 
the  clerk  of  the  Boone  Circuit  Court,  a  complaint  against  said 
Thomas  Coleman  and  Joseph  L.  Galvin  for  the  recovery  of 
one  bay  horse,  and  is  about  to  take  out  a  writ  to  replevy  the 
same :  Now,  if  the  said  Robert  N.  Wall  shall  prosecute  his 
said  complaint  to  effect  and  return  said  horse  to  said  Thomas 
Ooleman  and  Joseph  L.  Galvin,  if  judgment  of  return  be 
tiwarded  him,  and  pay  all  damages  awarded  him  in  said  cause, 
then  this  bond  shall  be  void. 

"  Witness,"  etc.,  and  signed  by  the  obligors  named. 

"  Taken  and  approved  by  me  this  20th  day  of  April,  1876. 

"  Ed.  Reynolds,  Sheriff  B.  Co.'' 
Vol.  80.— 29 
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Without  rehearsing  the  assignment  of  errors,  we  proceed  to 
consider  the  points  discussed  by  counsel  for  the  api)ellant 
We  quote  from  their  brief: 

"The  first  error  assigned  is  that  the  court  proceeded  in  the 
cause  after  the  dismissal  thereof  by  Coleman  and  the  releajji' 
of  Walls,  one  of  the  defendants  and  joint  makers  of  the  bond 
sued  upon  by  Coleman,  one  of  the  joint  obligees  of  the  bond. 
The  obligation  sued  upon  is  alleged  by  the  complaint  to  bi* 
joint,  and  not  joint  and  several,  both  as  to  obligors  and  oh- 
ligees.  Each  obligee  had  the  right  to  receive  payment,  com- 
promise, release,  or  in  any  other  way  extinguish  the  right  of 
action  upon  the  bond  without  the  concurrence  of  the  other 
obligee.  1  Parsons  Contract  24-6,  Cliitty  Con.780 ;  1  Selwyn 
Nisi  Prius,  588.  Hence,  the  plaintiff  below,  Thomas  Coleman. 
had  the  right  to  release  the  defendants  below.  A  release  of 
one  obligor  in  a  joint  obligation  is  a  release  of  all.  1  Selwyn 
Nisi  Prius,  588;  Allen  v.  Wheatiey,  3  Blackf.  332;  Bwm.^ 
V.  Fitzhugh,  1  Hill,  185.  *  *  *  *  The  release  being  thus 
a  satisfaction  of  record  of  the  claim  sued  on,  for  this  rc&jou 
alone  the  judgment  below  was  erroneous,  and  should  be  re- 
versed." 

Without  disputing  the  propositions  of  law,  we  are  notable 
to  concur  in  the  conclusion  thus  advanced. 

If  appellants  desired  to  avail  themselves  of  the  alleged  re- 
lease of  Walls  as  effecting  a  release  of  themselves,  they  should 
have  set  it  up  as  an  answer  to  the  complaint  of  the  appellee. 
Assuming  that,  if  valid  and  fairly  made  by  Coleman,  the  re- 
lease could  have  the  effect  claimed  for  it,  it  is  nevertheless 
clear  that  the  appellee  was  entitled  to  an  opportunity  to  dis- 
pute its  validity  upon  any  ground  which  the  fects  might  vnr- 
rant;  as,  for  example,  that  it  was  obtained  of  Coleman  by 
fraud  or  by  duress,  or  that  the  latter  was  of  unsound  mind 
and  incapable  of  executing  it. 

While  the  court  may  have  been  warranted  in  permitting  the 
name  of  Coleman  to  be  stricken  out  as  a  plaintiff  in  the  ca^N 
it  would  have  been  clearly  improper  to  have  permitted  tk 
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document  so  filed  to  have  had  any  other  effect  upon  the  stand- 
ing of  the  other  parties  in  court. 

The  court  may  not,  upon  the  filing  of  a  writing  made  by 
one  party  in  evident  hostility  to  the  claims  of  another,  assume 
that  the  writing  is  genuine  and  effective,  and  summarily  dis- 
miss the  action  of  such  other  person.  The  orderly  course  of 
procedure,  which  permits  the  forming  and  trial  of  issues  of 
fact,  must  be  followed. 

The  19th  section  of  the  Code  (1852),  Revision  of  1881,  sec- 
tion 269,  expressly  declares,  that  "  if  the  consent  of  any  one 
who  should  have  been  joined  as  plaintiff  can  not  be  obtained, 
he  may  be  made  a  defendant,  the  reason  thereof  being  stated 
in  the  complaint."  It  is  clear,  therefore,  that  the  court  did 
right  in  permitting  the  appellee  to  file  an  amended  complaint, 
making  Coleman  a  defendant,  and,  as  we  have  seen,  the  reason 
therefor  was  stated  in  the  amended  complaint,  and,  in  our  judg- 
ment, sufficiently  stated.  Counsel  contend  that  the  complaint 
should  also  have  stated  the  reason  why  Coleman  refused  to 
join ;  but  this  is  more  than  the  statute  requires,  and  to  do  it, 
if  necessary  to  do  it,  would  be  tendering  an  issue  entirely 
aside  from  the  real  controversy.  If  the  reasons  for  the  re- 
fusal to  join  consist  in  matters  of  defence  to  the  action,  the 
defendants  must  plead  them. 

Another  objection  made  to  the  complaint  is  that  it  refers  to 
the  copy  of  the  bond  sued  on  as  "  Exhibit  A,"  while  there  is 
no  exhibit  so  marked  in  tlie  record.  The  object  of  such  ref- 
erences and  marks  is  simply  to  identify  the  paper,  and  if  the 
identification  is  sufficiently  certain  by  other  means,  the  com- 
plaint will  not  be  held  bad  on  account  of  the  false  demon- 
stration suggested.  In  this  case  the  copy  of  the  bond  is  found 
in  the  middle  of  the  complaint,  in  such  a  manner  as  to  indi- 
cate that  the  complaint  was  written  upon  two  sheets  and  the 
bond  on  another,  inserted  between,  and  while  the  continuity  of 
averment  is  broken,  the  bond  is  certainly  filed  with  the  com- 
plaint, and  sufficiently  identified.     Carper  v.  Kitt,  71  Ind.  24. 

The  remaining  inquiry  is,  whether  the  court  erred  in  en- 
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tering  a  default  against  the  appellants.  It  is  claimed  that  there 
was  error  in  this,  because  the  appellants  had  filed  answera 
which  had  not  been  disposed  of. 

It  is  doubtless  improper  to  default  a  party  whohasan  answer 
on  file.  Norris  v.  Dodgers  Adm'r,  23  Ind.  190 ;  Kellenhergen. 
Perrin,  46  Ind.  282,  and  cases  cited. 

It  can  not  be  said,  however,  upon  this  record,  that  the  ap- 
pellants, at  the  time  the  default  was  taken  against  them,  had 
answers  on  the  file,  if  indeed  they  had  answered  at  all.  Ex- 
cepting the  entry  already  quoted  from  the  transcript,  there  is 
no  evidence  of  the  filing  of  answers  by  the  appellants,  and, 
in  the  absence  of  the  alleged  answers  from  the  record,  suchaii 
entry  can  not  be  deemed  conclusive,  and  the  usual  presump- 
tion in  favor  of  the  action  of  the  court  must  prevail.  See 
Fee  V.  The  Staie,  ex  rel,  Pleasard,  74  Ind.  66. 

Judgment  affirmed,  with  costs. 


No.  8546. 

^1     Walker  et  al.  t>.  The  Shelbyville  and  Rushville 
|i»LJ*il  Turnpike  Company. 

Corporation. — Pleading. — ComplainL — Allegation  of  Corporate  Eristenet," 
The  statement  in  the  complaint  of  a  corporation,  *'that  the  plaintiff  is  a 
corporation  under  the  laws  of  the  State  of  Indiana/'  is  a  sufficient  alle- 
gation of  its  corporate  existence.  Such  allegation  is  needless  whens 
name  indicating  a  corporation  is  used. 

Same. —  Turnpike  Company. — Evidence  of  Corporate  Existence, — Certified  Cojfl 
cf  Articles  of  Association. — On  trial  of  an  action  by  a  turnpike  company, 
a  duly  certified  copy  of  its  articles  of  association  filed  in  the  recorder's 
office  of  the  proper  county  is  admissible  to  prove  its  corporate  existence. 

Same. — IS-ocess. — Seroice. — Judgment. — It  is  no  objection  to  a  judgment 
against  a  corporation,  collaterally  attacked,  that  there  is  no  evidence 
that  it  was  in  court  at  the  time  judgment  was  rendered,  if  the  record 
show  that  process  was  duly  served. 
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Process. — Amendment  of  Return. — Evidence. — The  return  of  process  may  be 
amended  by  the  slieriff  so  as  to  state  the  facts,  and  the  amended  return 
is  competent  evidence  of  its  contents. 

Same. — Testimony  of  Sheriff. — After  a  sheriff's  return  has  been  amended  and 
given  in  evidence,  admitting  his  testimony  to  the  same  facts  is  not  error. 

From  the  Shelby  Circuit  Court. 
T.  B.  Adams  and  L.  T.  Micherier,  for  appellants. 
B.  F.  Love^ Morrison^  A.  Major  and  S.  Major,  for  ap- 
pellee. 

Franklin,  C — This  was  an  action  brought  by  appellee 
against  appellants  to  recover  tolls  for  passing  over  its  turn- 
pike road.  A  demurrer  was  overruled  to  the  complaint,  and 
appellants  answered  in  three  paragraphs:  1st,  denial;  2d, 
special  nul  tiel  corporaiion ;  3d,  general  nul  tiel  corporation. 
The  3d  was  stricken  out,  and  the  2d  replied  to  by  a  denial. 
Trial  by  the  court,  finding  for  appellee,  and,  over  a  motion  for 
a  new  trial,  judgment  was  rendered  for  appellee  for  $50.50. 
The  errors  assigned  in  this  court  are : 

1st.  Overruling  the  demurrer  to  the  complaint. 

2d.  Overruling  the  motion  for  a  new  trial. 

The  objection  to  the  complaint  is,  that  as  the  plaintiff  claims 
to  have  purchased  the  road  and  all  its  franchises,  at  a  sheriff's 
sale,  on  the  foreclosure  of  a  mortgage,  and  has  organized  a 
new  company  in  pursuance  of  the  act  of  1859,  under  the  same 
name  as  the  original  company,  and  claims  the  right  to  sue  as 
such  corporation,  it  is  essentially  necessary  for  the  complaint 
to  show  all  the  facts  necessary  to  constitute  the  original  or- 
ganization a  valid  corporation. 

If  the  original  corporation,  while  it  owned  the  road,  had 
brought  such  a  suit,  it  is  clear  that  it  would  not  have  been 
necessary  for  it  to  have  stated  such  &cts.  The  plaintiff,  by 
purchasing  the  road,  with  all  its  franchises,  and  organizing  in 
accordance  with  the  act  of  1859,  has  all  the  rights  that  the 
original  corporation  had,  and  need  not  state  any  more  in  its 
complaint  than  the  original  corporation  would  have  been  re- 
quired to  state.     It  is  sufBcient  to  aver  that  the  plaintiff  is  a 
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corporation  under  the  laws  of  the  State  of  Indiana,  and  wlut 
the  complaint  states  about  the  plaintiff's  having  purchased 
the  road  and  franchises  of  the  old  corporation,  is  an  uDDCoes- 
sary  statement,  and  may  be  regarded  as  surplusage,  and  does 
not  require  the  plaintiff  to  go  on  and  state  the  contents  of  the 
articles  of  association  of  the  original  company,  and  all  the 
necessary  steps  taken  to  perfect  the  organization  as  a  valid 
corporation,  nor  the  articles  of  association  and  steps  taken  in 
the  formation  of  the  new  company.  T/ie  Xew  Albany,  etc.,  P, 
R.  Co.  V.  LetciSf  49  Ind.  161  '/Patterson  v.  Indianapolis,  rfc, 
P.  R.  Co.,  56  Ind.  20 ;  Hunter  v.  The  Bumsville  T.  P.  Cb^ 
56  Ind.  213. 

The  facts  in  this  last  case  are  verv  similar  to  the  fiicts  in 
the  case  at  bar.  And  the  complaint  in  that  case  does  not  even 
contain  the  allegation  that  the  plaintiff  was  a  corporation  or- 
ganized under  the  laws  of  this  State.  The  suit  was  brought 
simply  in  the  corporate  name  of  the  plaintiff;  and  as  such 
the  complaint  was  held  good  by  this  court.  The  complaint  in 
the  case  at  bar  avers  that  the  original  company  was  a  corpo- 
ration organized  under  the  laws  of  the  State  of  Indiana;  that 
certain  persons  purchased  the  road  and  franchises  of  said  co^ 
poration  at  a  sheriff's  sale,  upon  a  foreclosure  of  a  mortgage, 
and  organized  a  new  corporation  in  the  old  name,  under  the 
act  of  March  5th,  1859,  and  in  such  name  brings  this  suit 

We  think  these  allegations  show  sufficient  authority  to  sue 
in  the  name  in  which  the  suit  was  brought,  and  the  complaint 
would  have  been  equally  good  if  the  other  allegations  in  rela- 
tion to  the  organization  had  all  been  left  out,  and  the  suit  had 
been  commenced  simply  in  the  name  of  the  new  corporation, 
it  being  a  name  applicable  to  and  indicating  a  corporation. 
We  think  the  complaint  was  sufficient,  and  there  was  no  error 
in  overruling  the  demurrer  to  it. 

The  second  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial.  Under  the  first  three  reasons  stated  for  a  new 
trial,  in  relation  to  the  finding  of  the  court  not  being  sus- 
tained by  the  evidence,  appellants  in  their  brief  have  made 
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no  points,  except  as  the  same  may  be  effected  by  the  objections 
to  the  introduction  of  parts  of  the  evidence.  The  first  ob- 
jection to  the  evidence  was  to  the  articles  of  association  of 
the  original  corporation.  The  paper  offered  in  evidence  had 
attached  to  it  the  following  certificate,  under  the  seal  of  and 
signed  by  the  recorder  of  Shelby  county,  Indiana : 
"  State  of  Indiana,  Shelby  County. 

"  I,  Edward  L.  Davisson,  recorder  of  said  county,  hereby 
-certify  that  the  Shelbyville  and  Rushville  Turnpike  Com- 
pany filed  in  the  office  of  the  recorder  of  said  county,  between 
the  eighth  and  the  fifteenth  days  of  March,  1869,  a  copy  of 
articles  of  association,  of  which  the  above  is  a  full,  true  and 
■complete  copy,  as  the  same  appears  from  the  record  thereof  in 
my  office.  In  witness  whereof  I  have,  as  such  recorder,  here- 
unto set  my  hand  and  official  seal,  this  4th  November,  1869." 

The  original  instrument  was  proven  to  be  lost,  the  record 
^as  proven  to  be  a  correct  copy  of  the  instrument  filed  in  the 
recorder's  office,  and  this  paper,  being  officially  certified  to  as 
a  full,  true  and  complete  copy  from  the  record,  was  of  equal 
weight  and  validity  with  the  record,  and  was  then  as  good 
evidence  of  the  contents  of  the  original  articles  of  association 
as  could  be  obtained. 

In  the  case  of  James  v.  The  Greensboro,  etc.,  T.  P.  Co.,  47  Ind. 
379,  the  following  language  is  used:  " The  articles  offered 
were  the  original  articles  of  association,  and  not  a  duly  certi- 
fied copy  thereof,  but  they  had  been  duly  recorded  in  the  proper 
recorder's  office.  The  statute,  1  G.  &  H.  474,  sec.  1 ,  provides 
for  the  recording  of  the  articles  in  the  recorder's  office  of  the 
proper  county,  and  from  that  time  the  association  is  to  be 
•deemed  acorporation.  Had  a  duly  certified  copy  of  the  articles, 
from  the  recorder,  been  offered,  there  can  be  no  doubt  that  it 
would  have  been  admissible  without  further  proof,  under  sec. 
283,  2  G.  &  H.  183." 

Outside  of  the  certificate  and  the  testimony  of  the  recorder, 
it  was  proven  that  the  articles  of  association  were  in  March^ 
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corporation  under  the  laws  of  the  State  of  Indiana,  and  what 
the  complaint  states  about  the  plaintiff's  haviug  purchased 
the  road  and  franchises  of  the  old  corporatioii,  is  an  unoeoe*- 
aary  statement,  and  may  be  regarded  as  surplusage,  and  do» 
not  require  the  plaintiff  to  go  on  and  state  the  contents  of  the 
articles  of  association  of  the  original  company,  and  all  the 
necessary  steps  taken  to  perfect  the  organization  as  a  valid 
corporation,  nor  the  articles  of  association  and  steps  taken  in 
the  formation  of  the  new  company.  The  Nev:  Albany, dc.,?- 
R.  Go.  V.  Lekoia,  49  Ind.  IG\  ;' Patterson  v.  Indianapoli8,dt, 
P.  R.  Co.,  56  Ind.  20;  Ilunt^  v.  The  Bui-nevUle  T.  P.  (i, 
66  Ind.  213. 

The  fects  in  this  last  case  are  very  similar  to  the  fects  in 
the  case  at  bar.  Aud  the  complaint  in  that  case  does  noteven 
contain  the  allegation  that  the  plaintiff  was  a  corporatjoa  or- 
ganized under  the  laws  of  this  State.  The  suit  was  brought 
simply  in  the  corporate  name  of  the  plaintiff;  and  assodi 
the  complaint  was  held  good  by  this  court.  The  compliuntin 
the  case  at  bar  avers  that  the  original  company  was  a  coqw- 
ration  organized  under  the  laws  of  the  State  of  Indiana ;  thit 
certain  persons  purchased  the  road  and  franchises  of  said  cor- 
poration at  a  sheriff's  sale,  upon  a  foreclosure  of  a  raortga; 
and  oi^nized  a  new  corporation  iit  the  old  name,  under  ' 
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1869,  filed  in  said  recorder's  office.     We  think  the  certified 
copy  was  properly  admitted  in  evidence. 

Objection  (b)  was  to  permitting  a  witness,  Kennedy,  to  state 
his  connection  with  the  plaintiff  as  a  corporation. 

Objection  (c)  was  to  permitting  the  same  witness  to  answer 
the  question  as  to  what  steps  were  taken  toward  organizing 
the  company  after  the  filing  of  the  articles  of  association. 

Objection  (d)  was  to  permitting  the  same  witness  to  answer 
the  question  as  to  what  steps  were  next  taken  toward  the  con- 
struction of  the  road. 

Objection  (e)  was  to  permitting  the  same  witness  to  t<?stiiy  as 
to  the  establishment  of  the  toll-gate,  the  taking  of  toll  thereon 
and  to  the  introduction  of  the. copy  of  the  rates  of  toll. 

All  the  foregoing  objections  were  based  upon  the  first  ob- 
jection, that  the  plaintiff  must  establish  the  existence  of  a 
valid  corporation  before  it  can  introduce  any  evidence  of  the 
subsequent  proceedings,  and  this  reason,  in  addition  to  others^ 
is  kept  up  in  nearly  all  of  the  subsequent  objections.  But, 
having  disposed  of  it  adversely  to  appellants  in  the  first  ob- 
jection, we  shall  not  further  discuss  it  in  this  opinion.  As 
to  the  form  and  substance  of  this  testimony  being  unobjectioiK 
able,  see  MUler  v.  The  Wildcat  O.  R.  Co.y  52  Ind.  51. 

Objection  (f)  was  to  the  introduction  of  the  mortgage  and 
proceedings  thereon  to  foreclose  the  same.  It  is  first  objected 
that  there  is  no  evidence  that  the  mortgage  was  executed  bj 
the  corporation.  This  question  is  res  adjudicata.  Every- 
thing in  relation  to  it  was  settled  in  the  foreclosure  suit.  See 
the  case  of  Splahn  v.  Gillespie^  48  Ind.  397.  The  decree  for 
the  sale  of  the  road  can  not  be  collaterally  attacked,  andconid 
only  be  directly  attacked  for  fraud.  Hunter  v.  The  Bum9- 
vilk  T.  P.  Co,,  56  Ind.  213.  Yet  the  mortgage  as  fully  shows 
that  it  was  executed  by  the  corporation,  as  in  any  manner  it 
could  be  shown.  The  whole  body  of  it  shows  that  it  was  on 
behalf  of  the  corporation,  and  it  was  signed  and  acknowledged 
by  the  president  and  secretary,  as  such  officers.  There  is  no 
/oundation  whatever  for  this  objection. 
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The  next  objection  under  (f )  is  that  there  is  no  evidence 
that  the  company  was  in  court  at  the  time  judgment  was  ren- 
dered. The  record  shows  that  process  was  duly  served,  and 
that  is  sufficient,  whether  the  defendant  was  there  or  not. 

The  return  of  the  sheriflF  upon  the  execution  was  also  ob- 
jected to.  The  sheriff,  in  his  original  return,  had  stated  that 
he  had  sold  the  real  estate,  and  said  nothing  about  the  tolls,, 
franchises,  rights,  etc.,  of  the  company.  On  motion,  leave  of 
the  court  was  granted  to  him  to  amend  his  return,  by  show- 
ing that  the  franchises  of  the  company  were  also  sold,  and,  over 
the  objection  of  appellants,  the  amended  return  was  given 
in  evidence.  Appellants'  counsel  have  referred  us  to  a  number 
of  authorities  upon  the  subject  of  notice  and  an  investiga- 
tion in  order  to  make  nunc  pro  tune  entries.  These  are  not 
applicable  to  a  ministerial  officer  amending  his  process  or  re- 
turn. The  sheriff  has  the  right,  with  the  leave  of  the  courts 
to  so  amend  his  return  as  to  make  it  state  the  facts.  And  the 
amended  return  is  competent  evidence  of  its  contents.  Way- 
mire  V.  The  StaJUy  ex  rel.  Nichol,  ante,  p.  67 ;  Dmgffins  v.  Cook,, 
71  Ind.  579. 

There  was  no  error  in  admitting  in  evidence  the  amended 
return.  And  there  was  no  error  in  overruling  appellants'  mo- 
tion to  strike  out  said  evidence. 

Objdbtion  (h)  was  to  the  witness  McCorkle's  testifying  as  to 
whom  he  sold  the  property  described  in  the  decree,  when,  and 
for  what  price.  After  his  return  on  the  execution  as  sheriff 
had  been  given  in  evidence,  if  erroneous;  this  testimony  could 
result  in  no  harm  to  appellants ;  but  we  do  not  see  that  it 
was  erroneous. 

Nor  do  we  see  any  sufficient  reason  for  the  objection  (i)  to 
the  giving  in  evidence  of  the  sheriff's  deed  to  the  property. 

We  have  heretofore  disposed  of  the  objection  (k)  to  the  giv- 
ing in  evidence  of  the  certified  copy  of  the  original  articles  of 
association,  and  for  the  same  reasons  there  was  no  error  in  ad- 
mitting in  evidence  the  recorded  articles  of  association  of  the 
new  company.  • 
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Objection  (1)  to  permitting  the  witness  Kennedy  totevStify  as 
to  whether  he  knew  the  persons  who  became  the  owners  of  the 
road,  at  the  sheriff's  sale,  is  frivolous. 

Objection  (m)  to  overruling  defendant's  motion  to  strike 
out  all  of  the  evidence  is  without  foundation,  and  was  prop- 
erly overruled. 

And  we  do  not  think  it  necessary  to  extend  this  opinion  bj 
specifically  deciding  each  of  the  remainder  of  the  objections 
to  the  introduction  of  the  testimony;  they  are  all,  down  to  (x), 
of  the  same  tenor  and  effect,  and  we  see  no  good  reason  why 
any  of  the  objections  to  the  introduction  of  the  evidence 
should  have  been  sustained. 

The  evidence,  being  properly  admitted,  sustained  the  find- 
ing of  the  court,  and  the  finding  was  not  contrary  to  law. 

We  find  no  error  in  this  record. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 


No  7864. 

The  Union  Railroad  Transfer  and  Stock- Yard  Com- 

.  pa  NY  V.  Moore. 

Railroad. — AsttesmnerU  of  Damages. — Instnidion. — Two  railroads,  side  bf 
side,  already  crossed  the  appellee's  farm,  between  his  hoase  and  bun, 
within  one  hundred  feet  of  each.  The  appellant  appropriated  for  ite 
main  line  a  strip  seventy-five  feet  wide  along  the  east  line  of  the  farm, 
about  seven  hundred  feet  from  the  house,  and  for  a  switch,  to  make  coir- 
nection  with  one  of  the  other  roads,  a  strip  from  the  main  line  seveo 
hundred  feet  south  of  the  other  roads  and  curving  thence  northwest- 
erly and  reaching  the  other  roads  between  the  house  and  bam.  IW 
west  line  of  the  farm  is  two  and  one  half  miles  east  of  the  court-house  b 
Indianapolis.    There  was  a  hamlet  of  four  or  five  houses  abutting  tke 

t  farm  on  the  east.    Upon  the  trial  of  an  action  for  the  appropriation  of 
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such  land,  an  instruction  that  the  condition  of  the  other  roads  could 
"  only  be  considered  in  estimating  the  value  of  the  ingress  and  egress, 
upon  the  east  of"  Ihe  farm  "to  and  from  the  residue  not  appropriated 
by  the"  defendant,  was  calculated  to  mislead  the  jury,  and  should  have 
been  refused. 

Same. — Evidence.—  ]VUneiis.—A  witness  for  the  appellee  having  testified  in 
chief  that  the  farm  was  worth  $600  per  acre,  and  on  cross-examination 
that  it  could  not  have  been  sold  for  more  than  $200  per  acre,  but  that  he 
knew  of  no  sales  in  that  neighborhood  at  the  latter  price,  on  re-examina- 
tion was  allowed  to  testify  over  exception,  that  he  knew  of  no  land  that 
could  have  been  bought  in  that  neighborhood  for  less  than  $500. 

Held,  that  this  was  error.  . 

Same. — Evidence,  that  since  the  appellant's  road  was  built  the  place  of 
its  junction  with  other  roads,  as  well  as  at  the  junction  of  the  switch 
with  them,  is  almost  constantly  obstructed  by  locomotives,  cars  and 
smoke,  upon  it  and  the  other  roads,  was  held  admissible. 

Same. — In  proving  the  value  of  land,  it  is  proper  to  ask  a  witness  if  he. 
knows  its  value — and  the  inquiry  need  not  in  terms  ask  as  to  "  the  mar- 
ket cash  value."     Value  in  that  connection  means  cash  value. 

Same. — Crosa-ExaminatUm. — A  witness  for  the  appellant  having  testified  to 
the  value  of  the  land,  and  the  damage  to  it,  and  the  demand  for  land  in 
the  locality,  may  properly  be  asked,  on  cross-examination,  to  state  how 
rapid  has  been  the  increase  in  the  price  of  land  around  the  city,  about 
the  same  distance  from  it,  during  the  last  fifteen  years. 

Same. — A  witness  for  the  appellant  having  stated,  on  cross-examination, 
that  he  had  within  two  years  sold  a  piece  of  land,  four  and  a  half  miles 
from  the  city,  for  $300  per  acre,  it  was  proper,  on  re-examination,  to  ask 
if  he  had  not  sold  an  adjoining  tract,  equally  as  good,  for  $125  per  acre. 

Practice. — Interrogatories  to  Jury. — There  is  no  error  in  refusing  to  send 
interrogatories  to  the  jury,  when  presented  after  the  argument  is  closed. 

Same. —  Witnesaes, — Discretion. — The  court  having  notified  the  parties,  before 
any  evidence  was  offered,  that  no  more  than  eleven  witnesses,  on  cer- 
tain questions,  would  be  permitted,  and  then  enforced  the  order,  it  was 
held  to  be  within  the  discretion  of  the  court,  and  not  error  unless  an 
abuse  of  discretion  appeared. 

From  the  Johnson  Circuit  Court. 

B.  Harrison,  C.  C.  Hines,  W,  H.  H,  Miller,  A.  L.  Roache 
and  E,  H,  Lamme,  for  appellant. 

8.  Claypool,  W,  A.  Ketcham  and  /.  0.  Moore,  for  appellee. 

BiCKNELL,  C.  C. — The  appellant  appropriated  land  of  the 
appellee  for  the  use  of  its  railroad ;  damages  were  assessed 
in  fiivor  of  the  appellee  at  $4,000 ;  he  appealed  to  the  Supe- 
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rior  Court  of  Marion  county,  alleging  inadequate  damages. 
A  change  of  venue  was  taken  to  the  Johnson  Circuit  Court, 
where  a  jury  gave  the  appellee  a  verdict  for  $7,000.  The  ap- 
pellant's motion  for  a  new  trial  was  overruled,  judgment  was 
rendered  upon  the  verdict  and  this  appeal  was  taken. 

The  only  error  assigned  is  overruling  the  motion  for  a  new 
trial;  the  only  reasons  for  a  new  trial,  discussed  in  the  ap- 
l>ellant's  brief,  are : 

1.  Error  in  the  ninth  instruction. 

2.  Error  in  admitting  certain  testimony  of  Wm.  Hadley. 

3.  Error  in  admitting  certain  testimony  of  Thos.  Goodwin. 

4.  Error  in  admitting  certain  testimony  of  John  Moore, 
Peter  Kealing  and  David  Brouse. 

5.  Error  in  excluding  certain  testimony  of  Wm.  C.  Smock. 

6.  Error  in  admitting  certain  testimony  of  John  S.  Spann, 
and  in  excluding  other  testimony  of  said  Spann. 

7.  Error  in  refusing  to  require  the  jury  to  answer  inter- 
rogatories. 

8.  Error  in  refusing  to  permit  more  than  eleven  witnesses 
to  be  examined  on  each  side. 

It  appeared  in  evidence  that  the  Pan-Handle  and  Junctioa 
railroads  cross  the  appellee's  land,  side  by  side,  in  a  straight 
line,  nearly  east  and  west,  on  a  right  of  way  about  one  hun- 
dred feet  wide,  which  they  bought  and  paid  for,  and  had  beeo 
using  constantly  for  fifteen  years ;  these  roads  go  between  the 
appellee's  house  on  the  north  and  his  barn  on  the  south; 
within  one  hundred  feet  of  each  of  these  buildings  the  right 
of  way  extends;  there  is  a  lane  leading  into  the  National 
road,  which  lane  runs  north  and  south,  between  the  appel- 
lee's house  on  the  west  and  his  barn  on  the  east,  and  the  right 
of  way  of  said  two  railroads  crosses  this  lane,  between  said 
house  on  the  north  and  said  barn  on  the  south. 

The  ground  appropriated  by  the  appellant  for  its  main  line 
is  a  strip  seventy-five  feet  wide,  along  all  the  east  line  of  ap- 
pellee's land ;  said  house  and  barn  stand  nearly  midway  be- 
tween the  east  and  west  lines  of  appellee's  land,  somewhat 
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nearer  to  the  west  line,  and  upwards  of  seven  hundred  feet 
west  of  appellant^s  appropriation  for  its  main  line,  which 
runs  nearly  north  and  south,  crossing  the  Pan-Handle  and 
Junction  roads  nearly  at  a  right  angle. 

The  ground  appropriated  by  appellant  for  its  switch  be- 
gins at  its  main  line,  about  seven  hundred  feet  south  of  the 
Pan-Handle  and  Junction  roads,  and  crosses  appellee's  land, 
curving  northwesterly,  and  joins  the  right  of  way  of  the  other 
two  roads,  about  fifty  feet  east  of  the  lane  aforesaid.  Appellee's 
land  had  been  used  as  a  farm ;  his  west  line  is  two  and  one- 
half  miles  east  of  the  court-house  in  Indianapolis;  and  the 
claim  was  that  the  land  was  of  special  value  for  suburban  res- 
idences. East  of  appellant's  main  lino,  ^nd  south  of  the  Pan- 
Handle  and  Junction  roads,  is  a  little  place  called  Stratford, 
having  four  or  five  houses. 

The  appellant's  road  is  generally  called  *"  the  Belt  Road." 

The  9th  instruction  was  as  follows :  "  As  I  have  suggested, 
you  can  not  allow  Moore  any  future  or  contingent  value  that 
is  in  prospect  for  his  land ;  yet  it  is  proper,  in  assessing  the 
damages  of  Moore  upon  the  lands  not  appropriated,  to  conl^ider 
the  effect  of  the  future  occupation  and  use  of  the  lands  appro- 
priated by  the  railroad  company,  upon  the  residue  of  the  land, 
considered  with  reference  to  its  condition,  value,  location  and 
surroundings  at  the  date  of  appropriation.  It  is  proper  to  con- 
sider the  condition  of  such  land  with  reference  to  Stratford  on 
the  east,  the  public  highway  upon  the  north  and  south,  the  cut- 
ting of  the  land  by  the  Pan-Handle  and  Junction  railroads, 
and  all  the  means  of  ingress  and  egress  of  Moore,  to  and  from 
his  lands,  at  the  date  of  appropriation,  together  with  all  other 
elements  of  convenience  and  inconvenience,  surrounding 
Moore's  land,  to  assist  you  in  determining  the  damage  to  the 
residue  of  Moore's  land  not  appropriated  by  the  Belt  Rail- 
road Company,  at  the  date  of  the  appropriation." 

The  appellant's  counsel  concede  that  thus  far  the  9th  in- 
struction is  unobjectionable,  but  he  claims  that  the  conclud- 
ing paragraph,  in  the  following  language,  was  wrong :   '^  But 
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the  condition  of  the  Junction  and  Pan-Handle  roads,  at  the 
date  of  appropriation,  can  only  be  considered  in  estimating 
the  value  of  the  ingress  and  egress,  upon  the  east  of  Moore's 
land,  to  and  from  the  residue  not  appropriated  by  the  Belt 
road."  Upon  this  it  seems  clear  that,  whether  the  land  bd 
special  vahie  as  a  site  for  suburban  residences  or  not,  if  there 
were  two  railroads  already  there,  crossing  the  plaintiff's  land 
as  hereinbefore  described,  and  the  Belt  Road  was  to  be  near 
them,  crossing  both  of  them  on  plaintiif 's  land,  and  joininir 
one  of  them  with  its  switch,  near  the  plaintiff's  barn,  then,  in 
estimating  the  effect  of  the  new  road  upon  the  value  of  laml 
so  situated,  the  existing  condition  and  operation  of  the  two 
roads  already  there  aught  to  be  considered  in  estimating  the 
value  of  the  land  taken  bv  the  new  road,  and  also  the  value 
of  the  remaining  land ;  and  it  was  error,  and  had  a  tendenc}- 
to  mislead  the  jury,  to  tell  them  that  the  condition  of  the  ex- 
isting roads  could  be  considered  only  in  reference  to  the  ingress 
and  egress  upon  the  cast  side  of  said  land. 

Wm.  Hadley,  a  witness  for  the  appellee,  had  testified  that 
Moore's  land  was  worth  $600  per  acre,  for  the  entire  ferra; 
on  cross-examination,  he  said  it  could  not  have  been  sold  for 
more  than  ?200  an  acre.  He  was  then  asked,  on  cross-ex- 
amination, if  he  knew  of  any  sales  in  that  neighborhood  at 
that  rate,  and  he  answered,  "  No." 

Upon  re-examination,  the  counsel  for  the  appellee,  over  the 
objection  of  the  appellant,  was  permitted  to  ask,  and  the 
witness  was  permitted  to  answer,  the  following  question: 
"  State  whether  or  not  any  land  could  have  been  bought  in 
that  neighborhood,  at  less  than  $500  an  acre,  in  July,  1877?'' 
This  was  not  a  proper  question ;  the  matter  under  investiga- 
tion was  the  value  of  Moore's  land ;  what  other  land  could  be 
bought  for  might  depend  upon  a  great  many  circumstances, 
not  affecting  the  appellee's  land ;  the  fact  that  an  owner  of 
land  will  not  sell  it  for  less  than  a  given  price,  is  no  evidence 
of  its  value ;  he  may  not  wish  to  sell  it  at  all ;  and  the  opinion 
of  the  witness,  that  land  in  that  neighborhood  could  not  be 
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bought  for  less  than  $500  an  acre,  was  either  a  merely  specu- 
lative opinion,  or,  if  founded  on  the  information  of  others,  it 
was  hearsay.  Where  such  evidence  is  improperly  admitted, 
the  presumption  is  that  it  misleads  the  triers  of  the  fact,  un- 
less the  contrary  clearly  appears.  King  v.  Enterprise  Ins. 
Co.,  45  Ind.  43;   Wiseman  v.  Wiseman,  73  Ind.  112. 

Thomas  Goodwin  was  permitted,  over  the  objection  of  the 
appellant,  to  state  that,  "  since  the  finishing  of  the  Belt  Road, 
this  part  of  the  road,  where  it  joins  on,  is  almost  constantly 
obstructed  by  locomotives,  cars  and  smoke,'^  and  this  witness 
was  permitted,  over  like  objection,  to  answer  fully  as  to  the 
obstructions  upon  the  Pan-Handle  and  Junction  roads  between 
plaintiff's  house  and  barn.  The  objection  made  to  this  testi- 
mony is,  that  these  two  roads  had  bought  their  right  of  way, 
and  were  entitled  to  use  it  themselves,  and  to  permit  other 
companies  to  use  it,  as  fully  as  they  pleased,  and  that  such  in- 
creased use  could  not  be  an  element  of  damage  in  this  case. 
But  the  testimony  of  Goodwin  was  competent,  as  tending  to 
show  the  value  of  land  already  subject  to  such  inconveniences, 
and  also  to  aid  the  jury  in  determining  the  value  of  the  in- 
gress and  egress  to  and  from  Moore's  land  on  the  east  side. 
There  was  no  error  in  admitting  this  testimony  of  Goodwin. 

The  witnesses  John  Moore,  Peter  Kealingand  David  Brouse 
were  asked  if  they  knew  the  value  of  the  land  in  controversy. 
The  appellant  objected  to  the  form  of  the  question.  He  now 
claims  that  the  question,  in  such  a  case,  ought  to  be  "as  to  the 
market  cash  value." 

It  is  not  netjessary  that  the  witness  should  be  so  asked;  it  is 
enough  to  ask  him  if  he  knows  the  value  of  the  land ;  the  value, 
in  such  a  question,  means  the  cash  value ;  if  the  witness,  in  his 
answer,  intends  anything  else,  it  can  be  shown  upon  cross-ex- 
amination ;  but  the  general  question,  what  is  the  value  of  land 
per  acre,  means,  what  is  its  cash  value  per  acre.  There  was 
no  error  in  this  respect. 

The  appellant  objected  also  to  the  following  question,  put 
by  the  appellee  to  John  S.  Spann : 
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"  How  rapid  has  been  the  increase  in  the  price  of  land  ly- 
ing around  and  within  two  or  three  miles  of  the  center  of  the 
city,  during  the  last  fifteen  years?'* 

This  question  was  put  upon  cross-examination.  Spann  iras 
a  witness  for  appellant ;  he  had  testified  generally  as  to  the  de- 
mand for  land  about  Indianapolis  since  the  panic  in  1873,  and 
that  the  intrinsic  value  of  Moore's  land  was  $250  to  $300  per 
acre ;  and  that  the  damage  to  it  by  the  construction  of  the 
Belt  Road  was  $1^000.  We  think  the  question  under  con^d- 
eration  did  not  go  beyond  the  reasonable  limits  of  a  cross^- 
amination^  and  that  there  was  no  error  in  overruling  the  ob- 
jection to  it. 

In  cross-examination,  this  witness  was  asked  by  the  appel- 
lee, whether  in  the  past  two  years  he  had  not  sold  a  piece  of 
land,  about  four  and  one-half  miles  from  Indianapolis,  for 
f300  an  acre?  He  replied  he  had.  Then,  on  re-examinatioo, 
the  appellant  asked  him  whether  he  had  not  sold  another  tract, 
adjoining  the  former,  and  as  good  as  the  former,  for  $125? 
This  question  was  objected  to  by  the  appellee,  and  was  ex- 
cluded by  the  court.  The  witness  having  been  permitted  to 
answer  the  question  as  to  a  sale  of  land  in  another  locality  for 
$300  an  acre,  we  think  he  ought  to  have  been  permitted  t) 
answer  the  question  as  to  a  sale  of  adjoining  land  at  $125  an 
acre.  If  there  was  any  relevancy  in  the  first  question,  there 
was  as  much  in  the  second. 

The  argument  of  the  cause  began  on  the  27th  of  Septem- 
ber and  ended  on  September  28th.  The  court,  on  the  fonner 
of  these  days,  notified  the  counsel  that  "all  instructions"  musk 
be  handed  to  the  court  by  ten  o'clock  p.  m.  of  that  day. 

After  the  conclusion  of  the  argument,  the  appellant's  coun- 
sel requested  the  court  to  instruct  the  jury,  if  they  should  ren- 
der a  general  verdict,  to  find  specially  upon  particular  ques- 
tions of  fiict  then  submitted  to  the  court  to  be  put  to  the  jury. 
See  Practice  Act,  section  336. 

The  bill  of  exceptions  shows  that  the  court  refused  to  sub- 
mit said  questions  to  the  jury,  "  because  they  were  not  sub- 
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mitted  in  time  to  be  properly  considered  by  the  court,  and  for 
not  complying  with  the  order  of  the  court  heretofore  made/'  etc. 
There  is  no  error  in  refusing  to  submit  interrogatories  to  a 
jury  when  they  are  presented  after  the  commencement  of  the 
argument.  Glasgow  v.  Hobbs,  52  Ind.  239.  A  fortiori,  there 
is  no  error  in  refusing  to  submit  them  when  presented  after 
the  conclusion  of  the  argument.  "  The  court  below  must  de- 
cide whether  an  interrogatory  propounded  is  relevant,  prop- 
erly framed,  and  presented  in  due  time."  Nichols  v.  The  State, 
ex  reL,  65  Ind.  512.  There  was  no  error  in  the  action  of  the 
court  in  this  matter. 

Before  any  witness  had  been  examined,  the  court  notified 
the  parties  that  no  more  than  eleven  witnesses  on  each  side 
should  be  examined  "as  to  the  value  of  the  property  in  con- 
troversy, or  the  injury  to  plaintiflF  Moore's  farm,  by  reason  of 
the  location  and  construction  of  the  defendant's  road."  To 
this  announcement  the  appellant's  counsel  at  the  time  excepted, 
and,  after  examining  the  eleven  witnesses  allowed  by  the  court, 
offered  to  examine  two  other  witnesses,  and  to  prove  by  them 
the  value  of  plaintiff's  land  and  his  damages  by  the  location 
and  construction  of  the  defendant's  road.  The  court  refused 
to  hear  any  more  witnesses. 

There  was  no  error  in  this.   It  was  a  matter  within  the  dis- 
cretion of  the  court,  and  the  record  shows  no  abuse  of  that 
discretion.     Gardner  v.  The  Slaie,  4  Ind.  632.     In  Hubble  v. 
Oebom,  31  Ind.  249,  it  was  held  to  be  an  abuse  of  discretion 
to  limit  a  party  to  one  witness  on  the  vital  point  of  his  case ; 
but,  in  a  case  of  this  kind,  there  was  no  abuse  of  discretion  in 
notifying  the  parties  of  the  proposed  limitation  of  the  number 
of  witnesses,  and  there  is  nothing  in  the  record  which  shows 
abuse  of  discretion,  in  the  subsequent  refusal  of  the  court  to 
hear  two  more  witnesses  for  the  appellant,  upon  points  upon 
which  eleven  witnesses  had  already  been  examined  on  each 
side.     It  requires  a  plain  case  of  abuse  of  discretion  to  jus- 
tify the  reversal  of  a  cause,  for  a  matter  depending  upon  dis- 
Vol.  80.— 30 
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cretion.  Morris  v.  Graves,  2  Ind.  354 ;  MuUioUin  v.  Tk 
State,  7  Ind.  646 ;  Trees  v.  Eakin,  9  Ind.  554 ;  Coals  \\  Greg- 
ory, 10  Ind.  345. 

The  motion  for  a  new  trial  ought  to  have  been  sustained  on 
account  of  the  errors  hereinbefore  pointed  out  in  the  9th  in- 
struction, and  in  the  admission  of  part  of  Hadley's  testi- 
mony, and  in  excluding  the  question  put  by  appellants  to  John 
S.  Spann,  or  the  error  in  overruling  said  motion.  The  judg- 
ment of  the  court  below  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  it  is  hereby  in  all  things  reversed,  at  the  costs  of  the 
appellee,  and  this  cause  is  remanded  for  a  new  trial. 

Petition  for  a  rehearing  overruled. 
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Guardian. 

Taxes. — Guardian  and  Ward. — Parties. — The  ward  of  a  guardian  is  not 
a  proper  party  to  an  action  brought  by  the  treasurer  of  a  county  ag&in^t 
such  guardian  to  recover  unpaid  taxes  of  the  ward. 

Same. — County  Treasurer. — Aitsessment  of  Taxes. — A  county  treasurer  has  no 
authority  under  section  94  of  the  act  of  December  21st,  1872,  1  R^ 
1876,  p.  72,  for  the  assessment  of  taxes,  to  assess  taxes  upon  propertf 
omitted  from  any  assessment  except  for  the  current  year. 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsenburg  and  /.  K.  Marsh,  for  appellant. 
A.  Bowling,  for  appellee. 

Best,  C. — The  State,  on  the  relation  of  Henry  H.  Ferpi* 
flon,  as  treasurer  of  Clark  county,  Indiana,  brought  this  ac- 
tion against  Jonas  G.  Howard,  as  guardian  of  Athanasiii> 
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Wathen,  an  insane  person,  and  against  such  person,  to  recover 
a  judgment  for  certain  taxes  assessed  against  the  estate  of 
such  person. 

The  fects  averred  in  the  complaint  are  substantially  these : 
That  the  relator  has  been  the  treasurer  of  Clark  county,  In- 
diana, since  the  1st  of  September,  1879,  and  the  appellee, 
Howard,  has  been  the  guardian  of  Athanasius  Wathen,  who 
is  an  insane  person,  since  the  5th  day  of  September,  1867; 
that,  since  his  appointment,  said  guardian  and  his  ward  have 
been  residents  of  Clark  county,  Indiana,  and  on  the  1st  day 
of  April,  1873,  there  was,  and  ever  since  has  been,  in  the 
hands  of  said  guardian,  belonging  to  his  said  ward,  per- 
sonal property  of  the  value  of  fifty  thousand  dollars,  all  of 
which  has  been  subject  to  taxation  in  said  county;  that 
said  Howard  did  not  make  and  deliver  to  the  assessor  a 
list  of  all  such  property  so  held  by  him  as  such  guardian 
during  said  time,  but  for  the  years  1873,  1874  and  1875, 
only  returned  $6,500  each  year,  and  for  the  years  1876, 
1877  and  1878,  only  returned  §13,500  each  year,  and  that  no 
taxes  were  assessed  or  paid  upon  the  residue  of  said  property 
during  said  years;  that  on  the  1st  day  of  November,  1879, 
the  relator  discovered  that  all  of  the  property  of  said  Wa- 
then had  not  been  assessed,  and  after  giving  notice  of  such 
fact  to  such  guardian,  who  failed  to  show  any  cause  to  the 
contrary,  the  relator  assessed  the  residue  of  said  property  at 
its  fair  cash  value  and  placed  it  upon  the  duplicate ;  that  by 
reason  of  said  assessment,  there  is  due  and  unpaid  from  the 
estate  of  said  ward,  in  the  nature  of  taxes,  penalty  and  inter- 
est for  State  and  county  purposes,  the  following  sums : 

For  the  year  1873 $978  52 

"      "       "      1874 738  58 

«      «       "      1875 873  87 

"      ''       "      187() 720  68 

"      «      "      1877 780  36 

*'      "       "      1878 736  20 

Making  a  total  of $4,828  21 
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That  since  said  assessment  the  relator  has  demanded  the 
payment  of  said  taxes  from  said  guardian^  who  has  refused  to 
pay  the  same,  and  that  he  can  not  find  any  property  that  can 
be  seized  and  sold  to  satisfy  said  tax.     Wherefore,  etc. 

A  separate  demurrer  for  the  want  of  &cts  was  filed  to  the 
complaint  by  such  appellees.  These  demurrers  were  sustained, 
and  these  rulings  are  assigned  as  error. 
.  The  demurrer  by  Wathen,  the  ward,  was  properly  sustained, 
as  he  was  not  a  proper  party  to  the  suit.  Vogel  v.  Vogler^  78 
Ind.  353. 

The  demurrer  by  the  guardian  presents  a  different  question. 
The  assessment  sought  to  be  recovered  is  a  special  one,  and 
if  the  oificcr  who  made  it  had  no  authority  to  make  it,  the 
demurrer  was  properly  sustained.  In  Vogel  v.  Vogler,  suprOy 
this  court  said :  "  The  assessment  of  property  omitted  from 
taxation  constitutes  a  special  and  an  exceptional  assessment, 
and,  according  to  the  law  in  force  January,  1879,  might  have 
been  made  eitlior  by  the  assessor,  auditor  or  treasurer  of  the 
proper  county,  depending  upon  the  circumstances  creatingan 
emergency  for  such  assessment.  1  R.  S.  1876,  p.  96,  sec.  94; 
p.  130,  sec.  260.'' 

The  same  law  was  in  force  when  the  assessment  sued  upon 
was  majJe,  and  the  question  arises  whether  the  treasurer  had 
any  authority  to  make  it  under  the  circumstances  stated  in 
the  complaint.  This  depends  upon  the  various  sections  of 
the  statute  which  authorize  such  special  assessments.  As  a 
rule,  assessments  are  made  by  the  assessors,  and  it  is  only  io 
the  absence  of  the  pjoper  assessment,  that  either  the  auditor 
or  treasurer  has  any  authority  to  make  an  assessment.  If, 
for  any  reason,  the  proper  assessment  is  not  made,  the  statute 
provides  the  mode  of  correcting  the  assessment,  if  one  is  made, 
and,  if  not  made,  of  making  the  assessment.  If  an  assessment 
is  made,  and  the  auditor,  upon  receiving  the  returns,  is  satis- 
fied that  any  property  has  been  omitted,  he  may  require  the 
assessor  to  correct  any  such  omission.  Within  ten  days  there- 
after the  assessor  must  proceed  to  correct  the  errors  in  audi 
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assessment,  and  make  return  to  the  auditor,  who  shall  charge 
the  additional  amount,  if  any,  returned  by  the  assessor.  Same 
statute,  sec.  148. 

This  is  done  before  the  duplicate  is  delivered  to  the  treas- 
urer. After  its  delivery,  and  before  the  final  settlement  with 
the  county  treasurer,  the  auditor,  if  he  has  rcavson  to  believe, 
or  is  informed,  that  any  person  has  given  the  assessor  a  false 
statement  of  his  property,  or  the  assessor  has  not  returned  the 
full  value  of  the  same,  or  has  made  an  erroneous  return,  shall 
proceed  to  correct  the  duplicate,  and  to  charge  the  person  with 
the  proper  amoqnt  of  taxes.  In  order  to  enable  him  to  do 
this,  he  is  invested  with  the  powers  conferred  on  assessors ;  but, 
before  correcting  the  duplicate,  he  must  notify  such  person,  so 
as  to  enable  him  to  show  that  his  statement  or  the  return  of 
the  assessor  is  correct.     Same  statute,  section  146. 

The  above  section  authorizes  the  correction  to  be  made  be- 
fore or  after  the  duplicate  is  delivered  to  the  treasurer ;  but 
it  does  not  authorize  an  alteration  of  the  duplicate  unless  an 
assessment  has  been  made ;  nor  does  it  authorize  the  auditor 
to  correct  the  duplicate  otherwise  than  by  charging  the  person 
with  the  proper  amount  of  taxes  for  the  current  year. 

If  the  real  or  personal  property,  or  poll,  of  any  person  lia- 
ble to  pay  tax,  has  not  been  assessed,  section  94  of  the  same 
act  authorizes  the  treasurer  to  make  the  assessment.  It  reads 
thus :  "  Whenever  it  shall  appear  to  the  treasurer  of  any  of  the 
several  counties  of  this  State  that  the  property,  real  or  per- 
sonal, or  the  poll  of  any  person  liable  to  pay  .tax,  has  not  been 
assessed  by  the  assessor,  it  shall  be  the  duty  of  the  county 
treasurer  to  assess  the  property  or  poll  of  such  person,  and 
place  the  same  upon  the  tax  duplicate,  and  collect  the  taxes 
thereon  the  same  as  if  it  had  been  assessed  by  the  legal  asses- 
sor :  Providedy  however y  That  all  property  assessed  under  the 
provisions  of  [this]  act  shall  be  assessed  at  a  fair  cash  value ; 
but  the  treasurer  shall  not  be  required  to  assess  such  prop- 
erty upon  actual  view,  nor  to  furnish  the  owner  thereof  with 
a  blank  list.'' 
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This  section  authorizes  the  county  treasurer  to  asgess  such 
property  as  has  not  been  assessed  by  the  assessor  for  the  cur- 
rent year,  but  does  not,  as  we  believe,  authorize  him  to  assess 
any  property  omitted  from  the  assessment  of  any  previous 
year  or  years.  Its  language  does  not  embrace  such  an  assess- 
ment, and  as  section  146  only  authorizes  the  auditor  to  correct 
the  assessment  for  the  current  year,  we  think  tliat  section  94 
only  authorizes  the  treasurer  to  assess,  for  the  current  year, 
such  property  as  the  assessor  has  not  assessed.  If  any  prop- 
erty has  been  omitted  from  the  assessment  of  any  previous 
year  or  years,  other  sections  of  the  statute  confer  the  authority 
and  provide  the  mode  of  making  the  assessment.  Section  260 
provides  that,  "  If  any  real  or  personal  property  shall  be  omit- 
ted in  the  assessment  of  any  year,  or  number  of  years,  or  the 
tax  thereon,  for  which  such  property  was  liable,  from  any  cause 
has  not  been  paid,  or  if  any  such  property,  by  reason  of  de- 
fective description  or  assessment  thereof,  shall  fail  to  pay  taxes 
for  any  year  or  years,  in  either  case  the  same,  when  discov- 
ered, shall  be  listed  and  assessed  by  the  assessor  and  placed 
on  the  assessment  and  tax  books.  The  arrearages  of  tax  which 
might  have  been  assessed,  with  ten  per  cent,  interest  thereon 
from  the  time  the  same  ought  to  have  been  {>aid,  shall  be 
charged  against  such  property  by  the  county  auditor." 

Section  262  provides  thus :  "  No  such  charge  for  tax  and 
interest  for  previous  years,  as  provided  for  in  the  preceding 
section  shall  be  made  against  any  property  prior  to  the  date 
of  ownership  of  the  person  owning  such  property  at  the  time 
the  liability  for  such  omitted  tax  was  first  ascertained:  Pro- 
tnded,  That  the  owner  of  property,  if  known,  assessed  under 
this  and  the  preceding  section,  shall  be  notified  by  the  as- 
sessor, or  auditor,  as  the  case  may  require.'* 

Section  263  provides :  '^  When  any  such  special  assessment 
is  not  returned  to  the  county  treasurer,  on  or  before  the  fii^ 
day  of  March  next  after  it  is  due,  the  same  may  be  returned 
on  or  before  the  first  day  of  March  in  the  succeeding  year; 
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and,  if  not  then  returned,  it  shall  be  considered  barred,  unless 
return  is  prevented  by  an  injunction  or  order  of  court;  and 
the  time  such  return  is  thus  prevented  shall  be  excluded  from 
the  computation  of  such  time." 

These  are  the  only  sections  of  the  statute  that  provide  for 
the  a&sessment  of  property  omitted  from  the  assessment  of  any 
previous  year,  and  they  confer  no  authority  upon  the  treasurer 
to  make  such  assessment.  They  do  not  authorize  the  assess- 
ment without  notice,  if  the  owner  is  known,  nor  do  they 
authorize  such  assessment  upon  property  for  any  time  previous 
to  its  transfer.  They  authorize  the  auditor  to  add  interest  to 
the  amount  of  tax,  from  the  time  it  should  have  been  paid, 
and  provide  that  the  taxes  shall  be  barred  unless  the  assess- 
ment is  returned  to  the  treasurer  within  a  given  time.  They 
provide  diflFerent  officers  and  a  different  mode  of  assessing  such 
taxes,  and  furnish,  as  we  think,  the  only  authority  for  making 
such  assessment.  Sec.  94  does  not  authorize  the  treasurer  to 
add  interest  to  the  taxes  assessed  by  him,  and,  if  he  could  assess 
taxes  for  previous  years,  there  is  no  limit  to  the  time  within 
which  it  may  be  done.  This  construction  would  not  only 
deprive  the  State  of  its  interest  on  unpaid  taxes  in  proper 
cases,  but  would  deprive  the  taxpayer  of  the  protection  af- 
forded him  by  sections  262  and  263  of  the  statute.  The 
treasurer  had  no  authority  to  make  the  assessment  mentioned 
in  the  complaint,  and,  as  the  demurrer,  for  such  reason,  was 
properly  sustained,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things  af- 
firmed, at  appellant's  costs. 

Petition  for  a  rehearing  filed  at  November  term,  18S1. 
Petition  overruled  at  May  term,  1882. 
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No.  6782. 

Hartman  v.  Flaherty. 

»    #72 

^l^  PBACncE. — IfUcrrogalories.  —  Verdict — Ars wen  to  in  terrogatories,  which  ue 

146   ilts  inconsistent  and  irreconcilable  with  the  general  verdict,  must  prerail 

Same. —  Venire  de  Noto. — A  venire  de  novo  is  not  the  proper  method  to  raise 
the  question  of  the  sufficiency  of  an  answer  to  an  interrogatory. 

Same. — Evidence, — The  answer  to  an  interrogatory  does  not  show  what  the 
evidence  was,  but  merely  the  fact  found  from  the  evidence  by  the  jarj. 

Same. — Instructions. — ^resumption. — Supreme  CourL — Where,  under  the  alle- 
gations of  the  complaint,  evidence  might  have  been  given  that  woaM 
have  rendered  instructions  proper,  the  Supreme  Court,  in  the  absence  of 
the  evidence,  will  presume  that  it  was  given. 

Same. — Reeallijig  Jury  and  MotUfying  Instruction. — It  is  not  error  to  recall  i 
jniy  and  modify  an  instruction  supposed  to  be  erroneoosy  and  read  it  u> 
them  as  modified. 

Fraud. — False  RepreserUations  of  Values.  —  Representations  of  values  are 
matters  of  opinion,  and,  however  false,  do  not  constitute  fraud  or  create 
a  cause  of  action  in  favor  of  one  who  has  relied  upon  them. 

From  the  Allen  Circuit  Court. 

B.  /S,  Taylor  and  J.  MonnSy  for  appellant. 

W.  O.  (hlericky  H.  Colerick  and  T.  W,  Ooterick,  for  appellee. 

Franklin,  C. — This  is  an  action  brought  by  appellee  against 
appellant  for  damages  on  account  of  fraudulent  representations 
in  the  exchange  of  lands. 

Issue  was  formed  by  a  general  denial  to  the  complaint, and 
an  agreement  to  give  every  defence  in  evidence  under  the 
general  denial.  Trial  by  jury;  verdict  for  appellee;  and, 
after  motions  for  a  venire  de  novo,  for  a  new  trial,  for  judgment 
non  obstante  veredicto^  and  in  arrest  of  judgment,  judgment  was 
rendered  for  appellee  for  $537. 

The  errors  assigned  in  this  court  are : 

1st.  Overruling  the  demurrer  to  the  complaint. 

2d.  Overruling  the  motion  for  a  venire  de  novo. 

3d.  Overruling  the  motion  for  a  new  trial. 

4th.  Overruling  the  motion  for  judgment  Tion  obttasde 
veredicto. 

5th.  Overruling  the  motion  in  arrest  of  judgment. 
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6th.  In  rendering  judgment  for  the  plaintiff. 

No  question  is  presented  in  appellant\s  brief  upon  the  ruling 
of  the  court  upon  the  demurrer  to  the  complaint^  and  we  per- 
ceive no  objection  to  it.  The  first  error  assigned  may^  there- 
fore, be  considered  as  waived. 

The  motion  for  a  venire  de  novo  is  not  based  upon  any  ir- 
regularity in  the  general  verdict,  but  upon  an  alleged  irregu- 
larity of  a  deficient  answer  to  one  of  the  interrogatories.  A 
venire  de  novo  is  not  the  proper  method  to  raise  the  question 
of  the  suflficiency  of  an  answer  to  an  interrogatory.  Wed  v. 
Gamns,  74  Ind.  265 ;  Busk.  Prac.  219 ;  McElfresh  v.  Guard, 
32  Ind.  408.     There  was  no  error  in  overruling  the  motion. 

The  third  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial.  Under  this,  there  are  two  reasons  urged  why  a  new 
trial  should  have  been  granted :  First,  that  the  answer  to- 
the  third  interrogatory  shows  what  the  evidence  was,  and  that 
it  did  not  support  the  verdict.  The  answer  to  the  interroga- 
tory does  not  show  what  the  evidence  was ;  the  jury  only  an- 
swered as  to  facts,  and  not  as  to  the  evidence.  And  the  evi- 
dence, not  being  in  the  record,  we  can  not  tell  what  it  was  or 
whether  it  supported  the  verdict  or  not. 

The  second  reason  urged  for  a  new  trial  is,  that  the  court 
erred  in  its  instructions.  Under  the  allegations  of  the  com- 
plaint, a  state  of  evidence  might  have  been  given  to  the  jury 
that  would  have  rendered  the  instructions  proper,  and,  in  the 
absence  of  the  evidence,  we  must  presume  that  such  evidence 
was  given.  StraUon  v.  Kennard,  74  Ind.  302 ;  Byram  w.Gal- 
braithf  75  Ind.  134 ;  Huntv,  Elliott,  ante,  p.  245. 

It  is  further  insisted  that  the  court  erred  in  calling  the  jury 
back  after  they  had  been  out  for  some  time  without  agree- 
ment, and  modifying  and  re-reading  to  them  instruction  num- 
bered 5.  There  was  nothing  wrong  in  the  manner  in  which 
the  modification  was  made.  If  the  court  thought  that  it  had 
made  a  mistake  in  the  instruction,  the  sooner  it  remedied  it 
by  correcting  the  mistake,  the  better,  before  the  jury  had 
finally  acted  upon  the  case. 
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The  modification  was  in  favor  of  appellant,  and  we  do  not 
think  that  he  has  a  right  to  complain  of  its  having  been  made 
or  the  manner  of  doing  it.  It  could  in  no  way  operate  to  his 
injury. 

The  other  reasons  in  the  motion  for  a  new  trial  have  noi 
been  presented  by  appellant  in  his  brief,  and  may  be  consid- 
ered as  waived. 

We  see  no  error  in  overruling  the  motion  for  a  new  trial. 

The  fourth  error  assigned  is  for  overruling  appellant's  mo- 
tion for  judgment  on  the  special  findings  of  the  jury,  notwith- 
standing the  general  verdict.  These  special  findings  were  in 
answer  to  interrogatories. 

There  have  been  no  cross  errors  assigned  by  appellee  in 
relation  to  any  irregularities  in  the  submission  of  the  inter- 
rogatories to  the  jury,  and  the  question  presented  by  counsel 
in  relation  to  this  matter  is  not  before  us  for  decision.  The 
interrogatories  went  before  the  jury,  and,  whether  rightfully 
or  wrongfully  there,  we  must  treat  them  as  being  properly 
before  the  jury. 

The  action  was  based  alone  upon  alleged  damages  on  ac- 
count of  fraudulent  representations  in  relation  to  an  exchaugc 
of  lands  between  the  parties.  The  jury,  in  their  answers  to 
the  interrogatories,  limited  all  the  representations  made  by 
appellant  to  appellee,  in  relation  to  the  lands  transferred  by 
him  to  her,  to  representations  of  value  only.  Such  repre- 
sentations are  matters  of  mere  opinion,  upon  which  the  party 
to  whom  they  were  made  had  no  right  to  rely,  and  it  would 
be  her  own  folly  to  do  so ;  however  false  they  may  have  been, 
they  could  not  constitute  fraud,  or  be  a  suflScient  basis  for  a 
cause  of  action.  Kennedy  v.  RicJmrdson,  70  Ind.  524.  See 
authorities  therein  cited. 

The  answers  to  the  interrogatories  find  all  the  facts  in  fiivor 
of  appellant,  necessary  to  constitute  a  defence  to  the  action; 
and,  as  they  are  inconsistent  and  irreconcilable  with  the  gen- 
eral verdict,  they  must  prevail.     Miller  v.  Wade^  58  Ind.  91. 

The  court  below  erred  in  overruling  the  motion  of  appel- 
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lant  for  judgment  in  his  favor  upon  the  special  answers  to 
the  interrogatories,  notwithstanding  the  general  verdict  for 
appellee,  for  which  error  the  judgment  below  ought  to  be 
reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  sustain  ap- 
pellant's motion  for  judgment  in  his  favor  upon  the  answers 
to  the  interrogatories,  and  to  render  judgment  thereon  ac- 
cordingly. 


No.  8363. 

Bronnenburg  v.  Charman. 

Bailment. — Mandatt. — A  mandate  is  a  bailment  of  personal  property,  in 
regard  to  which  the  bailee  engages  to  do  some  act  without  reward. 

Same. — Destruction  of  Property  by  Accidental  Fire, — Negligence, — Where  one 
engages  to  collect  rents  for  another  without  reward  except  the  use  of 
the  money,  collects  it  in  the  day  time  and  puts  it  in  the  money  drawer 
of  his  store-room  at  night,  and  the  next  morning  the  room  and  the  money 
were  destroyed  by  an  accidental  fire,  he  is  not  bound  to  exercise  more 
than  ordinary  care  and  is  liable  for  gross  negligence  only.  In  such  case, 
proof  that  the  money  collected  was  placed  in  the  money  drawer,  among 
the  money  and  accounts  of  the  defendant,  was  proper. 

Same. — Instruction. — Proof  of  One  Paragraph  of  Complaint,— An  instruction 
that  the  jury  should  find  for  the  plaintiff,  if  satisfied  that  either  para- 
graph of  his  complaint  had  been  proved,  was  not  improper. 

Same. — Reading  Extracts  from  Books. — Reading  to  the  jury  an  extract  from 
an  opinion  of  the  Supreme  Court  and  an  extract  from  "Story  on  Bail- 
ments," was  not  an  improper  method  of  stating  the  law  of  mandate. 

Evidence. — Proof  of  Marriage. — It  is  not  necessary  to  introduce  the  return 
of  the  officiating  minister,  or  other  officer,  to  prove  the  date  of  a  marriage. 

Instruction. — Asmming  Fact  as  Proved. — An  instruction  using  the  words 
"  as  you  may  find  "  does  not  assume  the  fact  as  proved. 

From  the  Madison  Circuit  Court. 
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/.  W.  Sansberry,  J.  W,  Sansberry,  Jr,y  and  M,  A,  O^ipim, 
for  appellant. 

C.  L,  Henry  and  W.  8,  Diven^  for  appellee. 

BiCKNELL,  C.  C. — Bronnenburg  sued  Charman  before  the 
mayor  of  Anderson^  on  an  account  for  $52^  money  had  and 
received.  He  recovered  $43.50 ;  Charman  appealed  to  the  cir- 
cuit  court  and  there  obtained  a  verdict  and  a  judgment  foroosts. 

Bronnenburg  appeals^  and  assigns  as  error  that  the  court 
overruled  his  motion  for  a  new  trial. 

The  first  four  reasons  for  a  new  trial  alleged  the  admiasioa 
of  incompetent  testimony. 

The  fifth  alleges  error  in  the  instructions. 

The  sixth  and  seventh  are  that  the  verdict  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law. 

The  eighth  is  not  mentioned  in  the  brief,  and  is  therefore 
regarded  as  waived. 

The  testimony  objected  to  was  properly  admitted.  The  plain- 
tiff was  going  away ;  the  defendant  agreed  to  collect  his  rent* 
for  him  without  charge;  the  defence  was  that  the  money, col- 
lected in  the  day  time,  was  put  by  defendant,  at  night,  in  his 
money  drawer  in  his  store-room,  and  that  early  the  next  morn- 
ing, the  room  and  the  money  were  destroyed  by  an  accidental 
fire.  The  defendant,  acting  without  reward,  except  the  priv- 
ilege of  using  the  money,  was  not  bound  to  exercise  more 
than  ordinary  care,  and  was  liable  for  gross  negligence  only. 
Story  on  Bailments,  section  23. 

It  became  material  to  show  when  the  money  was  collected 
and  when  it  was  lost ;  the  defendant  claimed  that  some  of  it 
was  collected  and  paid  over  to  plaintiff  immediately  after  he 
came  back ;  the  evidence  of  the  time  of  plaintiff^s  marriage, 
and  of  the  time  intervening  between  his  return  and  his  ma^ 
riage,  was  material  to  fix  the  date  of  such  return  and  to  show 
that  the  collection  of  some  of  the  money  was  subsequent 
thereto.     It  is  not  necessary  to  introduce  the  return  of  the 
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officiating  minister  or  other  officer,  to  prove  the  date  of  a 
marriage. 

It  was  not  improper  to  allow  proof  that  the  money  col- 
lected was  placed  in  the  money  drawer,  among  the  money 
and  accounts  of  the  defendant ;  this  was  a  part  of  the  history 
of  the  transaction. 

It  was  not  improper  to  tell  the  jury,  in  the  instructions, 
that  they  should  find  for  the  plaintiff,  if  satisfied  that  either 
paragraph  of  the  complaint  had  been  proved,  nor  to  tell  them 
that  "  A  mandate  is  defined  by  the  law  to  be  a  bailment  of 
personal  property,  in  regard  to  which  the  bailee  engages  to 
do  some  act  without  reward ; "  nor  to  read  to  the  jury  the  ex- 
tract from  the  opinion  of  this  court,  and  the  extract  from 
*^  Story  on  Bailments.*'  Such  authorities  stated  the  law  as 
clearly,  perhaps,  as  the  judge  could  have  otherwise  stated  it. 

The  sixth  instruction  does  not,  as  the  appellant's  counsel 
suppose,  assume  that  any  of  the  money  was  destroyed  by  fire. 
It  is  as  follows :  "  You  may  find  for  the  plaintiff  for  any 
amount  which  you  may  find  was  collected  and  not  paid  over, 
if  any  was  so  collected  and  not  paid  over,  or  you  may  find  for 
the  whole  amount  collected  and  not  paid  over,  after  deduct- 
ing such  amount  cw  you  may  find  was  consumed  by  fire.*' 

There  was  no  error  in  the  instructions,  and  the  verdict  was 
not  contrary  to  law.  There  was  evidence  tending  to  sustain 
it,  and,  when  that  is  the  case,  this  court  will  not  undertake 
to  determine  where  the  preponderance  was.  Hayden  v.  Cretcher, 
75  Ind.  108 ;  Phoenix,  etc.,  Iiis.  Go.  v.  Hinesley,  75  Ind.  1. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 
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No.  8980. 

The  State,  ex  rel.  Roundtree,  v.  The  Board  op  Cok- 

iS  SSj  missioners  op  Gibson  County. 

80    47? 
141    109 j  Bridges. — County  Commissionera. — Duty  to  Repair, — Mandate. — Mandtmw 

164   ^  ^^^^  ^^^  ^  compel  county  commissioners  to  keep  public  bridges  in  repair. 

This  duty  extends  to  replacing,  or  rebuilding,  where  there  is  a  sabstan- 
tial  destruction  of  the  original  bridge. 
Same. — Adoption  Makes  Public — A  county  by  adopting  a  bridge  constnict?«I 
by  private  individuals  makes  it  public  and  becomes  bound  to  keep  it  in 
repair. 

From  the  Gibson  Circuit  Court. 

R.  M.  J.  Miller^  for  appellant. 
(7.  A,  Buskirk,  for  appellee. 

EIlliott,  C.  J. — It  was  held  in  The  StaJtSy  ex  rd.y  v.  Demam, 
post,  p.  519,  that  the  statute  imposes  upon  the  county  oommk- 
sioners  the  duty  of  keeping  public  bridges  in  repair,  and  that 
mandamus  will  lie  to  compel  the  performance  of  that  duty. 
This  decision  disposesof  oneof  the  principal  questions  in  the 
case  before  us. 

There  are  two  questions  presented  in  the  ca.se  at  bar  which 
were  not  directly  presented  in  the  former.     They  are : 

Ist.  Does  the  duty  to  repair  extend  to  replacing  or  rebuild- 
ing, where  there  is  a  substantial  destruction  of  the  original 
bridge  ? 

2d.  Is  the  county  bound  to  repair  in  cases  where  the  bridge 
is  originally  constructed  by  private  individuals^  but  is  after- 
wards connected  with  highways  constructed  by  the  county,  and 
is  used  and  recognized  by  the  citizens  and  officers  as  a  part  of 
the  public  way  ? 

Of  these  in  their  order. 

First.  The  duty  to  repair  includes  the  rebuilding  of  bridge 
where  they  are  essential  to  the  existence  and  use  of  the  high- 
way. It  is  true,  that  the  commissioners  have  authority,  in 
certain  cases,  to  vacate  highways,  but  this  authority  must  be 
exercised  in  the  manner  prescribed  by  law.     The  vacation  of 
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a  highway  can  not  be  brought  about  by  the  refusal  of  the  com- 
missioners to  perform  their  duty  respecting  it.  They  are 
charged  with  the  duty  of  keeping  the  highways  reasonably 
safe  and  convenient  for  use  for  the  purposes  for  which  they 
were  laid  out,  and  they  can  not,  by  a  failure  to  do  their  duty, 
deprive  the  citizens  of  the  State  of  their  right  to  use  and  en- 
joy the  way  common  and  free  to  all.  As  long  as  the  high- 
way exists,  the  officers,  in  whose  control  it  is,  must  do  their 
duty  in  keeping  it  in  a  reasonable  and  suitable  condition  for 
travel.  The  case  in  hand  strongly  illustrates  the  soundness 
of  the  principle,  that  it  is  the  duty  of  the  commissioners  to  re- 
build a  bridge  which  forms  an  essential  part  of  a  much-trav- 
eled highway.  If  the  bridge  is  not  rebuilt,  a  public  way  is 
cut  in  two,  and  rendered  useless  for  all  practical  purposes. 
Citizens  are  deprived  of  the  use  of  a  road  which  they  are  taxed 
to  support,  for  without  a  bridge  the  highway  is,  for  the  greater 
part  of  the  year,  rendered  impassable. 

It  is  established  law  that  a  county  is  liable  for  injuries  re- 
ceived because  of  negligence  in  not  making  bridges  safe  for 
travel,  and  citizens  who  are  compelled  to  bear  the  burden  im- 
posed by  a  judgment  for  damages  ought,  injustice,  to  be  entitled 
to  compel  their  officers  and  representatives  to  perform  their  duty, 
and  make  highways  passable  and  safe.  Unless  the  perform- 
ance of  this  public  duty  can  be  coerced,  it  leaves  the  taxpayer 
too  much  at  the  mercy  of  negligent  officers.  If  it  is  a  duty, 
there  ought  to  be  a  power  somewhere  to  compel  its  perform- 
ance. Better  compel  the  commissioners  to  expend  public 
money  in  making  highways  passable  and  safe,  rather  than  suf- 
fer it  to  be  frittered  away  in  the  payment  of  damages. 

It  is  very  clear  that  if  there  is  a  decay  of  the  timbers  of  a 
bridge,  rendering  it  impassable,  the  county  may  be  compelled 
to  repair.  Upon  this  point  the  authorities  are  agreed.  It  is 
difficult,  if  not  impossible,  to  perceive  why  the  same  princi- 
ple should  not  apply  where  a  bridge  has  been  destroyed  by 
fire  or  swept  away  by  a  flood.  The  reason,  upon  which  the 
rule  requiring  repairs  to  be  made  rests,  is  the  same  whether 
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there  be  a  total  or  a  partial  destruction  of  the  bridge,  for  the 
reason  of  the  rule  is,  that  the  officers  owe  the  public  a  duty  to 
keep  highways  in  a  proper  condition  for  travel,  whether  the 
bridge  is  rendered  entirely  unfit  for  use  by  the  decay  or  break- 
ing of  the  materials  of  which  it  is  constructed,  or  carried  awaj 
by  a  flood ;  the  result  to  the  public  is  the  same  in  either  esse. 
There  is  no  solid  ground  upon  which  to  rest  a  distinction  be- 
tween the  case  of  a  bridge  becoming  entirely  unfit  for  use  by 
the  giving  way  of  some  of  its  part^,  and  that  of  a  bridge  be- 
ing carried  off  by  a  flood.  Replacing  by  repairs  a  structure 
destroyed  by  decay  is,  in  reality,  the  substitution  of  a  new  for 
the  old,  and  replacing  a  bridge  destroyed  by  fire  or  water  i$ 
nothing  more. 

In  Briggs  v.  Ouilford,  8  Vt.  264,  it  was  assumed,  without 
debate,  by  court  and  counsel,  that  the  duty  to  repair  embraced 
the  obligation  to  rebuild  a  bridge  which  had  been  carriedai»iiT 
by  a  freshet.  It  was  held  in  People  v.  City  of  Brooklyn^  21 
Barb.  484,  that  a  statute  providing  for  repairs  of  a  street  em- 
braced the  act  of  substituting  new  curbstones  for  old  ones. 
The  definition  of  Walker,  that  repair  means  "  reparation,  sup- 
ply of  loss,  restoration  after  dilapidation,"  is  approved.  The 
case  of  People  v.  Hillsdale,  etc.,  (Jo,,  23  Wend.  254,  decides  that 
a  statute  requiring  a  turnpike  company  to  make  repairs  im- 
posed upon  it  the  duty  of  rebuilding  a  bridge  which  had  been 
destroyed  by  an  inevitable  accident.  In  the  case  decided  bj 
Lord  Kenyon,  Brecknock,  etc,.  Go,  v.  PrUchard,  6  T.  R.  750,  it 
was  held  that  a  covenant  in  a  contract,  binding  a  party  to  keep 
a  bridge  in  repair,  imposed  upon  him  an  obligation  to  replace 
it,  although  it  was  totally  destroyed  by  a  flood.  More  directly 
in  point  than  any  of  the  cases  cited  is  that  of  Howe  v.  Tht 
Gommissioners^etc,,  47  Pa.St.  3G1.  The  Court  there  said:  "If 
we  should  construe  the  word  'repair'  in  this  act  as  strictly  as 
the  court  below  did,  nay,  if  we  should  set  aside  the  act  alto- 
gether, the  duty  of  maintaining  the  bridge,  once  legally  im- 
posed upon  the  county,  and  never  taken  off,  would  still  have 
to  be  enforced.    But  we  can  not  so  read  the  act  as  to  exclude 
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the  restoration  of  a  broken  superstructure.  What  but  a  're- 
pair •  of  the  bridge  is  the  renewal  of  the  superstructure  ?  '*  At 
another  place  in  the  same  opinion^  it  is  said :  ''We  can  not 
graduate  repairs,  and  say  slight  ones  shall  be  done,  and  large 
ones  may  be  neglected.  The  Legislature  did  not  mean  we 
should  do  this.  They  meant  by  repairs  whatever  was  neces- 
sary to  make  bridges  safe  and  passable." 

In  giving  to  the  word  repairs  the  meaning  of  restoring  or 
rebuilding,  no  new  legal  signification  is  annexed.  From  the 
earliest  times  of  the  common  law  to  the  present  the  word  has 
been  deemed  to  embrace  rebuilding.  This  is  proved  by  the 
long  line  of  cases  declaring  that  where  a  tenant  covenants  to 
repair  he  is  bound  to  rebuild,  even  though  the  demised  prem- 
ises are  totally  destroyed.  Nor  in  doing  this  is  any  violence 
done  to  language.  The  lexicographers  give  as  a  synonym  of 
repair,  "to  restore,"  and,  surely,  to  put  a  new  bridge  in  the 
place  of  one  destroyed  is,  in  effect,  nothing  more  than  a  res- 
toration. 

We  come  now  to  the  second  question.  In  a  very  old  case 
referred  to  by  counsel  in  Rex  v.  West  Riding,  6  Burr.  2594, 
it  was  said,  '^  That  if  a  private  person  build  a  bridge  which 
afterwards  becomes  a  public  convenience,  the  county  is  bound 
to  repair  it."  In  the  case  in  which  this  citation  was  made  in 
argument  it  was  held,  that,  although  the  bridge  was  not  erected 
by  the  Riding,  yet,  if  it  was  a  public  convenience,  and  adopted 
and  used  by  the  Riding,  it  was  bound  to  repair.  The  re- 
porter says :  "  The  court  were  all  clear,  that  the  Riding  was 
obliged  to  repair  the  new  bridge."  Justice  Willes  said :  "  The 
county  have  had  the  advantage  of  it"  (the  bridge)  "above 
twenty  years :  and  they  ought  to  repair  it."  Justice  Blackstone, 
concurring,  remarked :  "  Here,  the  benefit  and  utility  were  to 
the  public:  it  was  constantly  used  by  every  one  who  went  that 
road."  The  report  also  states :  "  Lord  Mansfield  (who  came 
into  court  during  the  discussion  of  this  case),  declared  him- 
self likewise  to  be  clearly  of  the  same  opinion.  The  Riding 
Vol.  80.— 31 
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ought  to  repair  it,  undoubtedly."    In  Rex  v.  Yorkshire  W.  B., 
2  East,  342,  Lord  Ellcnborough,  having  made  a  quotation 
from  Lord  Coke,  proceeds  as  follows:  "Again  he  says, 'if  a 
man  make  a  bridge  for  the  common  good  of  all  the  subjects, 
he  is  not  bound  to  rej^ir  it ;  for  no  particular  man  is  bound 
to  reparation  of  bridges  by  the  common  law  but  raiiona  ten- 
urce  or  prescriptionisJ     Now  that  this  bridge  is  for  the  com- 
mon good  is  proved  by  the  use  of  it  by  all  the  king's  subjects 
passing  that  way,  by  its  not  having  been  treated  as  a  nui- 
sance, but  acquiesced  in.      Then  after  having  enjoyed  the 
benefit  of  it,  shall  the  public  object  to  it  when  they  begin  to 
feel  the  burden  of  repair?     The  doctrine  laid  down  by  Lord 
Coke  has  been  since  recognized  in  the  cases  referred  to,  and 
in  other  books ;  particularly  it  was  much  considered  in  the 
case  of  Glusburne  bridge ;  upon  the  authority  of  which  other 
cases  have  been  since  ruled.  *  *  The  rule  laid  down  by  Mr. 
Justice  Aston,  in  the  Glusburne  bridge  case  seems  to  be  the 
true  one ;  '  that  if  a  man  builds  a  bridge,  and  it  becomes  lue/ui 
to  the  county  in  general,  the  county  shall  repair  it : '   He  says 
nothing  about  the  adoption  of  it  by  the  public;  and  there  is 
good  sense  in  not  relying  on  that,  except  as  evidence  of  its  being 
a  public  bridge,  and  of  utility  to  the  public."    It  will  be  ob- 
Berved  that  the  case  from  which  we  have  quoted  goes  much 
further  than  we  are  required  to  go,  for  in  the  case  in  hand 
there  was  an  adoption  by  the  public.     The  doctrine  declared 
by  Lord  Ellcnborough  is  fully  sustained  by  the  English  cases. 
Regina  v.  WiliSy  3  Salk.  381 ;  Regina  v.  Biiecleughy  6  Mod. 
150;  Rex  v.  Lancashire,  2  B.  &  Ad.  813;  Rex  v.  Kent,i 
Maule  &  S.  513.     The  common  law  upon  this  subject  is  set- 
tled, and,  as  that  law  is  in  force  in  Indiana,  it  governs  this  case, 
unless  there  is  some  statutory  enactment  changing  the  rule. 
We  have  not  been  able  to  discover  any  statute  changing  the 
rule,  and  we  must  hold  it  to  be  in  force  and  applicable  to  this 
case.     There  are  many  American  cases  declaring  and  enforc- 
ing the  rule  of  the  common  law.    In  The  State,  ex  rel,  v.  f  fa 
Supervisors,  41  Wis.  28,  it  is  held  that  if  a  county  purchases 
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a  bridge  built  by  a  private  corporation,  it  is  bound  to  keep  it 
in  repair,  and  that  mandamus  will  lie  to  compel  the  perform- 
ance of  this  duty.  We  suppose  it  can  make  no  difference 
whether  the  acquisition  is  by  purchase  or  by  adoption.  The 
principle  is  the  same  in  both  cases.  More  directly  in  point 
is  the  case  of  Tovm  of  Dayton  v.  Tovm  of  Rutland,  84  111. 
279.  In  that  case  it  was  held  that  the  acceptance  of  a  bridge 
built  by  private  individuals  might  be  inferred  from  building 
a  road  to  connect  with  it  and  levying  a  tax  for  repairs,  and 
that  the  towns  accepting  it  were  bound  to  keep  it  in  repair. 
There  are  well  considered  cases,  holding  that  where  bridges 
are  built  by  turnpike  companies  and  afterwards  abandoned, 
they  revert  to  the  public,  and  that  if  they  are  accepted  and 
used  as  part  of  a  public  highway,  the  county  must  maintain 
them  in  proper  repair.  State,  ex  rel.,  v.  Lawrence,  etc.,  Go.,  22 
Kan.  438 ;  Craig  v.  People,  47  111.  487 ;  Central  Bridge  Co. 
V.  The  City  of  Lowell,  15  Gray,  106. 

The  general  doctrine  upon  the  subject  is  thus  stated  in  The 
State  v.  The  Town  of  Campton,  2  N.  H.  513 :  "  Though  the  use 
and  repairs  of  it"  (the  bridge)  "may  have  been  under  a  pro- 
test against  their  liability,  and  for  a  shorter  period  than  twenty 
years,  the  liability  is  still  fixed,  if  the  bridge  be  not  indicted 
as  a  nuisance  and  be  used  by  the  public  so  long  and  so  much 
as  to  evince  its  usefulness  to  them."  Another  court  thus  states 
the  doctrine :  "  The  purport  of  a  number  of  authorities  ap- 
pears to  be,  that  any  person  may  erect  a  bridge  over  a  stream 
crossing  a  public  highway,  if  it  be  of  public  utility.  If  it  be 
built  in  a  slight  and  incommodious  manner,  it  may  be  treated 
as  a  nuisance.  If  not  so  treated  as  a  nuisance,  and  it  be  really 
for  the  use  and  benefit  of  the  public,  then  the  charge  of  its 
repair  is  thrown  on  the  county."  Biahei*  v.  Richards,  9  Ohio 
St.  495.  In  Requa  v.  City  of  Rochester,  45  N.  Y.  129,  the 
court  used  this  language :  "  So  the  bridge,  whether  originally 
placed  there  by  the  corporate  authority  or  by  one  volunteer- 
ing to  do  that  which  that  authority  ought  to  have  done,  be- 
came the  property  of  the  city.     In  the  first  instance,  plainly 
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enough,  ^n  the  second  instaDce,  by  acquiescence  in  its  being 
laid  there,  by  adopting  it,  by  receiving  it  as  a  gift,  in  kindts 
it  would  take  and  accept  a  street  by  dedication  of  the  owner 
of  the  land.  And  in  the  one  case  as  in  the  other,  being  bound, 
aft^r  acceptance  to  keep  it  in  condition  for  safe  passage  over 
it.'^  Of  the  many  cases  illustrating  the  general  rule  under 
consideration,  we  cite  the  following :  Houfe  v.  Town  of  Fd- 
ion,  34  Wis.  608 ;  S.  C,  17  Am.  Rep.  463 ;  BaUy  v.  iJiIrfwy, 
24  Vt.  155;  Ih/gert  v.  Sckenck,  23  Wend.  446;  Mayor  y, 
Sheffield^  4  Wal.  189.  The  principle  laid  down  in  the  cases 
to  which  we  have  referred  is  substantially  the  same  as  that  de- 
clared in  City  of  Indianapolis  v.  Lawyevy  38  Ind.  348,  where 
it  was  held  that  a  city,  which  makes  use  of  a  culvert  con- 
structed by  a  railroad  company,  thereby  adopts  it,  and  is  re- 
sponsible for  neglect  to  keep  it  in  proper  repair. 

The  second  question  stated  must  be  answered  in  the  affirma- 
tive. A  county  may,  by  adoption,  make  public  a  bridge  con- 
structed by  private  individuals,  and,  when  it  is  thus  made 
public,  becomes  bound  to  keep  it  in  repair. 

The  court  below  erred  in  sustaining  the  demurrer  to  ap- 
pellant's complaint,  and  the  judgment  must  be  reversed 


No.  10,001. 

Herbster  v.  The  State. 

Jurisdiction. — Judge, — Attorney  Orally  Appointed. —  Waiver. — Jtu/pme lU.— A 
judgment  rendered  by  an  attorney  orally  appointed  judge  and  acting  br 
consent  of  parties,  without  having  taking  the  required  oath,  is  void  for 
want  of  jurisdiction. 

From  the  Hendricks  Circuit  Court 
T.  S.  AdamSj  for  appellant. 

D,  P.  Baldwin,  Attorney  General,  N.  M.  Taylor,  Prosecut- 
ing Attorney,  and  W.  W.  ThorwUm,  for  the  State. 
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NiBLACK,  J. — Maxy  Herbster  was  indicted  at  the  October 
term,  1881,  of  the  court  below,  for  selling  intoxicating  liquor 
in  a  less  quantity  than  a  quart,  and  without  a  license,  to  one 
Alpheus  Bramwell. 

,  On  the  6th  day  of  January,  1882,  which  was  the  fifth  ju- 
dicial day  of  the  January  term  of  that  court,  for  the  year 
1882,  Hon.  Joshua  G.  Adams,  the  judge  of  said  court,  an- 
nounced from  the  bench  that  he  would  be  unable  to  attend 
the  session  of  such  court  on  the  day  then  next  ensuing,  and 
that  he  had  appointed  Charles  Foley,  Esq.,  a  practicing  at- 
torney of  Hendricks  county,  to  preside  as  judge,  and  to  try 
all  causes  which  might  stand  for  trial,  in  that  court,  on  that  day. 
On  the  morning  of  the  day  following,  that  is  to  say,  the  7th 
day  of  January,  1882,  the  said  Charles  Foley,  and  the  proper 
prosecuting  attorney,  clerk  and  sheriff,  and  the  defendant, 
with  his  attorney,  met  at  the  court-room  of  the  Hendricks 
Circuit  Court,  at  the  usual  hour  of  opening  court,  when  the 
said  Foley  made  known  to  all  present  that  the  clerk  had  in- 
formed him,  on  inquiry,  that  Hon.  Joshua  G.  Adams  had  left 
no  written  appointment  of  him  as  judge  of  said  court,  for 
the  time  being,  or  otherwise ;  that  the  said  Adams  had  in- 
formed the  clerk  that  an  oral  appointment  was  sufficient ;  that 
the  said  Foley  proceeded  to  say  that,  under  the  circumstances, 
he  had  no  authority  to  preside  as  judge,  or  to  try  any  cause 
then  pending  in  said  court,  except  by  the  agreement  of  the 
parties  thereto ;  that,  thereupon,  the  prosecuting  attorney  and 
the  defendant,  acting  through  his  attorney,  agreed  orally  to 
try  this  cause  before  him,  the  said  Foley,  as  the  presiding 
judge  of  such  court,  expressly  waiving  a  written  appoint- 
ment on  his  part,  as  such  judge ;  that  the  said  Foley  then  of- 
fered and  was  about  to  take  an  oath  to  discharge  his  duties 
as  such  judge  for  the  .time  being,  according  to  law,  when  the 
defendant  suggested  that  he  need  not  be  sworn,  and  agreed, 
with  the  prosecuting  attorney,  that  he,  the  said  Foley,  might 
be  considered  as  acting  under  oath  in  the  trial  of  this  cause; 
that  the  said  Foley  thereupon  caused  court  to  be  opened^  and 
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proceeded  with  the  trial,  without  a  jury  and  without  any 
written  appointment  as  special  judge,  or  having  taken  the 
oath  required  by  law  to  be  taken  by  the  judges  of  the  sev- 
eral circuit  courts  of  this  state,  the  Hon.  Joshua  G.  Adams, 
the  regular  judge,  not  being  present  in  court  on  that  day. 

After  hearing  the  evidence,  Foley  took  the  cause  under  ad- 
visement until  the  30th  judicial  day  of  the  term,  when  hean- 
nounced  a  finding  to  the  effect  that  the  defendant  was  guilty  as 
charged,  and  that  he  should  pay  a  fine  in  the  sum  of  fifty 
dollars. 

The  defendant  then  moved  to  set  aside  the  submission  of 
the  cause,  upon  the  ground  that  the  said  Foley  had  no  juris- 
diction to  try  such  cause,  or  to  make  any  finding  therein ;  but 
his  motion  was  overruled. 

After  this  the  defendant  moved  for  a  new  trial,  assigning  as 
one  of  the  causes  therefor,  that  the  said  Foley  had  no  author- 
ity to  act  as  judge  at  the  trial  of  the  cause.  This  motion 
was  also  overruled,  and  judgment  was  rendered  by  Foley  on 
his  finding  against  the  defendant. 

The  only  question  presented  upon  this  appeal  is :  Did  Foley, 
upon  the  facts  stated  as  above,  have  authority  to  act  as  judge 
upon  the  trial  of  the  cause  ? 

All  the  acts  authorizing  the  appointment  of  special  judges, 
in  certain  contingencies,  have  been  framed  upon  the  theoiy 
that  an  appointment  in  writing,  and  the  taking  of  the  oatb 
of  office,  are  necessary  to  clothe  the  appointee  with  judicial 
power,  and  to  give  him  even  the  semblance  of  judicial  au- 
thority. 2  R.  S.  1876,  p.  10 ;  Acts  of  1875,  Regular  Session, 
116;  Acts  of  1881,  p.  151,  section  195,  p.  287,  section  261; 
Kennedy  v.  The  State,  53  Ind.  542. 

The  parties  litigant  can  not  appoint  a  special  judge;  nor 
can  they,  by  agreement,  confer  judicial  authority  upon  a  person 
not  otherwise  entitled  to  exercise  it. 

The  consent  of  the  appellant  did  not,  therefore,  confer  upon 
Foley  any  authority  to  try  this  cause,  and  did  not  estop  him 
from  denying  Foley's  jurisdiction  to  try  it.     McClure  v.  T^ 
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State,  77  Ind.  287.  All  the  proceedings  had  in  this  cause 
before  Foley  were,  consequently,  without  the  sanction  of  ju- 
dicial authority,  and  can  not  be  sustained. 

Whether,  under  some  circumstances,  and  if  so,  under  what 
circumstances,  the  proper  appointment  and  qualification  of  a 
special  judge  ought  to  be  presumed,  is  a  question  we  have  not 
considered,  as  it  is  affirmatively  shown  in  this  case  that  Foley 
was  neither  lawfully  appointed  nor  duly  sworn  as  a  special 
judge.  Emm  v.  The  State,  56  Ind.  459 ;  Fawcett  v.  The  Stale, 
71  Ind.  590;  Case  v.  The  State,  5  Ind.  1. 

The  j  udgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Petition  for  a  reheariDg  overruled. 


No.  8091. 

Slessman  v.  Crozieb. 

PliACmCK. — Agreed  Statement  of  Evidence. — Motion  for  New  Trial — When  a 
case  has  been  determined  upon  an  agreed  statement  of  facts,  used  as  evi- 
dence, a  motion  for  a  new  trial  is  necessary  in  order  to  bring  up  the 
question  whether  the  decision  was  contrary  to  the  law  and  the  evidence. 

Towns. — Impounding  Animals, — Towns  in  this  State  have  no  power  to  pro- 
vide by  ordinance  for  the  impounding  and  selling  of  animals  found  at 
large  in  their  streets  or  other  public  places. 

From  the  Whitley  Circuit  Court. 

W,  Olds,  for  appellant. 

T.  R.  Marshall  and  W.  F.  MoNagny,  for  appellee. 

Woods,  J. — ^The  appellant  has  assigned  error  upon  the 
overruling  of  his  motion  for  a  new  trial. 

The  appellee,  citing  Fisher  v.  Purdue,  48  Ind.  323,  and 
OarUon  v.  Oummins,  51  Ind.  478,  insists  that  the  case  was  de- 
termined upon  an  agreed  statement  of  the  facts,  and  conse- 
quently that  the  ruling  on  the  motion  for  a  new  trial  pre- 
sents no  question. 
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The  difference,  however,  between  submitting  a  case  upon 
an  agreed  statement,  under  the  386th  section  of  the  code  (R. 
S.  1881,  section  553),  and  the  use  of  an  agreed  statement  of 
facts  as  evidence  upon  the  trial  of  issues,  regularly  fonned, 
is  manifest,  and  has  been  recognized  in  the  decided  cases. 
See  Downey  v.  Washbumj  79  Ind.  242;  Martin  v.  Jfoiim,  74 
Ind.  207. 

The  record  in  the  case  before  us,  which  was  commenced 
before  a  justice  of  the  peace,  and  was  for  the  recovery  of  pos- 
session of  personal  property,  shows  the  waiver  of  the  juiy 
and  submission  by  agreement  of  the  parties  to  the  court  for 
trial,  the  use  of  the  agreed  statement  as  evidence,  the  offer 
of  other  evidence  by  each  of  the  parties ;  and  the  court,  in- 
stead of  stating  a  conclusion  of  law,  as  in  an  agreed  case, 
made  a  finding,  upon  which  judgment  was  given  for  the  de- 
fendant. A  motion  for  a  new  trial  was,  therefore,  not  only 
proper,  but  necessary,  in  order  to  bring  to  this  court  the  qned- 
tion  whether  the  decision  was  according  to  the  law  and  the 
evidence. 

The  appellee,  as  marshal  of  the  town  of  Columbia  City, 
had  impounded  and  advertised  for  sale,  under  an  ordinance 
of  the  town,  some  hogs  of  the  appellant ;  and  the  question 
presented  and  discussed  is,  whether  towns,  incorporated  onder 
the  general  law  of  the  State,  have  power  to  provide  by  ordi- 
nance for  the  impounding  and  sale  of  animals  found  at  large 
in  the  streets  and  other  public  places  within  such  towns. 

Such  power,  if  it  exists,  must  be  statutory.  The  statutory 
provisions  pertinent  to  the  question  are  the  following: 

"Sec.  22.  The  board  of  trustees. shall  have  the  following 
power's,  VIZ.  •     ^     ^     ^     ^     ^ 

"  Fourth.  To  declare  what  shall  constitute  a  nuisance  and 
to  prevent,  abate  and  remove  the  same,  and  take  such  other 
measures  for  the  preservation  of  the  public  health,  as  they 
shall  deem  necessary. 

*' Fifth,  To  restrai  n  from  runni  ng  at  large  cattle,  sheep,  swine, 
or  other  animals.     *     *    * 
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^'  Sixteenth,  To  make  and  establish  such  by-laws,  ordinances 
and  regulations,  not  repugnant  to  the  laws  of  this  State  as 
may  be  necessary  to  carry  into  effect  the  provisions  of  this  act^ 
and  to  repeal,  alter,  or  amend  the  same.     *     *     * 

^'  See.  23.  Such  board  of  trustees  shall  have  power  to  enact 
fines,  penalties  and  forfeitures  for  violations  of  this  act,  or  of 
any  by-law,  or  ordinance  by  them  established,  not  exceeding 
ten  dollars  for  any  one  offence,  which  may  be  recovered  by 
action  in  the  name  of  the  corporation ;  but  such  board  may 
remit  the  whole  or  any  part  of  the  fine,  penalty  or  forfeiture : 
Providedy  That  the  fine  assessed  for  the  violation  of  any  ordi- 
nance requiring  a  license,  shall  not  be  less  than  the  amount  re- 
quired to  be  paid  for  such  license,  although  it  may  exceed  the 
sum  often  dollars.''  1  R.  S.  1876,  pp.  878-880;  R.  S.  1881, 
sections  3333  and  3346. 

It  being  thus  provided  that  the  penalty  for  the  violation  of 
the  law,  or  of  an  ordinance,  shall  be  a  fine,  penalty,  or  for- 
feiture, not  exceeding  ten  dollars,  which  may  be  recovered  in 
an  action  in  the  name  of  the  corporation,  it  is  plain  that  the 
extraordinary  power  of  impounding  and  selling,  which  is  n(»t 
expressly  conferred,  can  not  be  implied. 

"Where  a  corporation  is  empowered  to  enforce  its  by-laws 
in  a  special  manner,  as  by  fine,  it  is  limited  to  the  manner  pre- 
scribed.''   Dillon  Mun.  Corp.,  section  270. 

The  power  to  forfeit,  it  has  been  held,  "  must  be  expressly 
conferred  by  the  Legislature.  And  even  if  the  power  *  * 
is  conferred,  still  no  person  can,  by  ordinance,  be  deprived  of 
his  property  by  forfeiture  without  notice  or  without  legal  in- 
vestigation or  adjudication ;  an  ordinance  in  violation  of  this 
principle  is  void,  as  *  contrary  to  the  genius  of  our  laws  and 
institutions.'"  Dillon  Mun.  Corp.,  section  279.  CoUer  v. Dotyy 
5  Ohio,  393 ;  Roaebaugh  v.  Saffin,  10  Ohio,  31 ;  MUea  v. 
Chamberlain,  17  Wis.  460. 

It  is  true  that  the  word  forfeiture  is  used  in  section  23, 
mipra,  but  the  context  forbids  a  construction  which  would  au- 
thorize the  forfeiture  of  any  property  other  than  the  fine,  which 
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must  be  recovered  in  an  action.  Whether  the  power  to  im- 
pound and  sell  without  notice  to  the  owner  and  a  judicial  in- 
vestigation, could  be  conferred,  we  need  not  inquire. 

The  ordinance  in  the  record  before  us  is  one  which  the 
town  clearly  had  no  authority  to  adopt.  It  follows  that  the 
plaintiff  was  entitled  to  recover  his  property. 

The  judgment  is  therefore  reversed,  with  costs,  and  witk 
instructions  to  grant  a  new  trial. 


No.  8549. 

Heshion  v.  Pressley. 

Practice. — Change  of  Venue.— Change  of  Judge,— AfidaviL — Under  the  pto- 
▼isions  of  section  207  of  the  civil  code  of  1852,  as  amended  by  the  act  of 
March  5th,  1877  (Acts  1877,  Beg.  Sess.,  p.  103),  the  appUcation  for  a 

change  of  judge  could  only  be  made  upon  the  affidavit  of  a  party  to  the. 
suit;  but  the  application  for  a  change  of  venue  might  be  made  upon 

the  affidavit  of  any  person,  whether  a  party  to  the  suit  or  not,  showing 
the  necessary  facts. 

From  the  Marion  Circuit  Court. 

J.  B.  Julian^  J.  F.  Julian,  J.  L.  Griffiths  and  A.  JP.  Potti, 

for  appellant. 

/.  N,  Scott,  W.  W,  Herod  Bind  F,  Winter y  for  appellee. 

HowK,  J. — This  was  an  action  of  replevin  by  the  appel- 
lant against  the  appellee  to  recover  the  possession  of  certain 
articles  of  personal  property.  In  his  verified  complaint,  the 
appellant  alleged  that  he  was  the  owner  and  entitled  to  the 
possession  of  the  property  described,  of  the  aggregate  value 
of  $800.65 ;  that  the  same  had  not  been  taken  for  a  tax  assess- 
ment or  fine,  pursuant  to  a  statute,  nor  seized  under  an  exe- 
cution or  attachment  against  the  appellant's  property ;  but 
that  said  property  had  been  wrongfully  taken,  and  was  od- 
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lawfully  detained  by  the  appellee,  at  said  Marion  county. 
Wherefore,  etc. 

The  appellee  answered  by  a  general  denial  of  the  complaint. 
The  issues  joined  were  tried  by  the  court  without  a  jury,  and 
a  finding  was  made  for  the  appellee,  the  defendant  below,  and 
the  value  of  the  property  assessed  at  one  thousand  dollars. 
Over  the  appellant's  motion  for  a  new  trial,  and  his  exception 
^ved,  the  court  rendered  judgment  that  the  property  de- 
scribed in  the  complaint  in  this  cause  be  returned  to  the  ap- 
pellee, and,  if  a  return  thereof  can  not  be  had,  that  the  appel- 
lee recover  of  the  appellant  the  sum  of  one  thousand  dollars, 
the  value  thereof,  and  his  costs  in  this  action  expended. 

The  only  error  properly  assigned  by  the  appellant,  in  this 
<K)urt,  is  the  decision  of  the  circuit  court  in  overruling  his 
motion  for  a  new  trial.  The  causes  assigned  by  him  for  such 
new  trial  were  as  follows :  • 

1.  Because  the  finding  of  the  court  was  contrary  to  law 
and  evidence ; 

2.  Because  the  finding  was  excessive  and  unsupported  by 
the  evidence ;  and, 

3.  Because  the  court  erred  in  overruling  the  appellant's 
motion  for  a  change  of  venue. 

The  only  question  presented  and  discussed  by  the  appel- 
lant's counsel,  in  their  brief  of  this  cause  in  this  court,  arises 
under  the  third  cause  assigned  for  a  new  trial,  namely,  the 
alleged  error  of  the  circuit  court  in  overruling  the  appel- 
lant's motion  for  a  change  of  venue.  This  motion  was  founded 
upon  and  supported  by  the  affidavit  of  one  Patrick  C.  Leary, 
in  substance,  as  follows :  That  he  was  the  agent  of  the  ap- 
pellant, and  was  superintending  the  appellant's  store  in  the 
city  of  Indianapolis,  and,  for  and  on  behalf  of  the  appellant, 
who  was  at  his  home  fourteen  miles  distant  from  said  city  of 
Indianapolis,  where  this  suit  was  pending,  and  was  unable  to 
reach  Marion  county  or  make  said  affidavit  in  person  in  time 
for  the  calling  of  this  cause,  on  Friday  morning  the  27th 
inst.,  and  for  the  further  reason  that  the  appellant  was  in- 
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formed  by  his  attorney  that  the  ease  would  not  be  reached  for 
trial  on  said  day,  as  there  were  many  causes  ahead  of  it,  and 
by  reason  of  the  appellant's  absence^  the  affiant  therefore,  for 
and  in  his  behalf,  said  that  the  appellant  could  not  obtain  a 
fair  and  impartial  trial  of  said  cause,  in  said  county  of  Ma- 
rion, by  reason  of  the  appellee's  undue  influence  over  the 
citizens  of  said  county ;  that  the  appellant  had  a  good,  meri- 
torious cause  of  action,  consisting  of  a  claim  for  a  stock  of 
goods,  of  which  he  was  the  rightful  owner,  and  which  was 
seized  by  the  appellee  without  right ;  and  the  affiant  ihrther 
said,  that  the  appellant  could  not  safely  go  into  this  trial  be- 
fore the  Hon.  Joshua  G.  Adams,  judge  of  said  court,  by  rea- 
son of  the  prejudice  existing  in  the  mind  of  said  judge  agaiD^1 
the  appellant  Charles    Heshion.     Wherefore  the  appellant 
prayed  a  change  of  venue  from  said  court  and  judge. 
•     In  section  207  of  the  code,  as  amended  by  an  act  approved 
March  5th,  1877,  it  is  provided,  that  "The  court  in  term,  or 
the  judge  thereof  in  vacation,  may  change  the  venue  of  anv 
civil  action,  upon  the  application  of  either  party  made  upon 
affidavit  showing  one  or  more  of  the  following  causes:     * 

"  Third.  That  the  opposite  party  has  an  undue  influence 
over  the  citizens  of  the  county,"  etc. 

'^  Seventh.  When  either  party  shall  make  and  file  an  affi- 
davit of  the  bias,  prejudice  or  interest  of  the  judge  before 
whom  the  said  cause  is  pending,  the  said  court  shall  grant  a 
change  of  venue." 

In  this  case,  it  is  manifest  from  the  language  of  the  affida- 
vit, the  substance  of  which  we  have  given,  that  it  was  in- 
tended to  make  the  application  for  the  change  of  venue  for 
two  of  the  statutory  causes  therefor,  namely:  1.  The  ap- 
pellee's undue  influence  over  the  citizens  of  the  county;  and 
2.  The  prejudice  of  the  judge  before  whom  the  cause  was 
pending.  In  so  far  as  the  second  of  these  causes  is  ocncemed. 
it  will  be  observed  that  the  statute  explicitly  requires  the  ap- 
plication to  be  made  upon  the  affidavit  of  a  party  to  the  suit. 
In  Stevens  v.  Burr^  61  Ind.  464,  an  application  had  been  made 
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for  a  change  from  the  judge  of  the  court^  upon  the  affidavit 
of  the  attorney  of  the  plaintiff^  alleging  the  bias  and  preju- 
dice of  the  judge ;  and  it  was  held  by  this  courts  that  no 
error  was  committed  in  overruling  such  application.  The 
court  said :  ^^  Where  the  application  is  made  on  the  ground 
stated  in  the  affidavit  in  this  case,  the  affidavit  must  be  both 
made  and  filed  by  the  party.  The  language  of  the  statute  is 
explicit^  and  admits  of  no  other  construction.  The  right  to 
a  change  depends  upon  the  statute^  and  the  party  asking  it 
must  take  it  on  the  terms  prescribed  by  the  statute,  or  not  at 
all."  This  construction  of  the  seventh  clause  of  said  section 
207  of  the  code  disposes  of  the  appellant's  application,  in 
the  case  at  bar,  for  a  change  from  the  judge.  The  court  did 
not  err  in  overruling  the  application  for  a  change  from  the 
judge. 

Did  the  court  err  in  overruling  the  appellant's  motion  for* 
a  change  of  venue  of  this  cause  from  Marion  county  ?  This 
is  the  only  remaining  question  for  our  decision.  We  are  of 
the  opinion  that  this  question  ought  to  be,  and  must  be,  an- 
swered in  the  affirmative.  In  coming  to  this  conclusion,  we 
are  not  influenced  in  the  slightest  degree  by  the  reasons  at- 
tempted to  be  given,  in  the  affidavit  filed  in  this  case,  for  the 
failure  of  the  appellant,  in  person,  to  make  and  file  such  affi- 
davit, for  these  reasons  seem  to  us  to  be  inconclusive  and 
unsatisfactory.  But  the  letter  of  the  statute  does  not  require 
that  the  application  for  a  change  of  venue  should  be  made 
upon  the  affidavit  of  a  party  to  the  suit,  except  in  the  single 
instance  of  an  application  for  a  change  from  the  judge,  on  ac- 
count of  his  "bias,  prejudice,  or  interest."  It  seems  to  us 
that  this  exception,  of  itself,  tends  strongly  to  show  the  legis- 
lative intent,  that  in  all  other  cases,  not  embraced  in  the  ex- 
ception, the  application  for  the  change  of  venue  might  be 
made  upon  the  affidavit  of  any  person,  whether  a  party  to  the 
suit  or  not,  showing  the  necessary  facts.  This  point  the 
court  declined  to  decide  in  Stevens  v.  Burr,  supra,  but  the 
conclusion  we  have  reached  follows  necessarily  from  the  ar- 
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gument  of  the  opinion  in  that  case.  The  court  said,  arguendo: 
^'  It  will  be  seen  that  the  general  provision  is,  that  a  change 
may  be  granted, '  upon  the  application  of  either  party  made 
upon  affidavit/ without  specifying  by  whom  the  affidavit  is  to 
be  made.  But  when  the  seventh  specification  is  reached, pro- 
viding for  a  change  on  the  ground  of  the  bias,  prejudice,  etc., 
of  the  judge,  the  affidavit  is  required  to  be  both  made  and 
filed  by  the  party  asking  the  change/' 

In  Witter  v.  Taylor ^  7  Ind.  110,  in  delivering  the  opinion 
of  the  court,  Stuart,  J.,  said :  •  ^'Applications  for  change  of 
venue,  in  civil  cases,  are  not  addrcvssed  to  the  discretion  of 
the  court.  Like  surety  to  keep  the  peace,  they  are  measured 
more  by  the  feelings  of  the  party  making  the  application,  than 
by  any  distinctive  features  which  the  court  might  recognize 
&s  a  just  ground  of  apprehension.  If  the  affidavit  is  in  sub- 
stantial conformity  to  the  statute,  the  change  must  be  granted. 
The  statute  is  explicit.  The  ^may '  as  there  used,  is  clearly 
imperative  and  not  discretionar)\"  Shaw  v.  Hamilton,  10  Ini 
182;  ShaUuck  v.  Myers,  13  Ind.  46-,  Goldsby  v.  7%€  S&rie,  U 
Ind.  147. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  court 
erred,  in  this  case,  in  overruling  the  appellant's  motion  to 
change  the  venue  of  the  action  from  Marion  county ;  and  that, 
for  this  cause,  a  new  trial  ought  to  have  been  granted. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  appellant's 
motion  for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

On  Petition  for  a  REHEAtiiNG. 

HowK,  J. — In  this  case  a  rehearing  is  asked,  not  for  any 
error  in  the  points  decided  in  the  original  opinion,  but  the 
appellee's  counsel  claim,  in  their  petition,  that  we  omitted  to 
consider  and  pass  upon  a  point  which  ought  to  have  been  deci- 
ded. Without  conceding  that  we  were  at  feult  in  this  respect, 
we  have  concluded  to  consider  and  decide  the  omitted  point 
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As  stated  in  the  original  opinion^  the  appellant's  applica- 
tion for  a  change  of  venue  from  the  county  was  made^  under 
the  provisions  of  the  thij*d  clause  of  section  207  of  the  civil 
code  of  1852,  as  amended  by  an  act  approved  March  5th,  1877. 
This  clause  of  the  section,  as  amended,  reads  as  follows  : 

"  Third,  That  the  opposite  party  has  an  undue  influence  over 
the  citizens  of  the  county,  or  that  an  odium  attaches  to  the 
applicant,  or  to  his  cause  of  action  or  defence,  in  [on]  account 
of  local  prejudice,  in  either  of  which  cases,  in  this  third  sub- 
division, provided  such  applicant  shall,  further  show  by  his 
affidavit  that  he  has  a  good  and  meritorious  cause  of  action 
or  defence,  which  shall  be  specifically  set  forth  therein."  Acts 
of  1877,  Reg.  Sess.,  p.  103. 

It  is  proper  that  we  should  notice,  in  this  connection,  that 
in  section  255  of  the  civil  code  of  1881,  which  specifies  the 
causes  for  which  the  venue  of  a  civil  action  shall  be  changed, 
and  which  substantially  re-enacts  section  207  of  the  code  of 
1852,  the  third  clause  now  provides  as  follows :  "  Third,  That 
the  opposite  party  has  an  undue  influence  over  the  citizens  of 
the  county,  or  that  an  odium  attaches  to  the  applicant,  or  to 
his  cause  of  action  or  defence,  on  account  of  local  prejudice." 
This  section  255  is  section  412  of  R.  S.  1881.  This  third 
clause  now  reads  precisely  as  it  did  in  the  code  of  1852,  as 
originally  enacted,  and  as  it  did  in  the  act  of  March  5th,  1859, 
amending  sections  207  and  208  of  the  code  of  1852 ;  and  so 
the  law  remained  until  section  207,  as  amended,  was  again 
amended  by  the  above  mentioned  act  of  March  5th,  1877.  We 
have  set  out,  at  length,  the  third  clause  of  said  207th  section, 
as  amended  by  the  act  of  March  5th,  1877,  and  it  will  be  seen 
therefrom  that  the  amendment  of  the  third  clause  consisted  in 
adding  to  such  clause,  as  it  had  previously  read,  the  follow- 
ing proviso :  "Provided  such  applicant  shall  further  show  by 
his  affidavit  that  he  has  a  good  and  meritorious  cause  of  action 
or  defence,  which  shall  be  specifically  set  forth  therein." 

We  come  now  to  the  consideration  of  the  only  point  made 
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levied  on^  and  showed  that  there  were  liens  thereon  to  the 
amount  of  $283 ;  that  plaintiff  claimed  the  property  as  ex- 
empt from  execution,  he  being  a  resident  householder  of  In- 
diana, which  claim  the  sheriff  refused  to  allow;  that  the 
property  was  duly  appraised  at  $308.70,  without  reference 
to  said  liens ;  that  the  sheriff  took  possession  of  said  prop- 
erty, and  advertised  it  for  sale. 

It  will  be  observed,  that  this  paragraph  avers  that  the  ex- 
ecution, levied  on  the  property,  was  issued  upon  a  judgment 
for  the  possession  of  real  estate,  and  for  $250  rents  for  the 
use  and  occupation  thereof. 

An  action  to  recover  real  property  And  a  compensation  for 
the  use  and  occupation  thereof,  under  sections  592,  598  and 
599  of  the  Code,  is  an  action  sounding  in  tort ;  the  second 
paragraph  of  the  complaint,  showing  nothing  indicating  a  lia- 
bility upon  contract,  states  no  cause  of  action,  because  the 
statutes  of  exemption,  2  R.  S.  1876,  p.  353,  sec.  1,  and  Actsof 
1879,  p.  127,  sec.  1,  apply  only  to  sales  on  execution,  for  a 
debt  growing  out  of,  or  founded  on,  contract.  The  complaint, 
however,  was  not  demurred  to. 

The  appellants  answered  the  entire  complaint  jointly;  a 
demurrer  to  the  answer  for  want  of  facts  suflBcient  to  consti- 
tute a  defence  was  sustained ;  judgment  was  rendered  against 
the  appellants  thereupon,  who  assign  for  error,  that  the  coort 
below  erred  in  sustaining  said  demurrer. 

The  answer  was  good  as  to  the  first  paragraph  of  the  com- 
plaint. It  showed  a  good  reason  for  the  detention  of  the 
property,  so  far  as  that  paragraj)!!  was  concerned. 

As  to  the  second  paragraph  of  the  complaint,  the  answer  is 
good  enough,  because  a  demurrer  to  an  answer  searches  the 
record  and  reaches  the  complaint ;  the  second  paragraph  of 
the  complaint  being,  as  we  have  seen,  insufficient,  and  the 
answer  being  good  as  to  the  first  paragraph  of  the  complaint, 
the  demurrer  to  the  answer  should  have  been  overruled. 
JEXna  Ins.  Co.  v.  Baker,  71  Ind.  102. 
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meritorious ;  and  such  was  the  showing  made  by  the  affidavit 
in  the  case  at  bar^  and  we  think  it  was  clearly  sufficient. 

The  petition  for  a  rehearing  is  overruled^  at  the  appellee^s 
costs. 


No.  8689. 

Dorrell  et  al.  v.  Hannah.  ^^  ^^ 

134    85g 

Exemption. — Execution,--Biplaoin, — Complaint.^  A  complaint  to  recover       l  80  4v|t I 
personal  property,  levied  on  under  an  execution  on  a  judgment  for  the         '.---- — -; 
possession  of  real  estate  and  for  money  recovered  for  the  use  and  occu-        |^  J^ 
pation  thereof,  claiming  such  property  as  exempt  from  execution,  is  in- 
sufficient  on  demurrer. 

BeaIj  Estate,  Action  to  Recover. —  Use  and  OeeupaUon, — Bents, — Tort. — 
An  action  to  recover  real  property  and  a  compensation  for  the  use  and 
occupation  of  the  premises,  under  sections  1050, 1058  and  1059,  B.  S.  1881, 
sounds  in  tort 

PuEADiNG. — Answer. — Demurrer. — A  demurrer  to  an  answer  searches  the 
record  and  reaches  the  complaiat,  whether  it  was  objected  to  or  not. 

Same. — A  bad  answer  is  good  enough  for  a  bad  complaint. 

From  the  Ohio  Circuit  Court. 

A.  (7.  Dotoney^  for  appellants. 
J.  B,  Coles,  for  appellee. 

BiCKNELL,  C.  C. — This  was  an  action  of  replevin  by  the 
appellee  against  the  appellants.  The  complaint  was  in  two 
paragraphs.  The  first  was  in  the  statutory  form,  No.  13,  2  R. 
S.  1876,  p.  360.  The  second  averred  ownership  of  the  property 
in  the  appellee,  and  that  the  appellant,  the  sheriff^,  levied  an 
execution  thereon,  issued  by  the  appellant  Dorrell,  on  a  judg- 
ment obtained  by  him  against  the  appellee,  for  the  possession 
of  real  estate,  and  for  $250  rents  for  the  use  and  occupation 
thereof;  that  the  appellee  gave  the  sheriff  a  true  schedule  of 
all  his  property,  which  schedule  embraced  all  of  the  property 
Vol.  80.— 32 
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8u  dooI  Shorb  v.  Kinzie. 

144    643' 

Evidence. —  WUnese. —  Oomparison  of  Hcmdwriiing.  —  New  IHaL —  BiU  qf 
Exceptions. — A  reason  for  a  new  trial,  which  stated  that  the  court  ened 
in  permitting  certain  witnesses,  naming  them,  to  compare  the  disputed 
signatures  with  certain  notes  and  mortgages  not  connected  with  the  case, 
etc.,  and  in  allowing  them  to  express  an  opinion  from  such  comparison 
as  to  the  genuineness  of  the  disputed  signatures,  is  sufficiently  definite. 
Such  ''  notes  and  mortgages  "  need  not  be  embraced  in  a  bill  of  excep- 
tions, nor  need  the  bill  of  exceptions  contain  all  the  evidence  in  order  to 
present  the  question  arising  upon  the  ruling  in  allowing  the  comparisoiL 

Same,— Experts, — Signature, — Promissory  ^ote.— Papers  not  connected  with 
the  case,  and  not  read  in  evidence,  can  not  be  used  for  the  purpose  of 
comparing  the  signatures  to  them  with  the  disputed  signatures,  anksi 
the  party  against  whom  they  are  sought  to  be  used  admits  them  to  be 
genuine ;  but  an  admission  by  the  party  who  seeks  to  use  them,  though 
he  himself  executed  them,  will  not  authorize  their  use,  and  the  testimoDj 
of  expert  witnesses  based  upon  such  comparison  is  not  admissible. 

Same. — Bill  of  Exceptions. — Supreme  Court.— Where  the  question  can  be  de- 
termined without  the  entire  evidence,  it  is  not  necessary  that  the  bill  of 
exceptions  should  contain  all  the  evidence  in  the  case. 

From  the  Kosciusko  Circuit  Court. 

J.  S.  Collins,  J.  W.  Adair,  T.  R.  MarshaU  and  W.  F.  Me- 
Nagny,  for  appellant. 

W,  Olds  and  IL  8.  Biggs,  for  appellee. 

Best,  C. — This  action  was  brought  upon  a  note  made  by 
the  appellant  to  the  appellee.  The  former  answered  payment, 
alleging  that  at  the  time  he  paid  the  note  the  appellee  repre- 
sented to  him  it  was  lost,  and  executed  to  him  a  receipt  against 
it,  a  copy  of  which  receipt  was  filed  with  the  answer.  The 
appellee  denied  the  payment  and  the  execution  of  the  receipt 
by  a  verified  reply.  The  issues  were  tried  by  a  jury,  and  a 
verdict  returned  for  appellee.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered. 

The  appellant  assigns  as  error  the  order  of  the  court  in 
overruling  his  motion  for  a  new  trial.  This  motion  embraced 
many  reasons,  but  only  one  question  is  discussed,  and  that  is 
wiiether  the  court  erred  in  allowing  the  appellee  to  place  in 
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the  hands  of  several  expert  witnesses,  notes  and  mortgages 
purporting  to  have  been  signed  by  him,  and  which  he  claimed 
to  be  genuine,  but  which  had  not  been  read  in  evidence,  were 
not  papers  in  the  cause,  and  were  not  admitted  by  the  appel- 
lant to  be  genuine,  for  the  purpose  of  enabling  such  expert 
witnesses  to  compare  such  signatures  with  the  disputed  sig- 
nature, and  in  allowing  them  to  testify,  from  such  comparison, 
that  the  disputed  signature  was  not  genuine. 

The  appellee  insists  that  the  reasons  embraced  in  the  motion 
for  a  new  trial  are  too  general  to  present  the  question,  and  re- 
fers us  to  Morrow  v.  The  State,  48  Ind.  432.  In  that  case  it 
was  properly  held,  that  a  statement  in  a  motion  for  a  new  trial, 
that  the  court  erred  in  the  admission  of  improper  evidence, 
was  too  loose  and  indefinite.  In  this  case,  the  statement  is 
quite  different.  The  reason  was  that  the  court  erred  in  per- 
mitting the  witnesses,  naming  them,  to  make  "comparisons 
between  the  receipt  and  various  notes  and  mortgages  not  con- 
nected with  the  case,  not  admitted  in  evidence,  and  not  ad- 
mitted to  be  genuine ; "  and  in  permitting  them  to  give  their 
opinion,  based  upon  such  comparison,  as  "to  the  genuineness 
of  the  plaintiff's  signature  to  the  receipt  in  controversy.'^ 

This  was  suflSciently  definite ;  indeed,  it  was  quite  explicit 
and  full.     This  objection  can  not,  therefore,  be  sustained. 

The  appellee  also  insists ,  that  as  the  notes  and  mortgages 
used  by  the  expert  witnesses  in  comparing  the  signatures  thereto 
attached,  with  the  disputed  signature,  are  not  embraced  in  the 
bill  of  exceptions,  the  question  is  not  presented.  These  in- 
struments were  not  read  in  evidence,  and  it  was  not  necessary 
to  embody  them  in  a  billof  exceptions  in  order  to  present  the 
question. 

It  is  further  insisted  that  the  bill  of  exceptions  does  not  show 
that  all  the  evidence  is  in  the  record,  and  without  it  the  ques- 
tion is  not  presented.  Where  the  question  depends  upon  the  evi- 
dence the  record  must  contain  it.  Ward  v.  Bateman,  34  Ind.  110; 
miea  V.  Buchanan,  36  Ind.  490 ;  Mller  v.  Voas,  40  Ind.  307. 

But  where  the  question  does  not  depend  upon  the  entire 
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evidence,  as  where  the  court  admits  improper  evidence,  the 
question  can  be  determined  without  the  entire  evidence.  Wdk 
V.  Wells,  71  Ind.  509 ;  Johnson  v.  Wiley,  74  Ind.  233. 

This  disposes  of  all  the  objections  to  the  consideration  of 
the  question  discussed,  and  we  are  of  opinion  that  it  is  fiurly 
presented  by  the  record. 

In  Burdick  v.  Hunt,  43  Ind.  381,  it  was  held  that  expert 
witnesses  offered  to  compare  papers  not  in  evidence  and  not 
admitted  to  be  genuine,  with  the  disputed  signature,  and  to 
express  an  opinion  founded  upon  such  comparison,  were  prop- 
erly excluded.  This  rule  of  law  was  re-asserted  in  Huston  w 
Schindler,  46  Ind.  38,  and  in  Hazzard  v.  Vtckcryy  78  Ind. 
64.  It  must,  therefore,  be  regarded  as  settled  in  this  State. 
In  the  above  cases,  however,  the  question  arose  somewhat 
differently.  In  each  of  the  above  cases,  one  party  attempted 
to  prove  the  genuineness  of  the  opposite  party's  signature  by 
comparing  it  with  other  signatures  of  such  party ;  while  in 
this  case  the  appellee  attempted  to  prove  the  signature  in 
question  to  be  a  forgery  by  comparing  it  with  other  signa- 
tures of  himself.  In  either  case  the  signatures  sought  to  be 
used  in  comparison,  if  not  to  papers  in  the  cause,  nor  in  evi- 
dence, must  be  admitted  to  be  genuine,  and  the  question  arises 
who  shall  make  the  admission.  The  appellee  insists^  that  if  the 
maker  of  the  papers  admit  the  signatures  to  them  to  be  genuine, 
this  is  an  admission  within  the  meaning  of  the  rule.  We 
think  otherwise.  The  admission  must  be  made  by  the  party 
against  whom  the  paper  is  sought  to  be  used,  whether  he  is  or  is 
not  the  maker  of  the  paper.  A  claim,  that  a  signature  is 
genuine  by  a  party  who  seeks  to  use  it,  is  no  admission  at  all. 

The  court  erred  in  admitting  the  testimony  of  these  wit- 
nesses, based  upon  such  comparison,  and  for  such  error  the 
judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellee's  costs,  with  instructions  to  grant  a 
new  trial. 
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No.  8696. 
CrAVKN  et   AL.  V.  BUTTERFIELD,  RECEIVER,  ET  AL. 

Mortgage. — ReJormaJtum. — Mistake, — Deaa-iption, — Cbm/)&t{7i/.— A  complaint 
to  reform  a  mortgage  as  V>  &  mistake  in  describing  the  land  and  to  fore- 
close it  against  the  mortgagor  and  C,  a  junior  vendee,  was  in  the  usual 
form,  with  averments  as  to  the  mistake,  describing  the  land  intended  bj 
metes  and  bounds,  containing  twenty-seven  acres ;  that  this  was  the  only 
land  owned  by  the  mortgagor  in  the  section  named  in  the  mortgage ; 
that  this  was  the  land  which  the  parties  agreed  and  intended  to  describe^ 
but  the  same  was  omitted  by  mistake  of  the  scrivener,  and  that  C.  had 
notice  and  bought  subject  to  the  mortgage. 

Held,  that  the  complaint  was  sufficient  on  demurrer. 

Same. —  Verdict, —  InterrogatorieB, —  In  such  case,  the  general  denial  being 
pleaded,  the  jury  found  a  general  verdict  for  the  plaintifT,  and,  in  answer 
to  interrogatories,  that  there  was  no  mistake;  that  the  mortgage  was  writ- 
ten according  to  instructiojis ;  that  the  mortgagee  only  owned  twenty-six 
acres  in  the  section  mentioned  in  the  mortgage,  but  that  the  mortgagor 
intended  and  directed  that  the  mortgage  include  the  twenty-six  acres,  and 
C.  had  notice  that  the  twenty-six  acres  were  embraced  in  the  mortgage. 

Heldf  that  C.  was  not  entitled  to  judgment,  notwithstanding  the  general 
verdict. 

Same. — Evidence, — In  such  action,  the  evidence  showed  that  the  descrip- 
tion in  a  mortgage  was  written  according  to  directions,  thus  :  *^  27  acres, 
fractional  section  15,  town  8  south,  of  range  11  west,''  and  that  all  par- 
ties were  satisfied  with  it  when  executed ;  that  the  mortgagor  owned  26 
acres  in  the  section,  but  not  27  acres 

Held,  that  there  was  a  failure  of  proof  of  such  a  mistake  as  will  warrant  a 
reformation  of  the  mortgage. 

Heldj  also,  that  a  verdict  having  been  found  for  the  plaintiff,  it  was  error 
to  refuse  a  new  trial. 

Held,  also,  that  the  description  was  void  for  uncertainty,  and  not  merely 
defective. 

From  the  Vanderburgh  Circuit  Court. 

P.  MaieVy  J.  E.  McDonald^  J.  M,  Butler,  O,  C.  BtUkr  and 
F.  B.  McDonald y  for  appellants. 

8.  R.  Hornbrook,  A.  Gilchristy  C.  Denby  and  2).  B.  KurrdeTj 
for  appellees. 

Bicknp:li^,  C.  C. — The  appellee,  as  receiver  of  the  firm  of 
Craven,  Schenck  &  Co.,  brought  this  suit  to  reform  and  fore- 
close a  mortgage,  executed  by  one  of  the  firm,  B.  F.  William- 
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son,  and  by  his  wife,  to  the  firm,  to  secure  Williamson's  note 
to  the  firm  for  $2,000.  Each  of  the  partners,  pursuant  to  an 
agreement,  had  executed  to  the  firm  a  similar  note ;  these  notes 
were  to  be  held  as  a  reserved  fund,  subject  to  the  liabilities  of 
the  firm.  The  amended  complaint  was  in  two  paragraphs, 
of  which  the  second  was  withdrawn. 

The  members  of  the  firm  were  Joseph  Schenck,  James 
Craven,  Ezra  J.  Gerard,  Benjamin  F.  Williamson  and  John 
Robertson.  Of  these,  Williamson  and  Craven,  with  their  wives, 
were  made  defendants ;  the  other  defendants  were  Carson,  Hille, 
Sahm,  Sr.,  and  Bahm,  Jr.,  who  were  alleged  to  be  claiming 
some  interest  in  the  premises  mortgaged. 

The  amended  first  paragraph  of  the  complaint  set  forth  the 
note  and  mortgage,  and  averred  that  the  amount  due  thereon 
was  $1,700,  and  $150  for  attorney's  fees.  The  description  of 
the  land  in  the  mortgage  is  as  follows :  "  Twenty-seven  acres, 
fractional  section  fifteen  (15),  town  eight  (8)  south,  of  range 
eleven  (11)  west." 

The  said  amended  first  paragraph  of  complaint  averred 
that  all  the  assets  of  said  firm  had  been  exhausted  except  said 
reserved  fund,  and  gave  a  particular  description  of  said  twenty- 
seven  acres,  by  metes  and  bounds,  and  averred  that  said 
twenty-seven  acres  were  all  the  land  owned  by  Williamson  in 
said  fractional  section  15,  and  were  then  occupied  by  him  as 
a  place  of  residence ;  and  that  it  was  the  intention  and  agree- 
ment of  the  parties  to  the  mortgage,  to  embrace  therein  all 
the  land  then  owned  in  said  fractional  section  fifteen  by  said 
Williamson ;  and  that  it  was  also  their  agreement  and  inten- 
tion to  put  said  particular  description  in  the  mortgage,  but 
the  same  was,  ''by  mistake  of  the  scrivener,  omitted,  and  the 
general  description  inserted."  It  was  further  averred  in  said 
first  paragraph,  that  twenty-six  acres,  a  part  of  the  land  above 
described,  had  been  sold  to  said  James  Craven, "  who  had  no- 
tice and  full  knowledge  of  the  land  embraced  by  said  mort- 
gage," and  "purchased  said  twenty-six  acres  subject  to  said 
mortgage." 
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The  complaint  prays  that  said  mortgage  may  be  reformed, 
so  as  to  correspond  with  the  above  particular  description,  and 
for  judgment  against  Williamson  on  the  note  for  $1,900;  and 
that  the  reformed  mortgage  may  be  foreclosed,  and  for  all 
other  proper  relief. 

The  defendant  James  Craven  demurred  to  said  complaint, 
for  want  of  facts  sufficient,  etc.,  and  for  defect  of  parties. 

The  defendant  Susan  Craven,  wife  of  James,  demurred  to 
said  complaint  for  want  of  facts  sufficient,  etc. 

These  demurrers  were  overruled  by  the  court,  and  said  de- 
fendants severally  excepted. 

The  defendant  James  Craven  answered  separately,  by  a 
general  denial. 

The  defendants  Carson  and  Hille  answered  jointly,  alleg- 
ing that  Craven  and  wife  mortgaged  the  land  to  them  for  a 
valuable  consideration ;  that  when  they  took  said  mortgage 
they  had  no  notice  or  knowledge  of  any  incumbrance  claimed 
by  any  one,  on  account  of  the  appellee's  mortgage ;  that  the 
description  therein  was  so  vague  and  indefinite,  that  the  record 
of  said  mortgage  was  no  notice  to  them ;  and  that  said  Craven 
has  no  other  property  by  which  they  cap  be  indemnified,  in 
case  the  appellee's  claim  should  be  allowed ;  and  they  ask  that 
the  appellee's  claim  may  be  postponed  to  theirs. 

As  to  the  defendants,  the  Rahms,  the  suit  was  dismissed. 

The  defendants  Williamson  and  wife  answered  the  com- 
plaint jointly,  by  a  general  denial.  The  issues  were  tried  by 
a  jury,  who  returned  the  following  verdict : 

"  We,  the  jury,  find  for  the  plaintiff,  and  that  the  mortgage 
ought  to  be  foreclosed  upon  the  real  estate  mentioned  and  de- 
scribed in  the  first  paragraph  of  the  plaintiff's  complaint,  and 
that  there  is  due  upon  said  mortgage,  from  the  defendant 
Williamson,  the  sum  of  fifteen  hundred  and  twenty  dollars." 

With  their  verdict,  they  returned  their  answers  to  inter- 
rogatories put  on  behalf  of  the  defendant  Craven,  as  follows : 

"  1st.  Was  there  a  mistake  made  in  the  description  of  the  real 
estate  in  the  mortgage  described  ?    Answer.    No  mistake. 
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"  3d.  Were  not  all  of  the  parties  satisfied  with  the  descrip- 
tion of  the  mortgage  at  the  time  it  was  executed  ?  Answer. 
Yes. 

"4th.  Did  Mr.  Williamson^  at  the  time  he  executed  the 
mortgage  in  suit,  own  a  tweuty-seven-acre  tract  of  land  in 
fractional  section  fifteen  ?    Answer.     No;  twenty-six  acres. 

"  6th.  Did  not  the  parties  who  wrote  the  mortgage  in  suit 
write  it  according  to  instructions,  from  part  or  all  of  the  par- 
ties to  it?    Answer.     Yes. 

"  6th.  Did  Mrs.  Williamson  own  a  twenty-seven-acre  tract 
in  fractional  section  fifteen  ?  Answer.   No ;  thirty-one  acres." 

The  jury  also  returned  with  their  verdict  their  answers  to 
interrogatories  put  on  behalf  of  the  appellee,  as  follows: 

"  1.  At  the  time  the  defendant  W^illiamson  executed  the 
mortgage  to  Craven,  Schenck  &  Co.,  was  he  tlie  owner  of  the 
following  described  land,  in  Vanderburgh  county,  Indiana:  A 
piece  of  land  in  fractional  section  fifteen,  township  eight  south, 
of  range  eleven  west,  bounded  on  the  north  by  the  north  line 
of  said  fractional  section  fifteen,  on  the  south  by  the  Ohio 
river,  on  the  west  by  the  half-mile  line  running  north  and 
fiouth  through  the  middle  of  said  fractional  section,  and  being 
forty  rods  in  width  from  west  to  cast?    Answer.     Yes. 

"2.  Did  defendant  Williamson  intend  and  direct  that  the 
mortgage  executed  by  him  to  Craven,  Schenck  &  Co.,  shoaM 
include  the  land  above  described  ?    Answer.     Yes. 

"  3.  Did  the  defendant  Craven  have  notice  and  knowledge 
that  the  land  purchased  by  him  from  Williamson  was  embraced 
in  the  mortgage  by  Williamson  to  Craven,  Schenck  &  Co.? 
Answer.     Yes." 

The  defendant  Craven  moved  the  court  for  judgment  in  his 
favor  on  the  special  findings  of  the  jury  in  answer  to  the  in* 
tcrrogatories.  This  motion  was  overruled  by  the  court,  and 
£aid  defendant  excepted.  The  defendant  Craven  moved  the 
court  for  a  new  trial,  assigning  nine  causes  therefor.  Ite 
motion  was  overruled,  and  said  defendant  excepted* 

Judgment  was  rendered  upon  the  finding  for  $1,520  in  fc- 
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vor  of  the  appellee,  and  foreclosing  the  mortgage  upon  the 
land  as  described  in  the  complaint,  to  wit :  "A  piece  of  land 
in  the  county  of  Vanderburgh,  and  State  of  Indiana,  being 
a  part  of  fractional  section  fifteen,  in  township  eight  south, 
of  range  eleven  west,  bounded  on  the  north  by  the  north 
line  of  said  fractional  section  fifteen,  on  the  south  by  the 
Ohio  river,  on  the  west  by  the  half-mile  line  running  north 
and  south  through  the  middle  of  said  fractional  section,  and 
being  forty  rods  in  width  from  w^est  to  east." 

The  record  shows  that  the  defendants  James  Craven, 
Charles  Hille  and  Robert  B.  Carson  objected  to  so  much  of 
the  decree  as  ordered  a  sale  of  the  above  land,  because  it  is  not 
described  in  the  mortgage.  Said  objection  was  overruled,  and 
said  defendants  excepted. 

From  this  judgment  the  defendants  Craven  and  wife, 
Charles  Hille  and  Robert  B.  Carson,  appealed.  They  assign 
errors  as  follows : 

1.  In  overruling  the  separate  demurrers  of  the  appellants 
James  and  Susan  Craven. 

2.  In  overruling  the  motion  of  the  appellant  James  Cra- 
ven, for  judgment  in  his  favor  upon  the  special  findings  of  the 
jury,  notwithstanding  the  general  verdict. 

3.  In  overruling  the  motion  of  appellant  James  Craven 
for  a  new  trial. 

4.  In  overruling  the  motion  of  appellants  to  change  or 
modify  the  judgment  rendered. 

The  fourth  of  these  errors  assigned  is  not  alluded  to  in  the 
appellants'  brief,  and  is  therefore  regarded  as  waived. 

As  to  the  first  error  assigned : 

The  complaint  gives  a  particular  description  of  the  twenty- 
seven  acres,  and  avers  that  it  was  the  intention  and  agree- 
ment of  the  parties  to  the  mortgage  to  put  said  particular 
description  in  the  mortgage,  and  that  the  same  was  omitted, 
and  the  general  description  inserted,  by  mistake  of  the  scrive- 
ner ;  and  that  twenty-six  acres  of  said  land  was  afterwards 
6ought  by  Craven,  "with  notice  and  full  knowledge  of  the 
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land  embraced  in  said  mortgage,"  and  that  he  "purchased 
said  twenty-six  acres  subject  to  said  mortgage."  If  these 
facts  were  true,  then  the  appellee  had  a  right  to  have  his 
mortgage  reformed,  and  foreclosed  as  reformed,  as  against 
Craven  and  wife.  There  was  no  error  in  overruling  their 
demurrer. 

As  to  the  second  error  assigned : 

The  jury,  in  their  answers  to  the  interrogatories  put  on  be- 
half of  the  appellee,  found  that  the  defendant  Williamson,  at 
the  time  he  executed  the  mortgage  to  Craven,  Schenck  & 
Co.,  was  the  owner  of  the  land  particularly  described  in  the 
complaint,  and  intended  and  directed  that  said  mortgage 
should  include  the  land  thus  particularly  described,  and  that 
the  defendant  Craven  had  notice  and  knowledge  that  the 
land  purchased  by  him  from  Williamson  was  embraced  in 
the  mortgage  by  Williamson  to  Craven,  Schenck  &  Co. 
These  answers,  in  connection  with  the  other  answers,  all  of 
which  are  hereinbefore  set  forth,  are  not  irreconcilable, 
nor  inconsistent,  with  the  general  verdict  of  the  jury.  There 
was  no  error  in  overruling  Craven^s  motion  for  judgment, 
notwithstanding  the  verdict.  Grand  Rapids  R.  R,  Cb.  v, 
Boyd,  65  Ind.  526. 

As  to  the  third  error  assigned,  to  wit,  overruling  the  mo- 
tion for  a  new  trial : 

The  ninth  cause  alleged  for  a  new  trial  is  newly-discovered 
evidence.  This  is  not  mentioned  in  the  appellants'  brief,  and 
is  therefore  regarded  as  waived. 

The  other  causes  embrace  the  sufficiency  of  the  evidence, 
the  legality  of  the  verdict,  questions  upon  the  instruction*, 
and , questions  as  to  the  admissibility  of  testimony. 

It  appeared  in  evidence  that  Williamson's  mortgagee? 
dated  January  22d,  1874,  and  recorded  January  26th,  187i 
Its  description  was,  "  twenty-seven  acres,  fractional  section 
fifteen,  town  eight  south,  of  range  eleven  west.'* 

It  also  appeared  that  Williamson  never  owned  twentv- 
seven  acres  in  fractional  section  fift;een,  but  did  own  twentv- 
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six  acres  in  that  section.  On  March  31st,  1875,  Williamson 
and  wife  conveyed  said  twenty-six  acres,  by  a  proper  descrip- 
tion, to  James  Craven,  for  $3,250;  and  on  May  13th,  1879, 
Craven  mortgaged  said  twenty-six  acres  to  the  appellants 
Carson  and  Hille,  by  a  proper  description.  The  appellee,  as 
receiver  of  Craven,  Schenck  &  Co.,  commenced  this  suit  in 
October,  1879. 

The  mortgage  from  Williamson  to  Craven,  Schenck  &  Co., 
was  clearly  void  for  want  of  certainty  in  the  description  of  the 
land .  It  was  said  by  Elliott,  J.,  giving  the  opinion  of  the 
<;ourt,  in  Rucker  v.  Steelman,  73  Ind.  396,  that  "  it  is  a  famil- 
iar rule,  that  the  part  of  the  deed  describing  the  premises  con- 
veyed shall  be  construed  with  the  utmost  liberality.  It  is  not 
the  office  of  a  description  to  identify  the  land,  but  to  furnish  the 
means  of  identification.^'  But  the  description  in  Williamson's 
mortgage  furnishes  no  means  of  identification ;  it  is  impossible 
to  determine,  by  the  words  of  the  mortgage,  where  in  section 
fifteen  the  twenty-seven  acres  are,  or  in  what  shape  they  are. 
Guy  V.  Barnes,  24  Ind.  345;  Nolle  v.  Libberl,  34  Ind.  163. 
A  complaint  founded  solely  upon  such  a  mortgage,  and  seeking 
a  decree  of  foreclosure  only,  would  be  bad  upon  demurrer.  Bay- 
less  V.  Glenn,  72  Ind.  5.  But  a  complaint  to  correct  a  mistake 
in  such  description,  and  to  foreclose  the  corrected  mortgage,  may 
be  good.  The  complaint  in  the  case  at  bar  alleges  such  a  mis- 
take ;  it  avers  that  the  general  description  was  inserted  instead 
of  the  particular  description,  "by  mistake  of  the  scrivener." 

The  evidence,  however,  tended  to  show  that  there  was  no 
mistake  made  in  the  description  of  the  real  estate  in  Wil- 
liamson's mortgage,  and  that  all  the  parties  were  satisfied  with 
such  description  when  the  mortgage  was  executed,  and  that 
the  parties  who  wrote  the  mortgage  wrote  it  according  to  in- 
structions from  part  or  all  of  the  parties  to  it. 

In  view  of  the  evidence,  the  appellee,  in  his  brief,  admits 
that  the  application  to  correct  the  mistake  can  not  be  sus- 
tained. He  says :  '^  Instead  of  a  mistaken  description  of  the 
land  mortgaged,  the  case  presented  by  the  complaint  is  that 
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of  a  defective  description,  which  may  be  made  complete  by 
extrinsic  parol  evidence,  provided  the  necessary  averments 
are  contained  in  the  complaint."   That  there  may  be  soch  an 
incomplete  description,  capable  of  being  completed  by  parol 
evidence,  if  there  be  proper  averments  in  the  complaint,  is 
stated  in  the  opinion  of  the  court  in  Baldwin  v.  Kerliny  46 
Ind.  426,  cited  by  the  appellee ;  but  that  case  itself  is  an  au- 
thority against  the  appellee.   It  strongly  resembles  the  case  at 
bar;  there  the  description  was  "six  hundred  and  forty  acres 
of  land  in  Anderson  county,  Kansas;"  here  the  description  n 
"twenty-seven  acres  in  fractional  section  15,  in  Vanderburgh 
county,  Indiana."    There,  as  in  this  case,  the  complaint  con- 
tained an  averment  that  it  was  all  the  land  owned  by  the  party 
in  the  place  mentioned,  but  the  description  itself  did  not  include 
that  averment,  and  it  was  held  that  the  contract  was  too  vague 
and  uncertain  as  to  the  description  of  the  property,  and  that 
the  description  could  not  be  aided,  or  the  property  identified, 
by  parol  evidence.     So  in  Dingman  v.  Kdlify  7  Ind.  717,  the 
court  would  not  permit  a  similar  omission  to  be  supplied  by 
parol.     So  in  Howell  v.  Zey^bee,  26  Ind.  214,  where  the  de- 
scription was,  "  part  of  lot  3,  section  36,  in  township  33, range 
4  west,  containing  five  acres."  The  court  said :  "  It  contains  a 
patent  ambiguity,  in  not  defining  the  particular  part  of  lot  3 
intended,  and  there  is  nothing  in  the  description  by  which  the 
part  intended  can  be  ascertained  and  rendered  certain.    It  is 
therefore  void  for  uncertainty."    The  difference  is  between  a 
patent  ambiguity  and  a  latent  ambiguity.     A  patent  ambi- 
guity is  that  which  appears  to  be  uncertain  upon  the  deed  or 
instrument;  latent  is  that  which  seemeth  certain,  for  anything 
that  appeareth  upon  the  deed  or  instrument,  but  there  is  some 
collateral  matter,  out  of  the  deed,  that  breedeth  the  ambi- 
guity.   ^'Ambiguitas patens  is  never  holpen  by  averment;  and 
the  reason  is,  because  the  law  will  not  couple  and  mingle  mat- 
ter of  specialty,  which  is  of  the  higher  account,  with  matter 
of  averment,  which  is  of  inferior  account  in  law ;  for  that 
were  to  make  all  deeds  hollow  and  subject  to  averments,  and 
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80,  in  eifect,  that  to  pass  ^vlthout  deed,  which  the  law  ap- 
pointeth  shall  not  pass  but  by  deed."  Bacon's  Law  Tracts^ 
99,  100;  1  Greenlcaf's  Evidence,  section  297. 

In  the  case  at  bar,  the  uncertainty  was  patent;  it  appeared 
on  the  face  of  the  mortgage ;  therefore,  averment  could  not 
help  it,  and  parol  evidence  was  inadmissible  to  cure  it.  Courts 
never  permit  parol  evidence  to  be  given,  first  to  describe  the 
land,  and  then  to  apply  the  description.  Ferguson  v.  Staver, 
33Pa.  St.  411. 

The  appellee  says  in  his  brief,  "  the  description,  in  legal 
effect,  contained  in  the  mortgage,  is,  *  my  twenty-seven  acres 
in  fractional  section  fifteen,'"  ete.  But  the  word  "  mv  "  is  not 
in  the  description.  If  it  were,  it  would  be  a  very  different 
case.  Parol  evidence  is  admissible  to  show  the  meaning  of 
words  already  in  the  contract,  but  not  to  make  a  new  con- 
tract by  the  insertion  of  other  words.  In  Halstead  v.  The 
Board,  etc,  56  Ind.  363,  this  court  said:  "When  the  de- 
scription of  the  mortgaged  property,  contained  in  the  mort- 
gage, is  so  indefinite  as  to  render  the  mortgage  inoperative 
and  void,  no  allegations  in  a  complaint  upon  the  mortgage 
can  make  such  comj)laint  good."  The  complaint  in  the  case 
at  bar  was  good  because  of  the  allegations  in  reference  to  the 
mistake,  but  those  allegations  not  having  been  sustained  by 
the  proof,  and  the  appellee  claiming  that  his  case  is  that  of  a 
"  defective  description,  which  may  be  made  complete  by  parol 
evidence,"  the  cases  already  cited  show  that  this  is  not  such 
a  case.  See  also  Murphy  v.  Hendrickfi,  57  Ind.  593 ;  Easter  v. 
Seveririy  64  Ind.  375 ;  Pollock  Con.  439 ;  First  National  Bank, 
etc.,  v.  Goiiffh,  61  Ind.  147;  Toojys  v.  Snyder,  70  Ind.  554. 

It  follows,  from  what  has  been  said,  that  the  verdict  of  the 
jury  was  not  sustained  by  sufficient  evidence,  and  is  contrary 
to  law,  and  therefore  the  motion  for  a  new  trial  ought  to 
have  been  sustained. 

This  result  renders  it  unnecessary  to  consider  the  other  causes 
alleged  for  a  new  trial.  It  may  be  observed,  however,  that 
the  parol  testimony  of  Williamson,  in  reference  to  his  intentions 
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as  to  what  land  his  mortgage  should  embrace,  was  admissible 
only  in  reference  to  that  part  of  the  complaint  which  claimed 
a  reformation  of  the  contract  on  the  ground  of  mistake. 

For  the  error  of  the  court  in  overruling  the  motion  for  a 
new  trial,  the  judgment  of  the  court  below  ought  to  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  the  same  is  hereby  in  all  things  reversed,  at  the  costs 
of  the  appellee,  and  this  cause  is  remanded  for  a  new  trial. 

On  Petition  for  a  Rehearing. 

BicKNELL,  C.  C. — The  amended  complaint  alleged  that,  by 
mistake  of  the  scrivener,  the  property  was  misdescribed.  The 
relief  sought  was  the  correction  of  the  mortgage,  and  its  fore- 
closure as  corrected.  The  petition  for  a  rehearing  abaDdons 
this  ground,  and  takes  a  new  position,  not  asserted  anywhere 
before  in  this  case,  and  not  alluded  to  in  the  original  brief  of 
the  appellee. 

The  ground  now  taken  is,  that  there  was  no  mistake  in  the 
description,  no  uncertainty  in  it,  nothing  that  needed  any  eo^ 
rection ;  but,  in  his  brief  on  the  hearing,  the  appellee  insisted 
that  there  was  a  defective  description,  and  also  parol  evidence 
competent  and  sufi&cient  to  correct  it.  So  fiir  as  the  suflSciency 
of  the  instrument  was  concerned,  this  case  was  argued  and 
decided  upon  that  question  alone,  and  we  have  do  doubt  it 
was  correctly  decided.  It  is  the  well  settled  practice  of  tlik 
court  not  to  consider,  on  a  petition  for  a  rehearing,  a  question 
that  was  not  presented  on  the  original  hearing  of  the  cause. 
Unde)^ood  v.  Sample,  70  Ind.  446 ;  Buskirk's  Prac.  376. 

This  rule  of  practice  would  require  the  petition,  in  tV\s 
case,  to  be  overruled,  and  it  is,  therefore,  perhaps  unnecessary 
to  go  further ;  but  the  point  now  made  by  the  appellee,  that  a 
naked  warranty  cures  a  defective  description,  and  adds  word- 
to  it,  so  as  to  make  it  the  same  as  if  it  contained  the  lan- 
guage :     "All  my  land  in  fractional  section  fifteen,"  etc.,  or 
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"my  twenty-seven  acres  in  fractional  section  fifteen/*  etc., 
can  not  be  sustained ;  that  would  be  giving  to  a  mere  cove-  ' 
nant  an  efiect  never  claimed  for  it  before.     What  is  described 
is  warranted,  nothing  else ;  if  nothing  is  described  there  is 
nothing  warranted. 

When  the  appellee  urges  that  the  words  "  twenty-seven  acres, 
fractional  section  fifteen,  etc.,  mean  the  whole  fractional  sec- 
tion, and  says  that  the  court  can  not  presume  it  contains 
more,  he  forgets  that  the  court  tak^s  judicial  notice  of  the 
public  surveys  in  this  State,  Burton  v.  Fergibsoriy  69  Ind.  486, 
and  therefore  knows  that  the  survey  of  said  fractional  section 
fifteen,  town  eight  south,  of  range  eleven  west,  contains  more 
than  twenty-seven  acres.  The  description,  twenty-seven  acres 
fractional  section  fifteen,  etc.,  does  not  mean  the  whole  ftttctional 
section,  but  twenty-seven  acres  in  that  section,  or  part  of  that 
section,  and  it  is  impossible,  by  such  a  description,  to  tell 
which  twenty-seven  acres  is  intended. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 
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Summons. — /Sferwicc. — JRelum, — Exlrintie  Facts, — Where  the  return  of  procesB 
appears  regular  on  its  face,  the  insufficiency  of  the  service  can  only  be 
raised  by  an  answer  stating  extrinsic  facts. 

FoBEiGK  Corporations. — Proeeu. — Agent, — Jurisdiction, — A batement — An^ 
twer, — A  verified  answer,  that  the  defendant  is  a  corporation  created  by 
the  laws  of  another  State,  that  the  person  upon  whom  process  was  served 
was  its  agent  in  the  county  only  where  the  action  was  commenced,  and 
that  the  contract  sued  on  was  made  out  of  the  State  and  was  not  connected 
with  the  business  of  his  office,  is  sufficient,  on  demurrer,  to  abate  the 
action  for  want  of  jurisdiction  of  the  person  of  the  defendant. 
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Fire  Insurance.— C5wnpiawU  on  Polity, — Dacripiion  of  iVopcr(y.— Jnaraife 
Interest, — A  complaint  upon  a  policy  of  fire  insurance  should,  by  descrip- 
tion, identify  the  house  burned  with  the  house  insured,  and  show  that  the 
insured  had  an  insurable  interest  in  the  house  at  the  time  it  was  baroci 

Bahe. — Occupancy. — In  such  complaint,  if  the  policy  sued  on  provides  that 
it  shall  cease  to  be  valid  when  the  premises  cease  to  be  occupied,  it  must 
be  alleged  that  the  house  was  occupied  to  the  time  of  its  burning. 

Same. — Pfeswmption, —  Value, — In  such  case,  in  aid  of  the  complaint,  it  will 
be  presumed  that  the  property  insured  and  destroyed  was  of  some  Taloe. 

Pleading. — Demurrer  to  Answer  Reaches  Back. — A  demurrer  to  an  aosver 
reaches  back  and  tests  the  sufficiency  of  the  complaint 

Same. — Bad  Aiiswer. — A  bad  answer  is  good  enough  for  a  bad  complaiot 

Fom  the  Vigo  Circuit  Court. 

•7.  G.  Williams,  for  appellant. 

J,  L,  McMaster,  A,  Boice,  J.  M.  Alien,  W.  Mack  and  S.  C 
Davis,  for  appellee. 

Franklin,  C. — This  is  an  action  by  appellee  against  ap- 
pellant, on  an  insurance  policy  for  $1,000  upon  a  dwelling 
house.  The  complaint  is  in  one  paragraph.  Appellant  en- 
tered a  special  appearance,  and  moved  to  set  aside  the  service 
of  process.  The  motion  was  overruled,  and  an  answer  in  five 
paragraphs  filed,  the  last  of  which  was  a  denial.  Demurrer 
to  the  1st,  2d,  3d,  and  4th  paragraphs ;  sustained  as  to  the  1st 
and  2d,  and  overruled  as  to  the  3d  and  4th.  Reply  in  denial. 
Trial  by  court,  finding  for  appellee.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  finding  for  $1^210.  Proper 
exceptions  were  reserved  to  the  several  rulings. 

The  errors  assigned  in  this  court  are : 

1st.  The  overruling  of  the  motion  to  set  aside  the  service 
of  process. 

2d  and  3d.  The  sustaining  of  the  demurrers  to  the  1st  and 
2d  paragraphs  of  the  answer. 

4th.  The  overruling  of  the  motion  for  a  new  trial. 

5th.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  service  of  process  in  this  case  appears  to  be  regabr 
upon  the  face  of  the  return  of  the  sheriff,  and  the  insuffieiencj 
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of  the  service  can  only  be  raised  by  an  answer  stating  extrin- 
sic facts. 

The  2d,  3d  and  5th  specifications  of  errors,  each  presents 
the  question  as  to  the  sufficiency  of  the  complaint.  And  ap- 
pellant insists  that  appellee's  demurrer  should  have  been  sus- 
tained to  the  complaint  instead  of  the  1st  and  2d  paragraphs 
of  the  answer.     The  complaint  is  substantially  as  follows : 

Plaintiff  complaining  says :  That  the  defendant,  JEtna  Ins. 
Co.,  is  a  foreign  corporation,  organized  under  the  laws  of  Con- 
necticut, and  has  filed  the  necessary  statements  required  by 
the  law,  to  authorize  her  to  transact  business  in  Vigo  county. 
State  of  Indiana;  that  heretofore,  in  the  year  of  1869,  the 
said  insurance  company  e^^ecuted  to  Hubbard  Brothers  a  pol- 
icy of  insurance  against  fire,  on  a  dwelling  house,  by  which 
she  undertook  and  agreed  to  insure  said  dwelling  against  loss 
by  fire  for  the  term  of  one  year ;  that  said  Hubbard  Brothers, 
with  consent  of  said  company  endorsed  on  policy,  transferred 
the  said  policy  to  Jesse  H.  Hubbard ;  that  afterwards,  on  the 
payment  of  an  annual  sum  in  money  by  Hubbard  to  the  said 
^tna  Ins.  Co.,  said  policy  was  renewed  from  year  to  year,  in- 
cluding the  year  1875;  that  on  the  10th  day  of  April,  1875, 
said  dwelling  house  was  totally  destroyed  by  fire ;  that  said 
policy  was  at  the  time  in  full  force  and  unexpired ;  that  he  is 
unable  to  file  a  copy  of  the  original  policy  and  renewal 
receipts  herewith  for  the  reason  that  they  were  all  de- 
stroyed by  the  said  fire,  and  the  defendant  -ZEtna  Insurance 
Company  refuses  to  deliver  to  the  plaintiff  copies  of  said  in- 
struments ;  that  aft;er  said  fire,  said  Hubbard  complied  with  all 
the  terms  and  conditions  of  said  policy  necessary  for  him  to 
do  and  perform,  to  entitle  him  to  the  money  on  said  policy, 
more  than  sixty  days  before  this  date ;  that  aft«r  said  condi- 
tions had  all  been  performed  on  the  part  of  said  Hubbard,  he, 
for  a  valuable  consideration,  assigned  said  claim  to  plaintiff, 
and  he,  said  Hubbard,  is  made  a  party  to  answer  to  his  inter- 
est therein.  That  said  claim  of  $1,000  and  interest  is  due 
and  wholly  unpaid.     Wherefore  plaintiff  demands  judgment 
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for  $1^100^  aud  for  general  relief;  that  Luther  Hagerisan 
agent  of  said  corporation ;  has  an  oflSce  in  Vigo  county,  and 
8aid  corporation  has  property  in  said  county. 

This  complaint  contains  no  description  whatever  of  ih& 
house  alleged  to  have  been  burned,  either  by  location,  form  or 
material ;  nor  is  it  aided  by  making  a  copy  of  the  policy  con- 
taining a  description  of  the  house  a  part  of  the  complaint; 
nor  does  it  show  any  insurable  interest  of  Hubbard  in  the 
house  at  the  time  it  was  burned ;  nor  does  it  show  that  tbe 
house  was  occupied  as  a  dwelling  at  the  time  that  it  was  burned ; 
nor  does  it  allege  that  the  house  was  of  any  value. 

The  complaint  should  have  given  at  least  such  a  descrip- 
tion of  the  house  as  was  contained  in  the  policy,  so  as  to 
identify  the  house  as  being  the  one  insured,  and  prevent  an- 
other action  for  the  same  thing,  and  should  have  shown 
that  the  insured  had  an  insurable  interest  in  the  house  at  the 
time  it  was  burned.  The  Aurora  Fire  Ins,  Co.  v.  JokMOhj 
46  Ind.  315. 

According  to  the  terms  of  the  policy,  which  is  made.a  part 
of  the  answer  and  copied  in  the  record,  if  the  premises  should 
cease  to  be  occupied,  the  policy  would  cease  to  be  valid. 
This  made  it  necessary  to  aver  in  the  complaint  that  the 
house  was  occupied  to  the  time  of  its  burning.  ^noL  Ins. 
Go.  V.  Meyers,  63  Ind.  238 ;  Hartford  F.  Ins.  Oo.  v.  Tfefcsto-, 
69  111.  392;  American  Ins.  Co.  v.  Padfieldy  78  111.  167. 

The  want  of  an  averment  as  to  the  value  of  the  house  may 
not  make  the  complaint  bad  on  demurrer.  The  presumption 
that  the  house  was  of  some  value,  may  have,  as  to  that  ques- 
tion, entitled  the  plaintiff  to  nominal  damages.  A  demurrer 
to  an  answer  reaches  back  and  tests  the  suificiency  of  the 
complaint.  And  if  the  complaint  is  bad  it  makes  no  differ- 
ence whether  the  answer  is  good  or  bad.  A  bad  answer  is 
good  enough  for  a  bad  complaint.  Baity  v.  Foul,  54  Ind. 
482 ;  jEtna  Ins.  Co.  v.  Bakery  71  Ind.  102. 

But  we  think  the  first  paragraph  of  the  answer  was  suffi* 
cient.     It  reads  as  follows:  "  Comes  now  the  insarance  com- 
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pany,  defendant  herein,  and  for  separate  answer,  and  by  way 
of  plea  to  the  jurisdiction  of  this  court  over  the  person  of 
defendant  in  this  action,  says :  That  this  defendant  is  a  cor- 
poration, created  solely  by  the  laws  of  the  State  of  Connecti- 
cut, and  not  by  the  laws  of  the  State  of  Indiana ;  that  the 
policy  of  insurance  in  the  complaint  mentioned,  was  upon 
property  situate  in  the  town  of  Neoga,  in  the  State  of  Illinois, 
and  the  contract  of  insurance,  as  evidenced  by  said  policy, 
was  made,  entered  into  and  consummated  in  said  State  of  Illi- 
nois, with  an  agent  of  defendant,  located  in  said  State,  and 
not  in  the  State  of  Indiana,  nor  with  any  agent  of  defendant 
in  said  State  of  Indiana,  and  all  renewals  of  said  policy  were 
made  in  said  Stat<^  of  Illinois,  with  an  agent  therein  located 
as  aforesaid,  and  not  in  the  State  of  Indiana,  nor  with  any 
agent  located  in  Indiana.  Defendant  further  says  that  Luther 
G.  Hager,  the  person  upon  whom  process  was  served  in  this 
action,  is  not  now  nor  never  has  been  an  agent  for  defendant 
in  the  State  of  Illinois,  but  is  the  agent  for  defendant  in  the 
county  of  Vigo,  and  State  of  Indiana,  and  not  elsewhere ; 
and  that  neither  the  contract  or  policy  of  insurance  in  the 
complaint  mentioned,  nor  any  matters  or  things  connected 
therewith,  was  made  or  transacted  with  said  Hager  or  with 
any  other  agent  of  defendant  located  in  the  State  of  Indiana. 
And  defendant  further  says  that  she  has  never  been  notified 
of  the  pendency  of  this  action  by  publication  in  any  news- 
paper anywhere,  and  that  the  only  process  used  to  get  juris- 
diction over  this  defendant  was  the  process  served  upon  said 
Hager  as  aforesaid.  And  that  no  proceedings  of  attachment 
or  garnishment  has  been  instituted  against  the  defendant  by 
the  plaintiflF  in  this  action,  nor  any  other  proceedings  in  rem 
against  the  property  of  this  defendant,  located  in  the  State  of 
Indiana.  And  that  said  Hager  is  not  a  stockholder  nor  oflS- 
cer  in  the  corporation  herein ;  and  the  principal  office  of  the 
defendant  is  located  in  the  State  of  Connecticut,  and  the  de- 
fendant has  and  at  the  commencement  of  this  suit  had,  among 
its  other  officers,  a  president,  secretary  and  treasurer,  and  ia 
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a  corporation  organized  for  the  purpose  of  insuring  against 
losses  by  fire.  Wherefore  the  defendant  says  that  this  court^ 
in  this  cause^  has  no  jurisdiction  over  the  person  of  this  de- 
fendant, and  prays  that  this  suit  may  abate,  and  for  all  proper 
relief. " 

This  paragraph  was  verified. 

The  30th  section  of  the  code  provides  for  the  bringing  of 
an  action  against  a  corporation  in  the  county  where  it  has  an 
office  or  agency  for  the  transaction  of  business,  and  the  ser- 
vice of  process  upon  such  agent  or  clerk  employed  in  such 
office  or  agency,  only  when  the  cause  of  action  grows  out  of 
or  is  connected  with  the  business  of  such  office  or  agency. 

Sec.  681,  2  R.  S.  1876,  p.  281,  reads:  "Actions  may  be 
brought  against  a  corporation  created  by  or  under  the  laws  of  any 
other  State,  government  or  country,  in  any  court  having  juris- 
diction of  the  amount  demanded,  by  any  person  having  a  cause 
of  action  in  any  county  within  the  State,  where  any  property, 
moneys,  credits  or  effects  belonging  or  due  to  the  corporation 
may  be  found." 

This  section  was  doubtless  intended  to  provide  for  proceed- 
ings against  the  property  itself.  But  if  it  is  to  be  construed 
to  incRide  all  kinds  of  actions,  still,  before  the  action  could 
be  maintained,  process  would  have  to  be  served  upon  some 
officer  of  the  corporation,  or  publication  made,  in  a  case  where 
publication  would  answer,  there  being  no  provision  in  said 
section  for  serving  the  process  on  an  agent. 

The  796th  section,  2  R.  S.  1876,  p.  313,  reads :  "  Any  ae- 
tion  against  a  corporation  may  be  brought  in  any  county, 
where  the  corporation  has  an  office  for  the  transaction  of 
business,  or  any  person  resides  upon  whom  process  may  be 
served  against  such  corporation,  unless  otherwise  pro vided  in 
this  act." 

This  section  does  not  specify  upon  whom  process  may  be 
served.  And,  as  it  is  otherwise  provided  in  this  act  that  pro- 
cess can  be  served  upon  an  agent  only  in  special  cases,  the 
right  to  serve  process  on  an  agent  must  be  limited  to  thtt 
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class  of  cases^  as  specified  in  said  30th  section.  There  are  other 
provisions  of  the  code  providing  for  serving  process  on 
the  agents  of  railroad  corporations.  The  case  of  J%c  New 
Albany,  etc,  R.  i2.  Oo.  v.  HasJceU,  11  Ind.  301^  is  of  that  class, 
and,  we  think,  not  applicable.  We  do  not  think  the  circuit 
court  of  Vigo  county  could  acquire  jurisdiction  of  the  defend- 
ant, in  this  case,  by  the  service  of  process  upon  Hager,  the 
local  agent  of  defendant  in  that  county. 

This  paragraph  of  the  answer  we  think  was  sufficient,  and 
the  demurrer  ought  to  have  been  overruled  to  it. 

As  the  judgment  must  be  reversed,  on  account  of  the  ruling 
upon  the  demurrer  to  the  first  paragraph  of  the  answer,  it  is 
unnecessary  to  decide  any  of  the  questions  arising  under  the 
motion  for  a  new  trial. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  hereby  in  all 
things  reversed  at  appellee's  costs,  and  that  the  cause  be  re- 
manded to  the  court  below,  with  instructions  to  overrule  the 
demurrer  to  the  first  paragraph  of  the  answer  and  sustain  it 
to  the  complaint ;  and  for  further  proceedings  in  accordance 
with  this  opinion. 

Petition  for  a  rehearing  overruled. 


No.  8838. 

The  State,  ex  rel.  Winterburg,  Trustee,  v.  Demaree 

ET  al.,  Commissioners. 

Mandamus.— Q^fcers.— Mandate  never  issues  to  control  or  direct  the  exercise 
of  a  discretion  vested  by  law  in  public  oflBcers ;  but  where  an  imperative 
duty  is  enjoined  by  law  upon  an  inferior  tribunal,  mandamus  will  lie  to 
compel  its  performance. 

BBiixiEas.— i2gMztr  of  6y  Gounly  Cbmrnissumers.— JIfaTMldmiw.— flM>Atw»y.--County 
commissioners  are  charged,  as  a  public  duty,  with  keeping  bridges  form- 
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ing  part  of  a  public  highway  belonging  to  the  county,  in  repair,  and  the 
performance  of  this  duty  may  be  compelled  by  mandamus,  but  not  the 
manner  of  its  performance. 

Same. — Embankments, — ^p/N'OocAes.— £mbankments  directly  connected  with 
and  leading  to  a  bridge  are  parts  of  the  bridge,  which  the  county  com- 
missioners may  be  compelled  to  keep  in  repair. 

Same. — Public  Highway, — Where  citizens  construct  part  of  a  bridge  or  high- 
way, and  the  public  authorities  accept  and  treat  it  as  apart  of  thepab- 
lie  highway,  it  will  be  deemed  such,  and  the  rights  and  obligations  ex- 
isting with  reference  to  it  will  be  the  same  as  if  built  entirely  bj  the 
county. 

From  the  Johnson  Circuit  Court. 

O.  if.  Overstreet  and  A,  B,  Hunter,  for  appellant. 

D.  D.  BarUa,  for  appellees. 

Elliott,  C.  J. — The  first  question  which  this  record  pre- 
sents is :  Will  mandamus  lie  to  compel  a  board  of  coanty 
commissioners  to  repair  a  bridge  forming  part  of  a  public 
highway  belonging  to  the  county  ? 

It  is  the  duty  of  the  county  officers  to  keep  the  public 
bridges  of  the  county  in  repair.  House  v.  The  Boards  €fc.,W 
Ind.  580;  PritcheU  v.  The  Board,  etc.,  62  Ind.  210.  Weare 
not  enquiring,  in  this  case,  what,  under  the  present  statute, 
will  be  the  result  of  a  failure  to  perform  this  duty ;  we  are 
simply  enquiring  whether  it  exists. 

It  is  a  familiar  principle  that  where  a  discretionary  power 
is  conferred  upon  public  officers  or  tribunals,  courts  will  nol 
interfere  with  its  exercise.  Mandate  never  issues  to  control 
or  direct  the  exercise  of  a  discretion  vested  by  law  in  public 
officers. 

Where  an  imperative  duty  is  enjoined,  by  law,  upon  an  in- 
ferior tribunal,  mandamus  will  lie  to  compel  its  performance. 
The  pivotal  point  in  this  case  is  the  character  of  the  duty  de- 
volved upon  the  commissioners;  if  the  duty  is  an  imperative 
one,  the  case  is  against  them ;  if  they  are  invested  with  dis- 
cretionary powers,  the  case  is  with  them. 

The  statute  declares  that  "The  board  of  com  missioned  of 
such  county  shall  cause  all  bridges  therein  to  be  kept  in  ^ 
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pair/'  1  R.  S.  1876,  p.  240.  The  words  of  the  statute  are  not 
directory  merely,  they  are  mandatory.  If  we  annex  to  them 
their  ordinary  and  usual  signification,  we  must  treat  them  as 
imposing  upon  the  commissioners  an  imperative  duty.  The 
adjudged  cases  establish  the  doctrine  that,  under  statutes  such 
as  ours,  an  imperative  duty  is  imposed,  which  will  be  en- 
forced by  mandate.  In  The  Indianapolis,  etc.,  R,  R.  Go.  v.  The 
State,  ex  reL,  37  Ind.  489,  it  was  held  that  a  mandate  would  issue 
to  compel  a  railroad  company  to  obey  the  provisions  of  a  city 
ordinance,  requiring  it  to  keep  its  tracks,  at  the  crossing  of  a 
public  street,  in  repair.  Many  cases  are  there  cited,  holding 
that  where  corporations  are  required  to  repair  bridges  or 
highways,  the  performance  of  the  duty  will  be  compelled  by 
mandate.  There  is  no  reason  why  the  principle  established 
in  the  case  cited  should  not  apply  to  commissioners  of  a 
county  charged  with  the  duty  of  keeping  bridges  in  repair. 
In  the  leading  case  of  The  King  v.  Bristol  Dock  Co.,  6  B.  & 
C.  181,  the  question  before  us  was  carefully  considered,  and 
a  statute  not  in  terms  anything  like  so  positive  as  ours,  was 
held  to  create  an  imperative  duty,  and  the  writ  was  awarded. 
In  Howe  v.  Commissioners,  etc.,  47  Pa.  St.  361,  it  was  held  that 
the  duty  enjoined  upon  the  commissioners  to  repair  bridges 
would  be  enforced  by  mandamus.  The  case  of  The  Borough 
of  Uniontown  v.  Gommonwealth,  34  Pa.  St.  296,  decides  that  man- 
damus will  lie  to  compel  the  officers  of  a  municipal  corporation 
to  keep  its  streets  in  repair.  A  provision  in  the  charter  of 
the  city  of  Covington  imposed  upon  the  corporate  oflScers  the 
duty  of  repairing  streets,  and  it  was  held  that  the  court  could 
compel  the  performance  of  the  duty  by  mandamus.  Hammar 
V.  City  of  Covington,  3  Met.  (Ky.)  494.  Mandamus  was^held 
to  be  the  appropriate  remedy  to  compel  a  municipal  corpora- 
tion to  repair  its  streets  in  the  case  of  People,  ex  rel.,  v.  City 
of  Bloomington,  63  111.  207,  where  it  was  said :  "  The  charter 
gives  the  city  council  full  power  to  keep  in  repair  the  streets, 
and  to  provide  for  keeping  them  in  repair,  and  to  prohibit 
obstructions  therein.     This  power  is  granted  to  be  exercised 
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for  the  public  benefit^  and  its  execution  can  be  insisted  on  as  a 
duty.  City  of  Bloomingion  v.  Bay^  42  111.  503 ;  Chicago  CHy 
V.  liobbinsy  2  Blacky  418."  It  was  conceded  in  The  Peopk  v. 
Supervisors,  etc.,  1  Hill  (N.  Y.)  50,  that  the  duty  to  keep 
bridges  in  repair  was  an  imperative  one,  but  a  doubt  was  sug- 
gested as  to  whether  the  remedy  for  a  failure  to  perform  it 
would  be  by  an  indictment  or  by  mandamus.  The  Court  of 
Appeals  of  Virginia,  in  Brander  v.  The  Chesterfield  Justices, 
6  Call,  548,  held  that  county  officers  could  be  compelled,  by 
mandamus,  to  repair  a  public  bridge.  The  same  general  doe- 
trine  is  declared  in  Pumphrey  v.  Mayor,  etc.,  47  Md.  145;  S. 
C,  28  Am.  R.  446 ;  and  in  County  Commissioners,  etc.,  v.  Dud^ 
ett,  20  Md.  468.  In  passing  upon  the  duty  of  county  com- 
missioners in  relation  to  highways,  the  Supreme  Court  of 
Massachusetts  said :  ^'A  public  duty  is  thus  imposed  upon 
them  for  public  reasons,  in  the  exercise  of  which  there  is  no 
discretion  left  to  them,"  and  it  was  held  that  mandamus  was 
the  appropriate  remedy  to  compel  the  performance  of  that 
duty.  Richards  v.  County  Commissioners,  etc.,  120  AIass.401. 
The  common  law  imposed  upon  counties  the  duty  of  keep- 
ing public  bridges  in  repair.  In  Rex  v.  West  Riding,  5  Burr. 
2594,  Justice  Aston,  speaking  for  the  court,  said :  "  The  in- 
habitants of  the  county  are  of  common  right  bound  to  repair 
all  public  bridges ;  because  they  are  for  the  benefit  of  the 
county."  Lord  Coke,  in  his  comment  upon  the  statute  of  22 
Henry  VIII.,  says :  "  But  admit  none  at  all  were  bounden  to 
the  rejmration  of  the  bridge,  how  then,  and  by  whom  should 
it  be  repaired  by  the  common  law?  The  answer  is,  that  the 
whole  county,  that  is,  the  inhabitants  of  the  county  or  shire, 
wheiein  the  bridge  is,  shall  repaire  the  same ;  for  of  commoo 
right  the  whole  county  must  repaire  it,  because  it  is  for  the 
common  good  and  ease  of  the  whole  county."  2  Coke 
Inst.,  p.  700.  In  Rex  v.  Yorkshire  W,  K,  2  East,  342,  Lord 
Ellenborough  said :  "  This  is  a  case  of  great  consequence 
indeed  to  the  public,  but  after  the  decisions  which  have  taken 
place,  it  does  not  appear  to  be  of  much  difficulty.     By  the 
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common  law,  counties  are  chargeable  with  the  repair  of  pub- 
lic bridges;  unlesB  it  be  shewn,  as  the  stat.  22  H.  8  c.  5  says, 
*  what  persons,  lands,  tenements,  and  bodies  politic,  ought  to 
make  and  repair  such  bridges/'' 

The  conclusion  warranted  by  the  authorities,  and  supported 
by  sound  principle,  is  that  the  commissioners  are  charged,  as 
a  public  duty,  with  keeping  public  bridges  in  repair,  and  that 
performance  of  this  duty  may  be  compelled. 

It  was  long  since  held  by  this  court  tlkat  mandamus  was 
the  appropriate  remedy  to  enforce  the  performance  of  a  pub- 
lic duty  by  an  officer  or  tribunal.  Hamilton  v.  TheState^ex 
rel.,  3  Ind.  452.  This  doctrine  is  well  supported  by  the  ad- 
judged cases.  Union  Pdcifio  R,  R,  Co.  v.  Holly  91  U.  S. 
343;  Pumphrey  v.  Mayor ^  etc.,  supra,  authorities  cited  28 
Am.  R.  448,  n. 

The  commissioners  are  invested  with  a  discretionary  power 
to  decide  what  shall  be  the  character  of  the  repairs,  and  all 
like  matters,  and  with  the  exercise  of  that  power  courts  can 
not  interfere.  The  duty  to  repair  is  one  which  the  courts  will 
enforce,  but  the  manner  of  its  performance  they  can  neither 
direct  nor  prescribe. 

The  second  question  requiring  consideration  is :  Are  em- 
bankments directly  connected  with  and  leading  to  the  struc- 
ture constructed  across  the  stream,  to  be  deemed  a  part  of  a 
bridge  within  the  meaning  of  the  law  ?  The  case  of  The  Drifi- 
wood,  etc.,  f.  P.  Go.  v.  The  Board,  etc.,  72  Ind.  226,  supplies  a 
direct  answer  to  this  question.  Such  embankments  are  ap- 
proaches, and  approaches  are  a  part  of  the  bridge. 

The  third  question  may  be  thus  stated :  If  the  citizens  of 
a  particular  locality  construct  part  of  an  approach  to  a  public 
bridge  of  the  county,  is  the  county  bound  to  keep  it  in  re- 
pair? There  is  no  difficulty  in  solving  this  question.  Where 
citizens  construct  part  of  a  bridge  or  highway,  and  the  public 
authorities  accept  and  treat  it  as  a  part  of  the  public  highway, 
it  will  be  deemed  such,  and  the  rights  and  obligations  exist- 
ing with  reference  to  it  will  be  the  same  as  though  the  county 
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officers  had  themselves  built  it.  Shear.  &  Red.  Neg.,  section 
246 ;  Angell  Highways,  section  38 ;  State  v.  Toicn  of  Camp- 
ton,  2  N.  H.  513;   Watson  v.  Proprietors,  etc.,  14  Me.  201. 

The  answers  of  the  appellees  did  not  contain  any  defence 
to  the  cause  of  action  stated  in  the  complaint^  and  the  court 
erred  in  overruling  appellant's  demurrers. 

We  have  not  had  any  brief  from  the  appellee,  and  our  un* 
aided  search,  although  it  has  been  a  somewhat  careful  one, 
has  not  enabled  us  to  find  any  authority  or  principle  upon 
which  the  judgment  of  the  court  below  can  be  sustabecL 

Judgment  reversed. 

Woods,  J.,  dissents. 


No.  8560. 

Wood  v.  Deutchman. 

Account. — EvidcTiee, — Award. — Partnership. — A  complaint  before  a  justief 
on  account  for  a  "balance  on  Bcttlement  of  partnerehip  accounts,'' 
is  not  sustained  by  putting  in  evidence  an  award  made  by  arbitrator 
for  an  amount  due  on  adjustment  of  partnership  ttansactionit.  Tin 
plaintiff's  suit  should  be  on  the  award. 

From  the  Clark  Circuit  Court. 
M.  C  Hester,  for  appellant. 
D.  C.  Anthony,  for  appellee. 

NiBLACK,  J. — This  action  was  commenced  before  a  justic* 
of  the  peace  upon  a  complaint  as  follows : 

"  Charlestown,  Ind.,  March  17th,  1879. 
"  Frank  M.  Wood,  to  Martin  Deutchman,  Dr.,  seventy- 
eight  dollars  and  fifteen  cents,  balance  on  settlenaent  of  part- 
nership accounts,  which  is  now  due  and  unpaid. 

"  Martin  Deutchman.'' 
The  plaintiff  obtained  judgment  before  the  justice,  and  tk? 
defendant  appealed  to  the  circuit  court.     Trial  by  the  court: 
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finding  for  the  plaintiff  in  the  sum  of  $78.15;  new  trial  re- 
fused, and  judgment  for  the  plaintiff. 

It  is  contended  that  the  finding  of  the  court  was  not  sus- 
tained by  the  evidence. 

It  was  made  to  appear  by  the  evidence  that  the  plaintiff 
and  defendant  had  been  partners  in  a  flouring  mill ;  that  liti- 
gation had  ensued  concerning  their  partnership  business ;  that 
they  had  entered  into  a  written  agreement  adjusting  a  portion 
of  their  unsettled  business,  and  agreeing  to  refer  what  re- 
mained unadjusted  to  two  persons  as  arbitrators,  to  be  mutu- 
ally Dhosen ;  that  Christian  G.  Badger  and  Evan  Shelby  were 
afterwards  chosen  as  such  arbitrators ;  that  they  submitted  an 
award  containing  a  review  of  certain  business  transactions  of 
the  firm,  and  concluding  with  an  expression  of  the  opinion 
that  the  defendant  was  indebted  to  the  plaintiff  upon  a  final 
adjustment  of  those  transactions,  in  the  sum  of  $105.52. 

This  award,  on  being  produced  and  identified,  was  read  in 
evidence  by  the  plaintiff  over  the  objection  of  the  defendant. 
It  was  further  made  to  appear  that  certain  claims,  arising  out 
of  the  partnership  business,  had  been  placed  in  the  hands  of 
one  Abner  J.  Kiel,  a  justice  of  the  peace,  for  collection,  and 
that  he  had,  out  of  the  proceeds  of  those  claims,  paid  over  to 
the  plaintiff  sums  sufficient  to  reduce  the  amount  found  to  be 
due  by  the  award  to  the  sum  demanded  in  the  complaint. 

The  award  made  no  reference  to  any  claims  in  the  hands  of 
Kiel  for  collection,  or  for  any  other  purpose.  This  evidence 
did  not  establish  a  claim  for  an  amount  due  from  the  defendant 
upon  a  settlement  between  the  parties.  It  showed,  rather, 
that  the  mutual  accounts  between  the  parties  had  been  merged 
in  an  arbitration  proceeding,  and  that  the  plaintiff's  remedy, 
if  any,  was  on  the  award. 

The  finding  was  not,  therefore,  sustained  by  the  evidence. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Petition  for  a  rehearing  overniled. 
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i»  ^ 

,U  Jg  BoYCE  V.  Fitzpatrick. 

|I38_J»  Negligence. — Injury  to  Employee  by  Negligence  o/  Co-Employee, — LiahQUy  <f 

^^  ^^  Employer. — An  employer  is  not  liable  to  one  of  his  servants  for  the  n^* 

fQ  ^  ligence  of  a  fellow-servant  engaged  in  the  same  general  undertakingyon- 

140   687|  less  the  employer  has  been  guilty  of  negligence  in  the  selection  of  an  in- 

15?  ^  competent  servant,  by  reason  of  whose  unfitness  the  injury  has  occurred. 

Same. — Pleading. — General  Allegation. — In  general,  it  is  sufficient  toallef? 
in  a  complaint  that  the  injury  was  produced  by  the  negligence  of  the 
defendant  in  a  specified  act  or  omission,  without  stating  the  partieulais 
of  the  negligence.  • 

Same. — Employee's  Right  to  Assume  Ordinary  Oare  and  JVeeoiUum  of  His  &- 
ployer. — While  a  servant  assumes  the  risk,  more  or  less  hazardous,  of  the 
service  in  which  he  engages,  he  has  a  right  to  assume  that  all  reasonable 
attention  will  be  given  by  his  employer  to  his  safety,  so  that  he  will 
not  be  carelessly  and  needlessly  exposed. to  risks  which  might  be 
avoided  by  ordinary  care  and  precaution  on  the  part  of  his  employer, 
and  where,  in  the  absence  of  such  care  and  precaution,  an  employee  is 
injured,  the  employer  is  liable,  although  the  negligence  of  a  feUow- 
servant  contributed  to  the  injury  complained  of. 
Pbagtice. — Motion  to  Make  Specific. — When  the  allegation  of  a  pleading  is 
deemed  indefinite  and  uncertain,  the  remedy  is  by  motion  to  make  moit 
specific,  and  uot  by  demurrer. 

From  the  Delaware  Circuit  Court. 

J.  N.  Temple  r,  R.  S,  Gregory  and  J".  R.  McMahan,  for  a^ 
pellant. 

/.  8.  Buckles  and  J.  W.  Ryan,  for  appellee. 

BicKNELi.,  C.  C. — This  was  a  suit  by  Fitzpatrick  against 
Boyce,  for  an  injury  sustained  by  Fitzpatrick,  while  working 
at  a  flax-brake  in  Boyce's  factory. 

The  suit  was  commenced  against  Boyce  and  his  ibreman, 
Dunlap,  but  was  dismissed  as  to  Dunlap;  it  went  to  trial 
by  a  jury,  upon  a  third  paragraph  of  complaint,  a  general 
denial  thereof,  and  a  special  defence  denied  by  the  plaintiff; 
the  jury  found  a  verdict  for  the  plaintiff,  with  $500  damages; 
the  defendant's  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, were  overruled  ;  judgment  was  rendered  upon  the  ver- 
dict and  the  defendant  appealed. 
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The  following  errors  are  assigned : 

1st.  The  court  erred  in  overruling  appellant's  demurrer  to 
the  third  paragraph  of  the  complaint. 

2d.  The  court  erred  in  striking  out  the  3d,  4th,  5th,  6tb, 
7th  and  8th  paragraphs  of  defendant's  answer. 

3d.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

4th.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

6th.  The  third  paragraph  of  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  appellant. 

As  to  the  second  of  these  alleged  errors,  the  appellant,  in  his 
brief,  says : "  The  second  assignment  raises  no  question  of  impor- 
tance, since  every  fact  the  appellant  sought  to  prove  in  his  de- 
fence, was  admitted  under  the  remaining  paragraphs  of  answer.'' 

The  first,  fourth  and  fifth  alleged  errors  present  substan- 
tially the  same  question;  they  will  be  considered  together. 
The  third  paragraph  of  complaint  avers  that  the  appellant's 
superintendent  and  manager,  in  charge  of  the  machinery  of 
the  factory,  was  William  Dunlap,  and  that  the  appellee  was 
engaged,  under  his  direction,  in  feeding  one  of  the  flax-brakes, 
which,  by  the  carelessness  and  negligence  of  the  appellant,  in 
arranging  and  placing  the  same,  was  very  dangerous  and  haz- 
ardous to  work  at,  which  appellant  well  knew,  and  also  knew 
that,  to  operate  it  without  danger,  required  great  care  in  its 
arrangement  and  such  safeguards  and  protections  as  could 
have  been  made,*  to  prevent  injury;  that  the  appellee  was  a 
common  laborer,  ignorant  of  such  machinery,  and  unable  to 
discover  any  defects  in  the  machinery,  or  in  its  arrangement, 
and  supposed  the  proper  safeguards  had  been  provided,  and 
while  working  at  said  flax-brake,  without  any  fault  or  negli- 
gence of  his,  was,  by  the  carelessness  and  negligence  of  the 
appellant,  in  the  arrangement  of  said  flax-brake  and  ma- 
chinery, and  the  recklessness  of  said  Dunlap  in  passing  straw 
to  said  flax-brake,  thrown  violently  and  helplessly  upon  said 
brake,  whereby  his  arm  was  caught  in  the  machinery  and 
broken,  so  that  it  had  to  be  amputated,  to  his  damage  $10,000. 
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The  complaint  does  not  charge  any  defect  in  the  machinery 
itself^  nor  any  incompetency  or  unfitness  in  Duulap,  nor  any 
negligence  in  appellant  in  employing  Dunlap;  it  alleges  two 
caases  as  producing  the  injury :  First.  Carelessness  and  neg- 
ligence of  the  appellant  in  the  arrangement  of  the  flax-brake 
and  machinery,  without  proper  safeguards.  Second.  The 
recklessness  of  Dunlap  in  passing  straw  to  the  fiax-brake. 

So  &r  as  the  complaint  charges  the  recklessness  of  Dunlap  as 
causing  the  injury,  it  states  no  cause  of  action.  The  plaintiff 
and  Dunlap  were  fellow-servants,  employed  by  the  appellant, 
and  engaged  in  different  branches  of  the  same  general  under- 
taking ;  and  it  is  well  settled  that  an  employer  is  not  liable 
to  one  of  his  servants  for  the  negligence  of  a  fellow-servant 
engaged  in  the  same  general  undertaking,  unless  the  employer 
has  been  guilty  of  negligence  in  the  selection  of  an  incompe- 
tent servant,  by  reason  of  whose  unfitness  the  injury  has  oc- 
curred.    Ohio,  etc.,  R.  W,  Co.v.CoIlarn,  73  Ind.  261. 

So  far  as  the  complaint  charges  that  the  injury  was  caused 
by  the  carelessness  and  negligence  of  the  appellant  in  the  a^ 
rangement  of  the  flax-brake  and  machinery,  without  proper 
safeguards,  the  appellant  claims,  in  his  brief,  that  the  "state- 
ments are  too  vague  and  indefinite,  and  uncertain,  in  failing 
to  state  wherein  the  arrangement  of  the  machinery  was  d^ 
fective,  and  what  the  safeguards  and  protections  were  which 
ought  to  have  been  provided;"  but  the  averment  is,  that  the 
machinery  was  carelessly  and  negligently  arranged  by  the  ap- 
pellant, without  proper  safeguards  and  precautions.  If  this 
statement  was  too  general,  the  proper  remedy  was  a  motion  to 
make  the  complaint  more  specific  and  certain ;  such  a  defect 
is  not  reached  by  a  demurrer.  Fuliz  v.  Wycoffj  25  Ind.  321; 
Ohio,  etc..  It.  W.  Go.  v.  Collam,  supra.  And  it  is,  in  general, 
sufficient  to  allege  that  the  injury  was  produced  by  the  n^- 
ligence  of  the  defendant,  in  a  specified  act  or  omission,  with- 
out stating  the  particulars  of  the  negligence.  iTidianapolif^ 
etc.,  JR.  iJ.  Cb.  v.  Taffe,  11  Ind.  458;  IndiartapolU^dc.,  H  R 
Go.  v.  Keeley's  AdmW,  23  Ind.  133. 
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The  demurrer  being  to  the  entire  complaint,  and  the  com- 
plaint being  good  as  to  the  matter  now  under  consideration, 
the  demurrer  was  properly  overruled,  the  motion  in  arrest  of 
judgment  was  properly  overruled,  and  the  assignment,  that 
the  complaint  did  not  state  a  sufficient  cause  of  action,  can  not 
be  sustained. 

The  next  question  is,  was  the  motion  for  a  new  trial  prop- 
erly overruled  ? 

In  support  of  the  motion  for  a  new  trial,  seven  reasons  were 
filed.  The  sixth  and  seventh  are  not  alluded  to  in  the  appel- 
lant's brief,  and  are,  therefore,  regarded  as  waived.  The  first 
five  reasons  amount  substantially  to  this,  that  the  verdict  is 
contrary  to  the  law  and  to  the  evidence.  The  appellant,  in 
his  brief,  claims  that  the  evidence  shows  that  the  proximate 
cause  of  the  injury  was  not  any  act  or  omission  of  the  appel- 
lant, but  was  the  act  of  Dunlap,  in  recklessly  passing  the 
straw  to  the  flax-brake,  and  that  without  that  act  of  Dunlap, 
the  injury  could  not  have  occurred;  the  appellant  also  claims 
the  law  to  be  that,  where  a  servant  enters  upon  an  employ- 
ment, where  machinery  is  used,  necessarily  more  or  less  dan- 
gerous, and  fails  to  protect  himself  by  any  stipulation  in  his 
contract,  he  is  presumed  to  assume  the  risk,  and  is  supposed 
to  be  compensated  therefor  by  the  price  of  his  labor.  There 
are,  undoubtedly,  cases  in  which  the  positions  thus  assumed 
by  the  appellant  would  be  well  taken ;  but  there  is  an  obli- 
gation upon  the  employer;  the  legal  implication  is  that  he 
will  adopt  suitable  instruments  and  means  with  which  to  carry 
on  his  business;  these  he  can  provide  and  maintain,  by  the 
use  of  suitable  care  and  foresight;  if  he  fails  to  do  so,  he  is 
guilty  of  a  breach  of  duty  under  the  contract,  for  the  conse- 
quences of  which  he  will  be  held  responsible.  Oibsony.  Pa-- 
cific  R.  R,  Co.,  46  Mo.  163;.  see  also,  Ryan  v.  Fowler,  24  N. 
Y.  410;  Cayzer  v.  Taylor,  10  Gray,  274;  Goomb8  v.  The 
New  Bedford  Cordage  Co,,  102  Mass.  572;  Ilayden  v.  Smith- 
ville  Manfg.  Go,,  29  Conn.  548.  These  cases  show  that,  while 
Vol.  80.-34 
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a  servant  assumes  the  risk,  more  or  less  hazardous,  of  the  ser- 
vice in  which  he  engages,  he  has  a  right  to  assume  that  all 
reasonable  attention  will   be  given  by  his  employer  to  his 
safety,  and  that  he  shall  not  be  carelessly  and  needlessly  ex- 
posed to  risks,  which  might  be  avoided  by  ordinary  care  and 
precaution  on  the  part  of  his  employer.     The  evidence  in  this 
case  was  conflicting;  there  was  testimony  from  which  the  jury 
might  fairly  infer  that  there  was  no  negligence  or  carelessness 
in  the  act  of  Dunlap,  in  passing  the  straw  towards  the  flax- 
brake,  but  that  there  was  culpable  negligence  and  want  of  or- 
dinary care  in  the  appellant,  in  placing  and  arranging  the  flax- 
brake  and  the  other  machinery  in  dangerous  proximity  to  each 
other  without  proper  safeguards  and  precautions,  thereby  ex- 
posing the  plaintiflF  to  unnecessary  risk  and  danger,  which  might 
have  been  prevented  by  ordinary  care  on  the  part  of  the  ap- 
pellant.  But  even  if  there  were  some  negligence  on  the  part  of 
Dunlap,  it  was  held  in  Cayzer  v.  Taylor ,  supra,  that  a  master  is 
liable  to  his  servant  for  injuries  resulting  from  his  defective 
machinery,  although  the  negligence  of  a  fellow-servant  con- 
tributed to  the  accident.     And,  see  MitcheU  v.  Robinson,  anlt 
p.  281.     Where  there  is  testimony  fairly  tending  to  sopport 
the  verdict,  this  court  will  not  disturb  it.     Oily  of  Lajaydk 
V.  Larson,  73  Ind.  367.     This  court  can  not  judge  of  the  cred- 
ibility of  the  witnesses.    "There  may  be,  and  doubtless  are, 
cases  wherein  the  trial  court  ought  unhesitatingly  to  set  aside 
the  verdicts  of  juries;  but,  if  they  do  not  take  and  discha^ 
the  responsibility,  this  court  can  not  undertake  to  review  their 
action."     Per  Woods,  J.,  in  Toney  v.  Toney,  73  Ind.  34. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial, 
and  there  is  no  available  error  in  the  record.  The  judgment 
of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  i>^ 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant 
Petition  for  a  rehearing  overruled. 
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Decedents'  Estates.  —  Qaima.  —  Pleading. —  Practice. —  Evidence, —  Under 
the  provisions  of  the  act  of  February  14th,  1881,  concerning  the  allow- 
ance of  claims  against  decedents'  estates,  Acts  1881,  p.  20,  where  a 
claim  was  filed  against  a  decedent's  estate,  founded  upon  the  decedent's 
promissory  note,  payable  to  a  third  person,  and  by  him  assigned,  by  en- 
dorsement, to  the  claimant,  and  the  execution  of  the  assignment  of  the 
note  was  not  put  in  issue  by  a  pleading  under  oath,  the  assignment  was 
admissible  in  evidence  without  proof  first  made  of  its  execution.  It  is 
now  different,  under  sections  364  and  2324,  R.  S.  1881. 

,  From  the  Scott  Circuit  Court. 

(7.  L.  Jeweit  and  H.  E.  Jeicetty  for  appellant. 
W,  K,  Marshall  and  J,  B,  Browne  for  appellee* 

HowK  J. — ^The  appellant  filed  a  verified  claim  or  complaint 
against  the  estate  of  John  H.  McFadden,  deceased,  of  whose 
last  will  the  appellee  was  the  executor.  This  claim  or  com- 
plaint counted  upon  two  promissory  notes,  each  of  which,  the 
appellant  alleged,  was  executed  by  said  John  H.  McFadden; 
was  payable  to  the  order  of  one  Sarah  D.  Jennings,  and,  by 
her,  assigned  by  endorsement  to  the  appellant,  and  was  due 
and  unpaid.  Afterwards  the  appellee  answered  the  claim  or 
complaint  by  a  general  denial  ]  and  to  the  second  paragraph 
of  the  complaint  he  further  answered  that  his  decedent,  in  his 
lifetime,  had  fully  paid  the  note  therein  described  to  the 
payee  thereof,  Sarah  D.  Jennings,  before  she  assigned  the 
same,  and  while  it  was  in  her  possession.  The  appellant  re- 
plied to  this  plea  of  payment  by  a  general  denial.  The  is- 
sues joined  were  tried  by  the  court,  and  a  finding  was  made 
for  the  appellee ;  and  over  appellant's  motion  for  a  new  trial, 
and  her  exception  saved,  judgment  was  rendered  against  her 
for  the  appellee's  costs. 

The  only  error  assigned  by  the  appellant  is  the  overruling 
of  her  motion  for  a  new  trial.  It  appears  from  the  bill  of 
exceptions,  that,   on   the  trial   of  the   cause,  the  appellant 
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proved  that  the  signatures  to  the  notes  in  suit  were  the  signa- 
tures of  said  John  H.  McFadden ;  and  then,  without  objec- 
tion, she  read  said  notes  in  evidence.     The  bill  of  exceptioBS 
further  shows  that  the  appellant  then  offered  to  read  in  evidence 
the  written  assignments  of  said  notes  to  her  by  said  Sarab  L- 
Jennings,  endorsed  on  the  notes,  and  also  the  appellant's  en- 
dorsement of  one  of  the  notes  to  one  Isaac  Miller,  and  said 
Miller's  re-endorsement  of  the  note  back  to  the  appellant, 
setting  out  copies  of  these  several  endorsements.    The  bill  of 
exceptions  then  proceeds  as  follows :     "  To  the  introduction 
of  Avhich  evidence,  and  the  reading  of  the  said  assignments 
and  endorsements,  the  defendant  objected,  for  the  reason  that 
the  execution  of  said  assignments  and  endorsements  had  not 
first  been  proved.     This  objection  of  defendant  the  court  sus- 
tained, and  refused  to  allow  the  plaintiff  to  read  or  introduce 
said  endorsements  in  evidence ;  to  which  ruling  of  the  court 
the  plaintiff  at  the  time  excepted." 

This  ruling  of  the  court  was  assigned  as  cause  for  a  new 
trial,  in  the  appellant's  motion  therefor,  and  it  presents  the 
only  question  for  decision  in  this  case.  Did  the  trial  court 
err,  in  refusing  to  admit  in  evidence,  without  proof  first  made 
of  their  execution,  the  endorsements  of  the  notes  in  suit? 

The  case  at  bar  is  a  claim  against  a  decedent's  estate;  and 
it  was  put  at  issue,  and  tried  and  determined  by  the  court  at 
its  June  term,  1881.  At  that  time,  the  law  governing  the 
case  was  an  net  approved  February  4th,  1881,  entitled  "An 
^t  concerning  the  allowance  of  claims  against  decedents'  es- 
tates." An  emergency  existing,  it  was  declared  that  tliis  act 
should  be  in  force  from  and  after  its  passage.  If  this  cause 
had  been  tried  and  determined  before  the  taking  effect  of 
said  act,  it  would  seem  to  us  that  the  ruling  complained  of 
was  clearly  right.  For,  before  the  passage  of  this  act,  the 
law  regulating  the  allowance  of  claims  against  decedents*  es- 
tates, as  this  court  decided  in  Niblacky  AdvrCry  v.  Goodman,  61 
Ind.  174, 195,  was  the  original  sections  65  and  66,  of  the  act  of 
June  7th,  1852,  providing  for  the  settlement  of  decedents* 
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estates.  2  R.  S.  1852,  p.  261.  Under  said  section  66,  the 
claim  was  required  to  be  proven,  "  by  other  testimony  than 
that  of  the  claimant ; "  and  no  special  pleas  were  necessary^ 
"  except  a  set-off." 

But  section  2  of  the  above  entitled  act  of  February  4th,  1881^ 
in  force  at  the  time  of  the  trial  of  this  cause,  was  a  substantial 
re-enactment  of  the  provisions  of  the  invalid  and  void  act  of 
February  20th,  1855,  which  was  an  abortive  attempt  to  amend 
said  section  65  and  66  of  the  act  of  June  17th,  1852,  provid- 
ing for  the  settlement  of  decedents'  estates.    The  act  of  Feb- 
ruary  4th,  1881,  was  an  original  act,  and  did  not  purport 
either  to  amend  or  to  repeal  said  original  sections  65  and  66  ; 
but,  of  course,  it  operated  as  a  repeal  by  implication  of  all 
prior  legislation  in  conflict  therewith.     Section  2  of  said  act 
provided,  in  substance,  that  if  the  claim  against  the  decedent's 
estate  was  not  admitted,  as  therein  provided  for,  "  the  same 
shall  be  transferred  to  the  issue  docket  of  such  court,  and  shall 
stand  for  trial  at  the  next  term  thereof,  as  other  civil  actions 
pending  therein."    Acts  of  1881,  p.  20.    The  language  quoted 
from  said  section  2  is  precisely  the  same  language  which  was 
used  in  the  attempted  amendment  of  said  section  66,  by  the 
aforesaid  act  of  February  20th,  1855.     2  R.  S.  1876,  p.  515. 
This  language  was  carefully  considered  and  construed  by  this 
court  in  the  case  of  Alexandery  AdrnW,  v.  Alexander,  48  Ind. 
559.     It  was  there  said :  "  We  must,  therefore,  suppose  that 
the  Legislature,  by  the  words  *  shall  stand  for  trial  at  the  next 
term  thereof,  as  other  civil  actions  pending  therein,'  meant 
to  adopt  the  mode  of  trial  and  method  of  defence  as  to  claims 
filed  against  decedents' estates  which  prevailed  at  the  time 
in  ^  other  civil  actions,'  in  that  court.     Besides  claims  against 
decedents'  estates,  there  were  no  '  other  civil  actions  pending 
therein,'  except  such  as  were  governed,  in  the  mode  of  pro- 
cedure, by  the  general  practice  act.     The  practice  of  filing 
special  answers  to  claims  against  decedents'  estates  was  adopted 
at  once  under  the  amended  section  66  {Morgan  v.  Squier,  8 
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Ind.  511),  and  has  continued  the  same  to  the  present  time." 
And  see  the  cases  there  cited. 

In  section  80  of  the  code  of  1852,  it  was  provided  as  fol- 
lows :  "  Where  a  writing,  purporting  to  have  been  executed  by 
one  of  the  parties,  is  the  foundation  of,  or  referred  to,  in  any 
pleading,  it  may  be  read  in  evidence  on  the  trial  of  the  cause 
against  such  party,  without  proving  its  execution,  unless  th<r 
execution  be  denied  by  affidavit  before  the  commencement  of 
the  trial,  or  unless  denied  by  a  pleading  under  oath."  Infec- 
tion 115  of  the  civil  code  of  1881,  section  80  of  the  codeof 
1852  is  revised  to  read  as  follows:    "Where  a  pleading  b 
founded  on  a  written  instrument,  or  such  instrument  is  therein 
referred  to,  or  when  an  assignment  in  writing  of  such  instru- 
ment is  specially  alleged  in  a  pleading,  such  instrument  or  as- 
signment may  be  read  in  evidence  on  the  trial  of  the  cause 
without  proving  its  execution,  unless  its  execution  be  denied 
by  pleading  under  oath,  or  by  an  affidavit  filed  with  the  plea(i- 
ing  denying  the  execution."     Section  364,  R.  S.  1881.   Tbi 
language  quoted  of  this  section  115,  in  so  far  at  least  as  it  re 
lates  to  the  written  assignment  of  a  written  instrument,  which 
is  the  foundation  of  or  referred  to,  in  a  pleading,  is  simply  i 
statement  of  the  law  previously  existing,  as  declared  by  thk 
court  in  a  number  of  cases,  by  invoking  section  216,  of  chap- 
ter 40,  of  the  Rev.  Stat,  of  1843,  on  page  711,  to  supply  an 
omission  in  the  code  of  1852,  as  continued  in  force  undersea 
tion  802  of  said  code.     And  so,  it  has  been  uniformly  heli 
in  such  cases  as  the  one  now  before  us,  that  no  proof  of  the 
execution  of  the  assignment  or  endorsement  is  necessary,  un- 
less the  same  has  been  put  in  issue  by  a  pleading  under  oath. 
Patterson  v.  Crawford,  12  Ind.  241 ;  Belton  v.  Smithy  Ah  Ind. 
291 ;  and  Vannoy  v.  Duprez,  72  Ind.  26. 

We  are  of  the  opinion,  therefore,  that  the  court  erred  in  re- 
fusing to  admit  in  evidence,  without  proof  first  made  of  their 
execution,the  written  assignments  or  endorsements  of  the  notes 
in  suit. 

The  appellee's  counsel  say,  in  argument,  that  the  exeeutioB 
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of  the  notes  was  not  so  proven  as  to  entitle  them  to  admission 
in  evidence ;  that  proof  of  the  decedent's  signature  to  the  notes 
was  not  sufficient,  because,  they  say,  that  the  delivery  of  the 
notes  by  the  decedent  was  an  essential  part  of  their  execu- 
tion to  the  payee  thereof.  It  will  suffice  to  say,  that  this 
point  is  made  for  the  first  time  in  this  court.  The  bill  of  ex- 
ceptions shows,  that  upon  proof  made  of  the  decedent's  sig- 
nature to  the  notes  in  suit,  they  were  admitted  in  evidence, 
without  any  objection. 

For  the  reasons  given,  we  are  of  the  opinion,  that,  under 
the  law  in  force  at  the  time  of  the  trial  of  this  cause,  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

We  ought  to  add,  however,  that  since  the  trial  of  this  case, 
the  acts  of  1881,  which  did  not  contain  an  emergency  clause, 
took  effect  on  the  19th  day  of  September,  1881,  by  the  pub- 
lication and  circulation  thereof,  by  authority,  in  the  several 
counties  of  this  State.  If  these  latter  acts  had  been  in  force 
when  this  cause  was  tried,  we  should  be  of  the  opinion  that 
the  court  did  not  err  in  excluding,  as  evidence,  the  endorse- 
ments of  the  notes  in  suit.  For  in  section  100  of  the  act  of 
April  14th,  1881,  providing  for  the  settlement  of  decedents' 
estates,  it  was  provided  that,  in  claims  against  decedents'  es- 
tates, it  should  not  be  necessary  for  the  executor  or  adminis- 
trator to  plead  any  matter  by  way  of  answer,  except  a  set-off 
or  counter-claim;  and  in  section  115  of  the  code  of  1881, 
part  of  which  we  have  already  quoted,  it  is  expressly  provided 
that  "  executors,  administrators,  or  guardians,  need  not  deny 
the  execution  of  an  instrument  or  the  assignment  thereof, 
under  oath,  but  the  same  must  be  proved  as  if  it  were  so 
denied." 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  motion  for 
a  new  trial,  and  for  further  proceedings. 
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ExEMFnOK. — Hottaeholder. — Execution. — One,  without  a  wife,  child,  or  oth«r 
dependent,  who,  with  a  hired  servant,  occupies  a  house  and  maintaiisi 
household,  is  a  householder  within  the  meaning  of  the  law,  which  ex- 
empts a  debtor's  property,  to  a  certain  amount,  from  sale  on  executioo. 

Same. — Applicalion/or, — The  application  for  exemption  need  not  designate 
the  particular  articles  which  the  debtor  wishes  to  have  exempted. 

Same. — Seieetion  and  Qualifieation  of  Appnivsen, — Presumption. — The  failare 
of  the  debtor  to  designate  an  appraiser  does  not  defeat  his  right  of  ex- 
emption ;  and  it  not  appearing  that  an  objection  was  made  to  an  ap- 
praiser designated,  it  will  be  presumed,  on  appeal,  that  he  was  competeot 
to  act  as  an  appraiser. 

From  the  DeKalb  Circuit  Court. 

a  M.  PhiUips,  W.  L.  Penfield  and  E.  E.  Emanud,  for  ap- 
pellant. 

J.  L  Best  and  G,  A.  0.  McClellariy  for  appellee. 

Woods,  J. — The  property  of  the  appellee  vras  seized  by 
virtue  of  an  execution  issued  against  him.  He  filed  a  schedule 
claiming  the  benefit  of  the  coemption  allowed  to  a  resident 
householder.  His  claim  was  disregarded,  and  the  property 
sold  on  the  execution  to  the  appellant.  The  action  was,  by 
the  appellant,  to  obtain  possession,  and  he  was  entitled  to  re- 
cover unless  the  appellee  was  entitled  to  the  exemption  which 
he  claimed.  Some  minor  points  are  discussed  by  counsel, 
but  the  important  and  controlling  question  in  the  case  is, 
whether  the  appellee,  in  the  sense  of  the  law  exempting  the 
resident  householder's  property  to  a  certain  amount  firom  sale 
on  execution,  was  a  householder  when  he  claimed  the  benefit 
of  the  exemption. 

The  appellant  asked  the  following  instruction : 

"  5.  A  bachelor  who  has  no  one  dependent  on  him  for  sap- 
port,  and  with  no  family  except  hired  servants,  is  not  the 
head  of  a  family,  and  is,  therefore,  not  a  householder,  nor  en- 
titled to  the  benefit  of  the  statute." 

Refusing  this,  the  court  gave  the  following : 
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"  If  McFadden,  at  the  time  of  the  levying  of  the  execu- 
tion on  his  property  by  the  constable,  was,  and  for  several 
years  had  been,  a  resident  of  this  State  and  county,  and  the  head 
of  a  family  or  household,  occupying  a  house,  he  keeping  up 
the  household  expenses,  and  in  the  direction  and  control  of 
household  affairs,  although  at  the  time  unmarried  and  in  no 
way  responsible  to  any  one  for  support,  but  had  a  woman  ser- 
vant who  kept  house  for  him  for  wages,  he  would  be  a  house- 
holder, and,  as  such,  upon  the  proper  claim  being  made  by 
him  in  the  manner  heretofore  stated,  entitled  to  the  benefit  of 
the  statute  of  exemption." 

The  constitution  of  the  State,  article  1,  section  22,  provides 
that  "  The  privilege  of  the  debtor  to  enjoy  the  necessary  com- 
forts of  life  shall  be  recognized  by  wholesome  laws,  exempting 
a  reasonable  amount  of  property  from  seizure  or  sale  for  the 
payment  of  any  debt  or  liability  hereafter  contracted." 

Notwithstanding  the  comprehensive  and  mandatory  charac- 
ter of  this  provision,  no  law  has  yet  been  enacted  for  its  enforce- 
ment in  fisivor  of  any  debtor  who  is  not  a  resident  householder ; 
and  the  question,  who  is  a  householder,  in  the  sense  of  the  en- 
actments on  this  subject,  has  been,  as  yet,  but  seldom  considered* 

In  Carpenter  v.  Dame,  10  Ind.  125,  where  the  enquiry  was 
in  reference  to  the  qualification  of  a  juror,  it  was  said : 

"The  next  enquiry  is,  in  what  sense,  as  to  qualifications, 
is  the  word  hmiseholder  used  in  the  statute?  Does  it  mean 
simply  that  he  must  be  a  holder  in  fee,  or  a  leaseholder  of 
a  house,  or  does  it  mean  that  he  must  be  a  housekeeper — 
the  head  of  a  family  occupying  a  house?  The  word,  in  stat- 
utes, seems  generally  to  be  used  in  this  latter  sense.  *  *  It  is 
so  used  in  our  statutes  exempting  property  from  execution. 
Wharton,  in  his  Law  Dictionary,  defines  a  householder  to  be 
the  master  of  a  family.  It  would  seem  that  the  legislature 
held  that  a  man  was  not  qualified  to  discharge  the  duties  of  a 
juror  till  he  had  had  the  experiences,  and  felt  the  sympathies 
and  responsibilities  of  the  head  of  a  fiimily ;  nor  unless  he  con- 
tinued to  live  with  his  family." 
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This  would  seem  to  be  more  sentimental  than  sound,  and, 
carried  to  its  logical  sequence,  would  exclude  from  the  box 
all  who  "  had  had  the  experiences,  and  felt  the  sympathies  and 
responsibilities  of  the  head  of  a  family,"  and  yet  had  chanced 
to  survive  wife  and  children  and  dependent  kindred.  It  would 
seem  to  be  more  rational  and  probable  to  say  that,  in  pro- 
viding that  the  juror  must  be  a  householder,  the  purpose  was 
to  secure  for  that  service  men  of  such  personal  independence 
as  would  afford  reasonable  assurance  of  integrity  as  well  as 
of  mental  capacity. 

In  Graham  v.  Crocketty  18  Ind.  119,  the  right  of  exemp- 
tion was  involved,  and  it  was  held  that  an  unmarried  man, 
over  twenty-one  years  old,  who  had  been  living  for  several 
years  with  a  sister,  each  owning  some  personal  property,  and 
both  contributing  by  their  labor,  toward  their  household  ex- 
penses, he  appearing  to  direct  and  control  afiairs,  and  being 
^'  a  white  man,''  was  a  householder. 

In  Crane  v.  Waggoner,  33  Ind.  83,  it  was  said:  "It will 
be  observed  that  the  clause  of  the  bill  of  rights  cited  extends 
this  protection  to  tho '  debtor,'  and  that  the  act  itself  is  intended 
to  be  a  fulfillment  of  the  duty  therein  imposed  upon  the  legis- 
lature. The  language  of  the  law  must  therefore  beeonstrned 
with  regard  to  the  declared  object  and  purpose  to  be  accom- 
plished, and  effect  given,  so  far  as  reasonably  can  be,  to  the 
constitutional  declaration." 

In  Bunnell  v.  Hay^  73  Ind.  452,  a  number  of  cases  are  cited 
to  the  proposition  tliat  a  widower  is  to  be  regarded  as  a  house- 
holder, although  all  of  his  children  may  have  arrived  at  fiJl 
age,  and  have  left  his  domicile,  leaving  him,  so  fiir  as  wife, 
children,  or  kinsmen  are  concerned,  living  alone.  See  also, 
Abell  V.  Riddle,  75  Ind.  345. 

It  is  uniformly  held  that  statutes  of  exemption  are  to  be 
liberally  construed.  Good  v.  Fogg,  61  111.  449 ;  Kurdz  v. 
Kinney,  33  Wis.  503 ;  Cariy  v.  Dreio,  46  Vt.  346 ;  AUimi  v. 
Brookshire,  38  Tex.  199;  Seeley  v.  Gwillim,  40  Conn.  106. 

These  statutes  are  not  in  contravention  of  the  common  law. 
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While  the  Legislature  of  this  State  has  not  provided  for 
the  entire  fulfillment  of  the  declaration  of  the  constitution  in 
fiivor  of  every  debtor,  and  has  limited  its  beneficence  to  the 
resident  householder,  we  are  not  disposed,  by  adopting  the 
secondary  and  restricted  definition  contended  for,  to  confine 
the  benefits  of  the  law  within  narrower  bounds  than  are  re- 
quired by  the  primary  and  literal  meaning  of  the  word. 

A  householder  is  "  the  occupier  of  a  house."  Worcester's 
Dictionary.  And,  in  the  light  of  the  constitutional  provis- 
ion, we  are  not  called  upon  to  say  that  one  who  occupies 
a  house,  and  maintains  his  household  of  hired  servants,  is 
not,  in  the  sense  of  the  law,  entitled  *^  to  enjoy  the  neces- 
sary comforts  of  life,"  as  well  as  if  he  were  the  head  of  a 
family,  or  as  though  his  servants,  instead  of  receiving  wages, 
were  personal  dependents. 

The  further  claim  is  advanced  that  besides  presenting  the 
proper  schedule,  the  appellee,  in  order  to  be  entitled  to  the 
exemption,  was  bound  to  designate  the  particular  articles 
which  he  desired  set  off  to  him.  He  had  the  right  to  wait 
until  the  appraisement  had  been  made.  Until  that  had  been 
done,  it  could  not  be  known  but  that  his  entire  property 
would  be  exempt,  and  if  that  was  not  so,  he  had  a  right  to 
make  his  selection  with  reference  to  the  valuation  of  the  re- 
spective items  or  articles  of  property. 

The  further  point  is  made  that  the  evidence  does  not  show 
that  the  appraiser,  chosen  by  the  appellee,  was  competent.  But 
it  does  not  appear  that  any  objection  was  made  on  account  of 
his  incompetency ;  and  no  presumption  of  incompetency  will 
be  indulged  on  the  appeal.  The  law  provides  that  "  in  case 
either  party  fails  to  select  an  appraiser,  the  same  shall  be  se- 
k*cted  by  the  officer  holding  the  execution."  The  failure  of 
a  party  to  select  an  appraiser,  competent  to  act,  does  not, 
therefore,  deprive  him  of  the  benefit  of  the  statute. 

The  death  of  the  appellant  having  been  suggested,  the  judg- 
ment on  the  appeal  is  entered  as  of  the  date  of  the  submission* 

Judgment  affirmed,  with  costs. 


inii 


640  SUPREME  COURT  OF  INDIANA, 

Knippenberg,  Executor,  v.  Morris. 
No.  9195. 

Knippenbero,  Executor,  v.  Morris. 

Statute  op  Limitations. — CoupHng  Disabilities, — One  disability  can  not  be 
coupled  with  another  so  as  to  prevent  the  statute  of  iimitationB  from 
barring  the  action. 

Same. — Decedenls^  Estcdes. — Every  claim  against  an  estate  must  be  broaght 
within  seven  and  a  half  years  after  it  accrues,  unless  the  claimant  is  un- 
der some  disability. 

Same. — Account. — Pleading, — In  an  action  upon  an  account  against  a  de- 
cedent's estate,  an  answer  that  the  cause  of  action  did  not  accrue  withio 
six  years,  is  bad,  as  such  action  may  be  brought  at  any  time  withia 
eighteen  months  after  the  decedent's  death,  if  not  barred  at  that  time. 

Pleading.  —  Decedents*  Estate.  —  Defences.  —  Harmless  Error.  —  In  actions 
against  an  estate,  all  defences  except  set-ofT,  may  be  proved  withottt 
plea,  and  the  defendant  has  the  benefit  of  them,  though  he  attempts  to 
plead  them  specially ;  and  where  such  a  defence  is  specially  plead,  the 
defendant  is  not  injured  by  overruling  a  demurrer  to  an  insufficient  ze- 
ply  to  such  plea. 

Same. — Reply. — A  bad  reply  is  sufficient  for  a  bad  answer. 

Husband  and  Wife. —  Wife^s  Earnings. — The  right  to  services  rendered  bj 
the  wife  during  marriage,  prior  to  the  act  of  March  25th,  1879,  belongi 
to  the  husband,  and  her  earnings  can  not  be  recovered  by  the  wife. 

Same.— -Forci^  State, — Common  Law. — Presumption. — Services  rendered  bj 
the  wife  before  marriage  in  another  State,  where  it  is  presumed  the  com- 
mon law  prevails,  belong  to  the  husband. 

From  the  Marion  Circuit  Court. 

D.  V.  Bums  and  C.  S.  Denny,  for  appellant. 
J.  B.  Julian  and  J.  F.  Julian,  for.  appellee. 

Best,  C. — ^On  the  3d  day  of  October,  1879,  the  appelle* 
filed  a  claim  against  the  estate  of  the  decedent  for  services 
rendered  him  as  a  domestic,  at  his  request,  from  May  16, 
1857,  to  May  15,  1861,  at  $1.50  per  week,  and  for  like  6e^ 
vices  rendered  for  him  for  ten  weeks  during  each  and  every 
year  from  1862  to  1873,  inclusive,  amounting  in  the  aggre- 
gate to  $547.  The  appellant  filed  an  answer  of  two  para- 
graphs. The  first  was  a  general  denial,  and  the  second  averrrf 
that  the  cause  of  action  did  not  accrue  within  six  years  before 
the  claim  was  filed. 

The  appellee  replied  in  two  paragraphs  to  the  second  pan- 


NOVEMBER  TERM,  1881.  541 

Knippenberg,  Executor,  v.  Morris. 

graph  of  the  answer.  The  first  was  a  gieneral  denial,  and  the 
second  averred  that  the  appellee  was  a  minor  when  the  cause 
of  action  accrued ;  that  before  she  attained  her  majority  she 
married,  and  that  she  is  yet  under  the  disability  of  coverture. 

A  demurrer  was  overruled  to  the  second  paragraph  of  the 
reply;  the  issues  tried  by  the  court;  a  finding  made  fi>r 
$600;  and,  over  a  motion  for  a  new  trials  final  judgment  was 
rendered  against  the  estate. 

The  errors  assigned  in  this  court  are,  that  the  court  erred 
in  overruling  the  demurrer  to  the  second  paragraph  of  the 
reply,  and  in  overruling  the  motion  for  a  new  trial. 

The  second  paragraph  of  the  reply  sought  to  couple  one 
disability  with  another,  for  the  purpose  of  avoiding  the  de- 
fence interposed  by  the  statute  of  limitations.  This  can  not 
be  done,  as  has  several  times  been  decided.  Kistler  v.  Hereth, 
75  Ind.  177;   White  v.  Olawson,  79  Ind.  188. 

The  answer,  however,  to  which  this  paragraph  of  the  reply 
was  plead,  was  bad,  and  for  this  reason  no  error  was  com- 
mitted in  overruling  the  demurrer. 

Section  210  of  the  code  provides  that  actions  "on  accounts 
and  contracts  not  in  writing"  shall  be  commenced  within 
six  years,  and  not  afterward.     2  R.  S.  1876,  p.  121. 

Section  217  provides  that  "if  any  person  *  *  *  liable 
to  any  action,  shall  die  before  the  expiration  of  the  time  lim- 
ited for  the  action,  the  cause  of  action  shall  survive  to  or 
against  his  representatives,  and  may  be  brought  at  any  time, 
after  the  expiration  of  the  time  limited,  within  eighteen 
months  after  the  death  of  such  person." 

These  sections  arc  construed  together,  and  the  latter  may 
enlarge  the  time  prescribed  by  the  former,  in  which  an  action 
may  be  brought  against  a  decedent's  estate,  if  not  barred  at 
the  time  of  the  decedent's  death.  If  the  decedent  dies  less 
than  eighteen  months  before  the  expiration  of  the  time  limited 
for  bringing  the  action,  the  time  is  extended  beyond  six  years. 
How  long  beyond,  depends  upon  the  time  when  the  decedent 
dies.     Harris  v.  Rice,  66  Ind.  267.     The  answer  avers  that 
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the  cause  of  action  did  not  accrue  within  six  years  before  the 
claim  was  filed^  but  it  does  not  aver  that  the  cause  of  actioD 
did  not  accrue  within  six  years  before  the  decedent's  death, 
nor  that  the  action  was  not  brought  within  eighteen  months 
thereafter.  For  aught  that  is  averred,  the  decedent  may  have 
died  less  than  eighteen  months  before  the  time  limited  for 
bringing  the  action,  and  the  claim  may  have  been  filed  within 
eighteen  months  thereafter.  If  so,  the  claim  was  not  barred. 
The  answer  was  insufficient,  and,  as  a  bad  reply  is  sufficient 
for  a  bad  answer,  there  was  no  error  in  overruling  the  de^ 
murrer  to  this  paragraph  of  the  reply. 

Again :  As  it  was  unneceasary  to  plead  this  defence  specially, 
the  question  arises  whether  filing  it  precludes  the  appellant 
from  availing  himself  of  such  defences  as  he  is  not  required 
to  plead.  The  statute  provides  that  "all  matters  of  valid  de- 
fence, except  a  set-off,  may  be  given  in  evidence  without  anr 
special  plea.''     Sec.  66,  2  R.  S.  1852,  p.  261. 

The  statute  authorized  the  appellant  to  avail  himself  of  the 
protection  offered  him  by  the  statute  without  plea.  Vail  v. 
Hallon,  14  Ind.  344. 

It  has  several  times  been  decided  by  this  court  that  a  de- 
fendant, in  an  action  originating  before  a  justice  of  the  peace, 
may  prove  such  defences  as  the  statute  authorizes  him  to  prove 
without  plea,  notwithstanding  the  feet  that  he  has  plead  or 
attempted  to  plead  them  specially.  Cincinnatiy  rfc,  R.  R  Co. 
v.  Ridge,  54  Ind.  39 ;  Davis  v.  Grater,  62  Ind.  408. 

The  same  rule  must  prevail  in  the  trial  of  claims  filed 
against  estates.  If  so,  the  appellant  had  the  benefit  of  this 
defence  on  the  trial  and  was  not  injured  by  the  ruling  upon 
the  demurrer.  Had  the  answer  been  sufficient  a  different 
question  would  have  arisen.   Nlblack  v.  Goodman,  67  Ind.  174. 

For  these  reasons  we  are  of  opinion  that  no  error  was  com- 
mitted in  the  ruling  upon  the  demurrer.  Amon^  other  rea- 
sons embraced  in  the  motion  for  a  new  trial,  it  was  alleged 
that  the  finding  was  not  sustained  by  sufficient  evidence,  wa^? 
contrary  to  the  law,  and  the  damages  assessed  were  excessive. 
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The  testimony  of  the  claimant  shows  that  she  was  married 
on  the  16th  day  of  May,  1861,  at  the  age  of  twenty,  and  that 
ahe  has  ever  since  been  a  married  woman ;  that  she  worked 
in  the  family  of  the  decedent  as  a  domestic  for  two  years  and 
two  months  immediately  before  her  marriage,  and  that  she 
rendered  like  services  for  him  during  three  months  of  each 
year  during  the  next  six  years,  for  which  the  decedent  prom- 
ised to  pay  her.  Two  other  witnesses  were  called  by  the 
claimant,  who  testified  that  $600  was  a  reasonable  compensa- 
tion for  all  her  services.  It  appeared  that  the  claimant  was 
a  niece  of  the  decedent,  and  a  witness  was  called  by  the  ap- 
pellant who  testified  to  some  circumstances  tending  to  show 
that  she  lived  in  the  family  of  her  uncle  as  a  member  of  it, 
and  not  as  a  servant.  No  fact,  however,  was  disputed  except 
the  promise  to  pay  for  the  services.  The  other  fects  must  be 
regarded  as  established,  and  thus  regarded,  was  the  appellant 
entitled  to  a  new  trial  for  any  of  the  reasons  embraced  in  his 
motion  ?     We  think  he  was. 

Nearly  one-half  of  the  services  for  which  the  action  was 
brought,  were  rendered  after  the  claimant's  marriage.  The 
right  to  these  earnings  is  not  affected  by  the  provisions  of  the 
act  of  March  25,  1879,  and  the  right  to  recover  them,  if  any, 
belonged  to  the  husband.  Baxter  v.  PrickeWs  AdmWy  27  Ind. 
490 ;  Jenkins  v.  Flinn,  37  Ind.  349.  As  the  claimant  was  not 
entitled  to  recover  for  the  services  rendered  during  marriage, 
the  damages  assessed  were  excessive. 

The  residue  of  the  services  was  rendered  before  the  claim- 
ant's raarriaoce,  and,  if  the  claim  for  them  does  not  belong  to 
the  husband,  it  appears  to  be  barred  by  the  statute  of  limita- 
tions. Every  claim  must  be  filed  within  seven  and  one-half 
years  after  the  cause  of  action  accrues,  and  as  this  claim  was 
not  filed  till  long  aft^er  that  time,  it  is  barred,  unless  the  claim- 
ant was  under  some  disability.  Prima  faciey  the  cause  of  ac- 
tion accrued  before  her  marriage,  and  at  that  time  she  was  an 
infant;  but  as  that  disability  only  continued  about  one  year, 
and  the  disability  of  coverture  does  not  prevent  the  statute 
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from  running,  it  appears  to  us  that  this  portion  of  her  cause 
of  action  is  barred.  Again,  those  services  were  rendered  in  the 
State  of  Virginia,  and  if  the  claim  is  controlled  by  the  rule 
of  the  common  law,  which  we  presume  to  be  in  force  in  that 
State,  it  belongs  to  the  husband,  who  is  still  living.  SoM  v. 
Scotty  13  Ind.  225 ;  Flenver  v.  Flenner,  29  Ind.  564 ;  Bud^ 
anan  v.  Lee,  69  Ind.  117. 

For  these  reasons,  we  think  the  court  erred  in  overruling 
the  motion  for  a  new  trial,  and  that  the  judgment  should  be 
reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the' judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellee's  costs,  with  instructions  to  grant  a 
new  trial. 


No.  8855. 

Elmore  v.  McCrary,  Adm'r. 

Supreme  Court. — CompUnnl. — If  any  paragraph  of  a  complaint  be  good, 
the  complaint  will  successfully  resist  an  attack  made  for  the  first  time 
in  the  Supreme  Court 

Same. — Amendment. — Rurtiea, — Deeedentt^  -Brfato.— Where  an  administratofr 
hrings  a  suit,  and  then  resigns,  and  the  record  shows  that  his  succeseor 
afterwards  appears  and  prosecutes  the  suit  to  judgment,  a  failure  to 
amend  the  complaint,  hy  inserting  the  name  of  the  successor,  is  not  ma- 
terial ;  the  Supreme  Court  will  regard  the  amendment  as  made. 

Same. — Braetiee.—New  Trial. — Evidence. — DrfaulL — When  a  trial  was  had 
after  the  defendant  had  pleaded,  and  had  then  suffered  default,  he  should 
seek  relief,  not  by  a  motion  to  set  aside  the  default,  but  by  motion  for  a 
new  trial,  and  if  this  motion  depends  on  affidavits,  and  some  of  the 
questions  thus  presented  require  for  their  correct  decision  an  eramina- 
tion  of  the  evidence,  such  questions  will  not  be  considered  by  the  Sa- 
preme  Court  when  all  the  evidence  is  not  in  the  record. 

New  Trial. — Affidavits. — A  new  trial  should  not  be  allowed  on  account  of 
the  party's  absence  from  the  trial  on  account  of  an  accident,  where  the 
record  shows  that  the  same  party  has  been  repeatedly  successful  in  ob- 
taining delay,  and  at  the  pending  term  obtained  a  continuance  on  aooooBt 
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of  the  same  accident,  do  reason  being  shown  why  the  necessary  consal- 
tation  and  preparation  could  not  have  been  had  in  season  for  the  trial, 
or  why  application  was  not  made  to  postpone  the  trial. 

From  the  Fountain  Circuit  Court. 

G.  W.  Paul  and  F.  S.  Graham,  for  appellant. 
E.  a  Snyder,  D.  A.  Roach,  N.  P.  H.  Prodor  and  S.  F.  Wood, 
for  appellee. 

Elliott,  C.  J. — It  is  settled  that  where  one  of  several  par- 
agraphs of  a  complaint  is  good,  it  will  repel  an  attack  made, 
for  the  first  time,  by  the  assignment  of  errors,  although  some 
of  the  paragraphs  are  bad.  Gharlestown  School  Tp.  v.  Hay,  74 
Ind.  127.  Two,  at  least,  of  the  paragraphs  of  the  complaint 
in  this  case  are  good,  and  the  attack  made  by  the  assignment 
of  errors  is,  therefore,  unavailing. 

The  record  sliows  that  Myers,  the  original  plaintiff  and 
administrator,  resigned  his  trust,  and  that  the  appellee  was 
appointed  to  succeed  him.  It  therefore  appears  that  the  proper 
party  plaintiff  was  before  the  court.  If  it  were  essential  that 
the  complaint  should  be  amended  by  striking  out  the  name 
of  Myers  and  inserting  that  of  McCrary,  we  should  be  re- 
quired to  treat  the  coraplaintas  having  been  properly  amended. 
The  amendment  was  one  which  the  appellee  might  have  made 
in  the  trial  court,  and  we  must  treat  it  as  having  been  made^ 
for  substantial  justice  requires  that  this  should  be  done. 

On  the  4th  day  of  February,  1879,  a  default  was  entered 
against  the  appellant.  On  tlie  18th  day  of  the  same  month, 
the  default  was  set  aside  and  a  rule  to  answer  entered,  and 
this  rule  was  complied  with  on  the  26th' day  of  that  month. 
By  continuances  granted  upon  appellant's  application,  the 
<»Ase  was  continued  until  the  31st  day  of  May,  1880,  when, 
upon  the  failure  of  the  appellant  to  appear,  it  was  submitted 
to  the  court  for  trial,  and  a  finding  and  judgment  entered  in 
favor  of  the  appellee.  On  the  3d  day  of  June,  1880,  the  ap- 
pellant filed  a  motion  to  set  aside  the  judgment  entered  against 
Vol.  80.— 35 
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him.  This  was  overruled,  and  on  the  11th  day  of  the  same 
month  he  moved  for  a  new  trial^  and  this  motion  was  also 
overruled. 

As  there  had  been  a  trial  of  the  cause,  the  appropriate  mo- 
tion was  for  a  new  trial ;  and  we  pass  to  the  consideration  of 
the  questions  presented  by  the  ruling  upon  that  motion.  The 
affidavits  in  support  of  the  two  motions  are  substantially  the 
same,  and,  even  if  it  were  proper,  it  would  be  unnecessary  to 
consider  the  motions  separately. 

The  evidence  is  not  in  the  record,  and  several  of  the  ques- 
tions require,  for  their  correct  apprehension  and  decision,  an 
examination  of  the  entire  evidence,  and  we  can  not  consider 
them  in  the  absence  of  the  evidence.  Where  it  is  necessary 
to  a  full  understanding  of  the  rulings  made  in  the  progre^ 
of  a  trial  that  the  evidence  should  be  brought  into  the  record, 
the  rulings  will  not  be  examined  in  the  absence  of  the  evi- 
dence from  the  record. 

The  seventh  ground  stated  in  support  of  the  motion  for  a 
new  trial  can  be  fully  understood  and  ruled  upon  without 
the  evidence.  This  reason  is  generally  stated  as  follows: 
"  For  an  unavoidable  accident  whigh  ordinary  prudence  could 
not  have  guarded  against,"  and  this  is  followed  by  a  specific 
statement  of  the  character  of  the  so-called  accident. 

We  have  examined  the  record  and  affidavits  and  are  not 
willing  to  decide  that  the  court  erred  in  overruling  appel- 
lant's motion.  We  find  many  delays  brought  about  by  the 
appellant ;  a  change  of  venue  from  Montgomery  to  Fountain 
county,  and  several  continuances.  We  find,  too,  that  at  the 
term  preceding  that  at  which  the  trial  took  place,  a  continu- 
ance was  obtained  for  the  same  cause  as  that  upon  which  the 
motion  for  a  new  trial  is  chiefly  placed,  the  illness  of  the  ap- 
pellant. It  is  very  evident  that  the  appellant  has  been  con- 
stantly struggling,  and  with  no  small  measure  of  success,  for 
delay.  There  ought  to  be  an  end  to  litigation,  especially 
where,  as  here,  the  settlement  of  a  decedent's  estate  depends 
upon  its  termination.     It  was  incumbent  upon  the  appellant^ 
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when  he  sought  further  delay  by  procuring  a  new  trial,  to 
make  a  strong  case,  and  this  he  has  failed  to  do.  There  is 
nothing  to  show  that  he  could  not  have  consulted  with  his 
attorneys  in  ample  season  to  prepare  for  trial,  or,  at  least, 
make  an  application  for  a  postponement.  It  is  a  noticeable 
fact  that  the  aifidavits  of  his  attorneys  appear  upon  the  appli- 
cation for  a  continuance,  but  are  absent  from  the  motion  for 
a  new  trial.  It  is  true  that  their  affidavits,  made  several 
months  before  the  trial,  filed  in  support  of  the  application 
for  a  continuance,  are  filed  in  support  of  the  motion  for  a  new 
trial,  but  they  can  not  be  assigned  any  weight  in  appellant's 
favor.  So  far  from  supporting  the  motion  they  oppose  it,  for 
they  show  that  there  ought  to  have  been  preparation  made 
for  trial  long  before  the  term  at  which  the  trial  was  had. 
Judgment  affirmed,  with  costs. 


No.  9999. 

McKenzie  v.  The  State,  ex  rel.  Dickinson. 

Irpakt. —  Custody  and  ConiroL —  Mother  and  FoBler-ParentB. —  Diacrttion  of 
Conxi, — Habeas  Corpus, — Supreme  Court, — Evidence, — Under  section  2618, 
R.  S.  1881,  the  disposition  of  a  child  of  tender  years,  as  between  its  di- 
vorced mother  and  its  foster-parents,  is  within  the  sound  discretion  of 
the  trial  court,  having  reference  to  the  welfare  and  best  interests  of  the 
child ;  and  where,  on  habeas  corpus^  after  a  full  hearing,  the  court  below 
has  awarded  custody  to  the  mother,  the  Supreme  Court  can  not  say,  from 
the  written  report  of  conflicting  evidence  before  it,  that  error  was  com- 
mitted. 

From  the  Allen  Superior  Court. 

A.  ZoUarSy  S.  E.  Sinclair  and  H.  C.  Hanna,  for  appellant. 
8.  M.  Hench  and  A.  H.  Bittinger,  for  appellee. 

NiBLACK,  J. — Margaret  A.  Dickinson  filed  her  petition  in 
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the  court  below,  representing  that  she  was  the  mother  of  a 
female  child  named  Corintha  Brandon,  born  to  her  and  one 
Jacob  Brandon  her  former  husband,  on  the  20th  day  of  Sep- 
tember, 1870;  that  on  the  15th  day  of  May,  1873,  she,  the 
petitioner,  was,  by  the  decree  of  the  DeKalb  Circuit  Court, 
divorced  from  the  said  Jacob  Brandon,  and  that,  by  the  ex- 
press terms  of  such  decree,  the  care  and  custody  of  the  said 
Corintha  were  awarded  to  her;  that  sometime  during  the  year 
1873,  she  left  the  said  Corintha  in  the  custody  of  Stephen 
E.  McKenzie,  the  appellant  in  this  cause ;  that  on  the  1st  day 
of  August,  1881,  desiring  to  resume  the  care  and  custody  of 
her  said  child,  she  demanded  of  the  said  McKenzie  the  return 
to  her,  and  the  possession  of,  the  said  Corintha ;  but  that  the 
said  McKenzie  had  refused  to  return  to  her,  or  to  deliver  up, 
the  said  Corintha,  as  requested.  Wherefore  she,  the  peti- 
tioner, prayed  that  a  writ  of  habeas  corpus  might  be  issued  to 
the  said  McKenzie,  to  enquire  into  the  cause  of  the  detention 
of  the  said  Corintha. 

A  writ  of  habeas  carpus  was  accordingly  issued,  to  which 
McKenzie  returned,  that  when  the  said  Corintha  was  about 
four  months  old,  the  said  Jacob  Brandon,  her  father,  aban- 
doned her  mother,  the  petitioner,  and  left  her  in  very  desti- 
tute circumstances;  that  in  July,  1872,  the  petitioner  re- 
quested him,  the  respondent,  to  take  said  Corintha,  who  was 
then  in  a  delicate,  unhealthy  and  neglected  condition,  and  to 
care  for,  maintain,  educate  and  bring  her  up  until  she  ar- 
rived at  the  age  of  eighteen  years ;  that  he  consented  to  take 
the  said  Corintha  on  the  proposed  terms,  and  immediately 
took  her  into  his  custody ;  that  he  had  feithfully  performed 
his  part  of  the  agreement,  and  that  the  said  Corintha  was 
then  a  bright,  intelligent,  healthy,  contented  and  happy  girl 
of  about  eleven  years  of  age,  very  much  attached  to  him  and 
his  family,  and  desirous  of  remaining,  and  continuing  to  live, 
with  him ;  that  he  believed  the  happiness  and  best  interests 
of  the  said  Corintha  would  be  greatly  promoted  by  permit- 
ting her  to  remain  with  him. 
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Issue  was  joined  upon  the  &ets  set  up.  in  the  respondent's 
return  to  the  writ  o{  habeas  corpus,  and  the  court,  after  hear- 
ing the  evidence,  awarded  the  custody  of  the  child  to  the  pe- 
titioner. 

Several  errors  are  assigned  upon  the  proceedings  below, 
but  the  only  question  discussed  by  counsel  is  the  alleged 
insufficiency  of  the  evidence  to '  sustain  the  decision  of  the 
court,  awarding  the  custody  of  the  child  to  the  petitioner. 

The  petitioner,  after  testifying  to  the  substantial  allegations 
contained  in  her  petition,  stated  that,  aft;er  being  divorced 
from  Jacob  Brandon,  she  intermarried  with  a  man  by  the 
name  of  Dickinson,  who  had  since  died,  and  that,  consequently, 
she  was  a  widow  for  the  second  time ;  that  she  was  then  wetl 
employed  in  the  city  of  Chicago,  in  the  State  of  Illinois,  and 
receiving  wages  sufficient  to  enable  her  to  make  her  and  her 
child  comfortable,  and  to  also  educate  the  child ;  and,  as  to' 
her  employment  and  mode  of  living,  she  was  corroborated  by 
other  evidence. 

On  the  part  of  the  appellant,  it  was  substantially  shown  by 
admissions  in  open  court,  and  otherwise,  that  he  had,  up  to 
that  time,  supported,  maintained  and  provided  for  the  child 
in  every  way  suitable  to  her  condition  in  life,  and  was  still 
not  only  willing,  but  anxious,  to  retain  the  custody  of  and  to 
provide  for  her  in  the  ftiture,  and  that  the  child  preferred  to 
remain  with  him. 

There  was,  however,  no  evidence  as  to  the  pecuniary  con- 
dition of  the  appellant.  Neither  was  there  anything  tending 
to  show  the  relative  positions  of  the  parties  in  a  social  point 
of  view.  Nor  was  there  any  evidence  from  which  it  might 
have  been  inferred  that  the  petitioner  was  either  mentally, 
morally  or  physically  unfit  to  take  charge  of  the  child.  There 
was  evidence  tending  to  prove  that,  while  the  petitioner  had 
the  care  and  custody  of  the  child  in  its  early  infancy,  she  had 
treated  it  much  of  the  time  with  neglect,  and  sometimes  harshly ; 
but  that  was  denied  by  the  petitioner,  and,  as  to  the  evidence 
in  that  respect,  it  may  be  said  to  have  been  conflicting. 
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The  dispoHition  of  children^  under  circumstances  similar  to 
those  developed  in  this  case^  devolves  upon  the  courts  a  deli- 
cate^ and  sometimes  painful^  responsibility. 

To  take  a  child  of  eleven  years  of  age,  who  has  no  recol- 
lection of  actual  parental  care,  and  against  its  will,  from  its 
foster-parents,  who  have  always  treated  it  kindly  and  well, 
who  are  attached  to  it  and  anxious  to  retain  it^  involves  the 
exercise  of  a  power  which  ought  to  be  used  with  scrupulous 
care,  and  only  in  accordance  with  such  well  recognized  roles 
of  decision  as  are  applicable  to  such  a  case. 

The  statute  concerning  the  custody  of  the  persons  and  es- 
tates of  minors,  in  force  when  this  cause  was  heard,  provides 
that  the  &ther  of  a  minor  child^  if  there  be  a  &ther,  or,  if 
there  be  no  father,  then  the  mother,  if  suitable  persons  re- 
spectively, shall  have  the  custody  of  the  person,  and  control 
of  the  education,  of  such  minor  child,  even  to  the  exclusion 
of  its  guardian.  2  R.  S.  1876,  p.  589,  section  6.  The  superior 
claim  of  parents  to  the  custody  and  control  of  their  minor 
children,  thus  recognized,  has  equal,  if  not  greater,  application 
as  against  all  other  persons,  other  than  guardians. 

The  petitioner  having  shown  herself  entitled  to  the  cus- 
tody of  the  child  in  controversy  as  against  the  father,  the 
next  enquiry  was  whether  she  was  such  person  as  might  prop- 
erly be  permitted  to  resume  the  custody  and  control  of  her 
child.  In  connection  with  and  as  bearing  upon  that  question, 
it  was  ppoper  for  the  court  to  enquire  what  was  apparently 
for  the  best  interests  and  general  welfare  of  the  child,  having 
reference  to  the  relative  social  positions  of  all  the  parties  be- 
fore the  court,  and  to  all  the  circumstances  by  which  the 
child  was  surrounded.  This  enquiry  was  one  to  which  the 
court  might  liave  given  a  wide  range,  and  the  extent  of  the 
enquiry,  together  with  the  proper  inferences  to  be  drawn 
from  it,  rested  very  much  in  the  discretion  of  the  court.  The 
Slate,  ex  rel.  Sharpe,  v.  Banks,  25  Ind.  495 ;  Garner  v.  Gor- 
don, 41  Ind.  92 ;  Copeland  v.  State,  ex  rel.  Kayser,  60  Ind.  394. 

The  court  below  had  all  the  parties  and  most  of  the  witr 
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Besses  before  it^  and  hence  had  greater  facilities  for  weighing 
the  evidence^  and  for  reaching  a  safe  conclusion  as  to  the 
proper  disposition  to  be  made  of  the  child,  than  we  can  have 
with  the  record  only  before  us.    Reeves  v.  Reeves,  75  Ind.  342, 

We  are,  therefore,  unable  to  say  that  the  court  below  erred 
in  awarding  the  custody  of  the  child  to  the  petitioner. 

The  judgment  is  affirmed,  with  costs. 


No.  8979. 

RousH  V.  Emerick. 

Fbacticb. — IHoU  by  Referee, — Finding, — Exception, — Supreme  OourL — ^Where 
a  cause  is  tried  by  referee  under  the  statute  (R.  S.  1881,  sections  656  and 
557)y  and,  pursuant  to  requirement,  the  referee  states  the  facts  found  and 
his  conclusions  of  law  separately,  exception  to  the  conclusions  of  law 
may  be  filed  with  the  referee,  and  by  him  reported  to  the  court,  which 
makes  them  a  part  of  the  record  without  a  bill  of  exceptions ;  and  in 
that  case,  if  the  court  sustain  the  exceptions,  no  exception  by  the  party 
complaining  of  the  ruling  is  necessary  to  save  the  question  for  the  Su- 
preme Court. 

"Same. — Conclusions  of  Law. — JudgmejU, — Where,  after  sustaining  exceptions 
to  the  conclusions  of  law  of  a  referee,  the  court  renders  judgment  upon 
the  facts  found,  without  objection  or  exception,  no  question  can  be  made 
thereon  in  the  Supreme  Court. 

Same. — New  Trial — If  the  finding  of  facts  by  a  referee  be  not  questioned, 
but  exceptions  to  his  conclusions  of  law  be  sustained  by  the  court,  there 
is  no  reason  for  a  new  trial,  but  the  court  should  then  render  judgment 
in  fayor  of  the  party  entitled  to  it  upon  such  facts. 

XiANDLORD  AND  Tenakt. — Orop8,—RenL — Contract. — DeUvery.—Notice. — De- 
mand,— If  by  the  terms  of  a  lease  the  tenant  is  required  to  divide  the 
crope,  and  deliver  to  the  landlord  a  share  thereof  at  a  certain  time  and 
place,  and  does  not  do  so  (the  landlord  not  attending),  but  keeps  the 
property  undivided  in  bulk,  and  then,  on  reasonable  notice  and  demand, 
fails  so  to  divide  and  deliver  at  the  place  where  the  property  is,  he  is 
liable  for  the  value  of  such  share,  though  after  Hiat  he  may  offer  to  di- 
vide and  deliver. 

From  the  Noble  Circuit  Court. 


80    661 

ui  m 
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M.  B,  Williams,  for  appellant. 
A.  A.  Chapiriy  for  appellee. 

BiCKNELL,  C.  C. — John  Emerick  and  Diana  Emerick 
agreed  in  writing  with  Daniel  Boush^  to  rent  to  him  two 
fiirms,  from  April,  1878,  to  April,  1881. 

Roush  was  living  on  one  of  the  farms ;  on  the  other,  which 
was  called  the  Stanton  &rm,  the  Emericks  were  living,  and 
were  to  codtinue  living  there — they  occupied  the  house  and 
barn  there.  Roush  was  to  &rm  both  farms  as  he  should  think 
best  for  the  interest  of  all  parties,  and  by  way  of  rent  was  to 
deliver  every  year  to  the  Emericks  one-half  of  all  the  prod- 
ucts of  said  farms,  except  the  potatoes  and  hay ;  he  was  to 
deliver  only  one-third  of  the  hay,  and  of  the  potatoes  as  much 
only  as  the  Emericks  should  need  for  their  own  consumption ; 
the  expense  of  all  seed  sowed  and  planted,  and  of  all  thresh- 
ing, was  to  be  borne  equally  by  the  parties ;  but  the  Emerieb 
were  to  pay  for  repairing  fences,  and  all  other  necessary  repairs. 
The  writing  did  not  state  where  the  one-half  of  the  prod- 
ucts, and  the  one-third  of  the  hay,  and  the  necessary  quan- 
tity of  potatoes  were  to  be  delivered  to  the  Emericks;  and 
it  did  not  state  how  far  apart  the  two  &rms  are. 

In  May,  1879,  John  Emerick  died,  and  Diana  Emerick 
employed  an  agent ;  there  was  a  dispute  between  the  agent 
and  Roush  as  to  the  place  where  the  crop  for  1879  should  be  de- 
livered ;  and  in  March,  1880,  Diana  Emerick  brought  this  suit 
against  Roush,  alleging  breaches  of  the  agreement  as  follows : 

1st.  That  Roush,  in  1879,  raised  on  the  fiirms  eleven  hun- 
dred bushels  of  oats,  of  which  plaintiff's  share  was  five  hun- 
dred and  fifty  bushels,  of  the  value  of  $275,  and  also  har- 
vested hay  of  the  value  of  $80,  of  which  one-third  belonged 
to[the  plaintiff;  and  that,  although  the  plaintiff  fully  performed 
all  the  covenants  on  her  part,  yet  the  defendant  did  not  de- 
liver either  the  oats  or  the  hay,  to  her  damage  $350. 

A  demurrer  to  the  complaint  for  want  of  sufficient  fiicts^etc^ 
was  overruled. 
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The  defendant  answered  by  a  general  denial,  and  the  parties 
agreed  that  all  matters  of  defence,  in  bar,  or  set-off,  or  counter- 
claim, might  be  given  in  evidence  under  that  answer,  and  by 
like  agreement,  the  cause  was  "  referred  for  trial  upon  all  ques- 
tions of  law  and  issues  of  fact  under  the  pleadings,"  to  a  ref- 
eree, "  with  all  the  powers  granted  to  referees  by  section  350 
of  the  Code  of  Practice,  with  the  right  in  either  party  to  re- 
quire the  referee  to  state  the  facts  found  and  the  conclusions 
of  law  separately."     The  referee  reported  as  follows : 

"The  plaintiff  requested  me,  as  such  referee,  to  find  spe- 
cially the  facts  and  the  conclusions  of  law  thereon,  and  I  re* 
port  as  follows : 

"  Finding  of  Facts. 

"  Ist.  I  find  the  lease,  mentioned  in  the  complaint,  was  ex- 
ecuted by  the  parties  therein  named  at  the  time  the  same  bears 
date,  and  that  the  defendant  took  possession  in  pursuance  of 
such  lease,  and  has  held  such  possession  ever  since,  and  now 
holds  such  possession  as  tenant  of  the  plaintiff. 

"  2d.  I  further  find  that  said  John  Emerick  died  in  May, 
1879,  leaving  said  Diana  Emerick  his  widow. 

"3d.  I  find  that  Sampson  T.  Emerick  has  been,  since  the 
death  of  said  John  Emerick,  the  agent  of  said  Diana  in  rela- 
tion to  said  lease,  and  has  been  recognized  as  such  agent  by 
said  defendant. 

"  4th.  I  find  that  defendant  raised  a  crop  of  oats  on  said 
premises  in  1879,  to  wit:  1,046  bushels  of  oats,  machine 
measure  when  threshed. 

"5th.  That  on  August  18th,  1879,  before  said  oats  were 
threshed,  said  Sampson  Emerick,  on  behalf  of  plaintiff,  noti- 
fied defendant  to  deliver  the  plaintiff's  share  of  said  oats  at 
the  barn  on  the  Stanton  farm. 

"  6th.  That  the  said  barn  was  a  reasonable  and  accessible 
place  for  such  delivery ;  but  that  the  granary  therein  was  not 
in  fit  condition  for  the  oats  when  they  were  threshed,  which 
was  about  the  20th  of  August,  1879 ;  and  to  have  delivered 
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said  oats  there  then^  would  have  caused  defendant  some  addi- 
tional expense  in  the  way  of  hands  and  teams. 

^*  7th.  I  find  that  defendant  did  not  deliver  said  oats  in  aud 
barn. 

''8th.  I  find  that  on  February  2d,  1880,  the  plaintiff,  by 
her  said  agent^  notified  the  defendant  that  he,  said  agent, 
would  be  at  the  barn  on  the  Smith  farm,  where  said  oats  were 
stored  by  the  defendant,  on  February  4th,  1880,  to  receive 
the  plaintiff^s  share  of  said  oats. 

''  9th.  I  further  find  that  said  agent  was  at  said  Smith  &rm) 
on  said  February  4th,  with  two  wagons,  two  hands,  and 
eighty  sacks,  and  then  and  there  demanded  the  plaintiff's 
share  of  said  oats,  and  that  the  defendant  then  and  there  re- 
fused to  let  said  agent  have  the  plaintiff's  share  of  said  oats^ 
or  any  part  thereof. 

"  10th.  I  find  that  the  defendant's  excuse  for  not  delivering 
said  oats  then  and  there  was,  that  the  patent  machine-measure  or 
box,  in  which  said  oats  were  measured  when  threshed,  was  not 
there  that  day, and  that  all  the  oats  were  in  a  pile  in  said  bam, 
except  two  hundred  bushels,  taken  by  defendant  at  the  time  of 
threshing,  and  measured  in  said  machine-measure,  and  that 
he  did  not  then  know  where  said  machine-measure  was,  and 
that  said  oats  could  not  be  measured  in  any  other  measure  on 
account  of  shrinking  of  said  oats  since  the  threshing,  as  they 
were  wet  when  threshed,  and  I  find  that  they  were  wet  when 
threshed. 

"  11th.  I  find  that  the  defendant  did  not,  prior  to  February 
10th,  1880,  have  the  plaintiff's  share  of  said  oats  measured 
and  set  apart  for  her,  but  the  defendant,  on  February  10th, 
1880,  divided  said  oats  at  the  Smith  barn,  and  then  and  there 
measured  and  set  apart  the  plaintiff's  fiill  share  of  said  oats, 
which  was  five  hundred  and  one  bushels,  and  notified  said  agent 
that  the  plaintiff's  j?hare  of  said  oats  was  measured  and  set  apart 
for  her  at  said  Smith  barn,  where  the  same  were  threshed, 
and  I  find  that  the  said  Smith  barn  was  a  reasonable  place  for 
«aid  oats  to  be. 


NOVEMBER  TERM,  1881.  566 


Koush  V,  Emerick. 


'^12th.  That  tbe  value  of  the  plaintiff's  share  of  said  oats, 
on  the  4th  day  of  February,  1880,  was  $175.35. 

^^  13th.  I  find  that  the  defendant  made  some  repairs  on  the 
leased  premises,  by  clearing  off  corn  ground  in  April,  1879, 
And  that  said  work  was  worth  $3,  and  that,  in  June,  1879, 
the  defendant  rebuilt  some  fence  blown  down  by  wind,  which 
work  was  worth  seventy-five  cents ;  said  repairs  done  in  June, 
1879,  were  aflber  the  death  of  said  John  Emerick. 

^^14th.  I  find  that  the  defendant  furnished  twelve  bushels 
x>f  seed  oats,  which  the  lessors  should  have  furnished,  worth 
$4,  and  seed  corn  worth  $1.25,  which  the  lessors  should  have 
furnished,  all  before  the  death  of  said  John  Emerick ;  that 
the  defendant  did  not  notify  the. lessors,  or  either  of  them^ 
that  he  stood  in  need  of  said  seed  so  furnished  by  him. 

'^  15th.  That  the  defendant  harvested  on  said  leased  premises 
in  1879,  twenty-one  loads  of  hay  in  proper  time,  and  deliv- 
ered to  the  plaintiff  her  full  share  thereof  at  the  barn  on  the 
Stanton  farm,  the  place  where  it  should  be  delivered,  and  that 
mid  hay  was  in  good  order. 

"  16th.  That  the  defendant  occupied  said  premises  as  John 
Emerick's  tenant,  when  the  lease  in  controversy  was  made, 
and  had  so  occupied  the  same  for  eight  years  next  before  that 
time,  and  that  it  was  usual,  during  all  of  that  time,  to  divide 
the  small  grain  by  the  lessor  and  the  lessee,  at  the  machine^ 
when  the  same  was  threshed. 

"  17th.  That  the  defendant,  on  August  18th,  1879,  notified 
the  plaintiff's  agent  that  he  would  thresh  said  oats  on  the  20th 
day  of  August,  1879,  and  that  he  should  be  there  and  receive 
the  plaintiff's  share  thereof;  that  defendant  did  thresh  said 
oats  on  said  20th  day  of  August,  1879,  but  neither  plaintiff 
nor  her  agent  was  present  there  to  receive  said  share,  or  give 
directions  concerning  the  same,  and  that  said  threshed  oats 
>vere  placed  in  bulk  in  the  barn. 

''18th.  That  on  February  10th,1880,  when  defendant  offered 
to  deliver  to  the  plaintiff  her  share  of  oats,  her  full  share  was 
only  501  bushels,  bv  reason  of  shrinkage,  and  that  defendant 
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had  them  on  hand  at  the  barn,  on  the  premises  where  threshed^ 
and  at  the  time  this  suit  was  begun  had  and  still  has  the  same 
on  hand,  ready  to  be  delivered,  except  some  that  may  have 
been  destroyed  by  rats  or  mice,  or  by  lying  in  the  barn  so 
long,  and  that  said  oats  have  been  ready  for  the  plaintiff  ever 
since  February  10th,  1880. 

"Conclusions  of  Law. 

"  1st.  The  defendant  was  not  bound  to  deliver  the  plaintiff's 
share  of  said  oats  at  the  Stanton  barn,  and  it  was  the  duty  of 
the  plaintiff  to  be  present  by  herself  or  her  agent,  at  the  time 
and  place  of  the  threshing,  to  receive  her  share  or  give  some 
direction  concerning  the  same. 

"  2d.  The  tender  by  the  defendant  to  the  plaintiff's  agent,oD 
the  10th  of  February,  1 880,  of  the  plaintiff 's  share  of  the  oats 
released  the  defendant  from  any  further  liability  as  to  the 
delivery  of  said  share,  and  the  plaintiff  can  not  recover  any- 
thing in  this  action. 

"3d.  The  defendant  can  not  recover  anything  on  his  croa^ 
complaint  against  the  plaintiff. 

"4th.  The  law  isagainst  the  plaintiff  on  all  the  issues  except 
as  to  the  cross  complaint  of  the  defendant,  and  the  plaintiff 
has  no  cause  of  action  against  the  defendant,  and  the  defendant 
must  recover  costs  against  the  plaintiff.     Signed,''  etc. 

The  plaintiff  filed  before  the  referee  exceptions  to  the  foi^ 
going  report,  which  exceptions  were  returned  to  the  court  by 
the  referee,  together  with  his  report,  and  with  the  following 
statement  signed  by  the  referee  : 

"  The  above  exceptions  were  received  by  me  at  the  proper 
time,  and  filed  with  the  other  papers  in  the  cause,  and  are 
hereby  returned  with  my  report  as  referee.     Signed,"  ete. 

Said  exceptions  are  as  follows : 

"  1.  That  the  said  referee  does  not  find  whether  the  notice, 
shown  to  have  been  given  by  the  plaintiff's  agent  on  the  2d 
day  of  February,  1880,  set  out  in  the  8th  paragraph  of  tk 
findings  of  facts,  was  reasonable  or  not  as  to  time. 
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*^  2.  Each  of  the  special  findiDgs  of  fact,  numbered  from  one 
to  eighteen  inclusive,  is  defective  and  uncertain  as  to  the  facts 
so  pretended  to  be  found. 

"  3.  For  that  the  referee  finds,  as  a  conclusion  of  law,  that 
the  defendant  was  not  bound,  on  request  of  plaintiff's  agent, 
to  deliver  the  plaintiff's  share  of  the  oats  at  the  Stanton  barn, 
but  that  it  was  the  duty  of  the  plaintiff  to  be  present  either 
in  person  or  by  agent,  at  the  time  and  place  where  said  oats 
were  threshed,  to  receive  her  share,  or  give  some  direction 
about  the  same,  whereas  the  referee  should  have  found  that  it 
was  the  duty  of  the  defendant  to  have  delivered  plaintiff's 
share  of  said  oats  at  the  Stanton  barn. 

"4.  For  that  the  referee  finds  that  by  the  alleged  tender  to 
plaintiff's  agent  of  plaintiff's  share  of  oats,  on  February  10th, 
1880,  the  defendant  was  released  from  any  further  liability, 
as  to  the  delivery  to  the  plaintiff  of  her  share  of  oats,  and  that 
plaintiff  can  not  recover  anything  in  this  action ;  whereas  the 
referee  should  have  found  that  said  tender  did  not  affect  plain- 
tiff's right  to  recover  in  this  action,  and  should  have  found 
that  the  plaintiff  was  and  is  entitled  to  recover,  notwithstand- 
ing said  tender. 

"  5.  For  that  the  referee  finds  that  the  law  is  against  the 
plaintiff,  on  all  the  issues  joined  in  this  cause,  except  as  to 
the  cross  complaint  of  the  defendant,  and  that  the  plaintiff 
has  no  cause  of  action,  and  that  defendant  should  recover 
costs ;  whereas  the  referee  should  have  found  that  the  plain- 
tiff was  entitled  to  recover  of  the  defendant  the  sum  of 
$175.35,  and  should  recover  costs. 

"  6.  The  referee  has  erred  in  each  and  every  conclusion  of 
law  in  his  report,  found  against  the  plaintiff." 

Although  these  exceptions  attack  some  of  the  findings  of 
fact,  as  well  as  all  the  conclusions  of  law,  yet  the  latter  only 
seem  to  have  been  the  subject  of  discussion.  The  record  states 
that,  aflcr  argument,  said  exceptions  to  the  conclusion  of  law 
were  sustained  by  the  court,  and  that  thereupon  the  plaintiff 
moved  for  judgment  in  her  favor  upon  the  facts  found  by  the 
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referee  for  $175.35^  which  motion  was  sustained  by  the  coait, 
and  judgment  was  rendered  accordingly.  The  record  does 
not  show  that  the  defendant  made  any  objection  or  exception 
to  the  sustaining  of  plaintiff's  said«motion  for  judgment.  It 
does  not  show  that  he  made  any  motion  for  judgment  or  ol>- 
jected  in  any  way  to  the  form  or  substance  of  the  judgment 
rendered.     He .  merely  prayed  an  appeal,  which  was  granted. 

He  assigns  errors  as  follows : 

Ist.  The  court  erred  in  overruling  defendant's  demurrer f^ 
plaintiff's  complaint. 

2d.  The  court  erred  in  sustaining  plaintiff's  exceptions  to 
the  conclusions  of  law  reported  by  the  referee. 

3d.  The  court  erred  in  proceeding  to  determine  the  case 
upon  the  findings  of  fiict  reported  by  the  referee,  after  sus- 
taining exceptions  to  the  conclusions  of  law  reported  by  said 
referee. 

4th.  The  court  erred  in  rendering  judgment  for  the  plain- 
tiff upon  the  findings  of  fact  reported  by  the  referee,  after  hav- 
ing sustained  exceptions  to  all  of  said  referee's  conclusions  of 
law  therein. 

5th.  The  judgment  rendered  by  the  court  is  not  sustained 
by  the  facts  as  found  by  said  referee. 

6th.  The  judgment  of  the  court  is  contrary  to  law. 

The  first  of  these  alleged  errors  is  not  alluded  to  in  the  ap- 
pellant's brief,  and  is,  therefore,  regarded  as  waived. 

The  counsel  for  the  appellee  claims  that  the  other  assign- 
ments of  error  present  no  question  for  consideration,  because 
the  exceptions  to  the  report  are  not  set  forth  in  any  bill  of 
exceptions. 

These  exceptions  were  taken  before  the  referee ;  they  were 
by  him  returned  to  the  court,  with  his  report  and  with  the 
written  statement  hereinbefore  set  forth. 

This  court,  in  The  Board  of  Trustees  v.  Huston^  12  Ind. 
276,  said :  "  If  they  "  (the  referees)  "  erred  upon  any  question 
of  practice  during  the  hearing,  the  party  should  have  objected 
then  and  there,  and  had  the  objection  incorj^rated,  either  br 
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bill  of  exceptions,  or  statement  of  the  referees  in  their  report/' 
See  Way  v.  Fravel,  61  Ind.  162. 

In  the  present  case  the  exceptions  are  substantially  a  part 
of  the  referee's  report ;  they  are,  therefore,  properly  in  the 
record,  without  any  bill  of  exceptions,  and  it  can  not  be  said 
that  the  second  assignment  of  error  presents  no  question  for 
consideration. 

The  third,  fourth,  fifth  and  sixth  assignments  of  error  call 
in  question  the  judgment  rendered  by  the  court,  and  these  pre- 
sent no  question  for  consideration,  because  the  motion  of  the 
appellee  for  judgment  was  not  resisted  by  the  appellant.  He 
took  no  exception  to  the  sustaining  of  that  motion,  nor  to  the 
rendering  of  the  judgment,  and  he  made  no  motion  to  modify 
or  change  the  judgment.     Martin  v.  Martiny  74  Ind.  207. 

The  second  assignment  of  error,  therefore,  presents  the  only 
question  for  consideration,  viz.,  were  the  conclusions  of  the 
referee  in  favor  of  the  appellant  right  or  wrong? 

The  evidence  not  being  presented  in  a  bill  of  exceptions, 
the  findings  of  &cts  by  the  referee  must  be  taken  to  be  the 
truth. 

The  question  is,  who  was  in  fiiult  as  to  the  delivery  of  the 
oats  ?  Here  were  two  farms,  cultivated  by  Roush  for  the  Em- 
ericks ;  they  were  living  on  the  Stanton  &rm,  and  Roush  seems 
to  have  been  living  on  the  Smith  farm.  It  does  not  appear 
how  far  these  farms  were  apart,  and  it  does  not  appear  on 
which  of  the  &rms  the  oats  were  raised ;  but  the  referee  finds 
that  the  Stanton  barn  was  a  convenient  and  accessible  place 
for  the  delivery  of  the  oats,  but,  wherever  the  oats  were  raised, 
they  were  threshed  by  Roush  at  the  Smith  farm,  and  the  con- 
tract was  that  he  should  do  the  threshing  and  the  other  party 
should  pay  half  the  expense  of  the  threshing.  The  contract 
did  not  provide  either  time  or  place  for  the  delivery  of  the 
oats ;  Roush  had  been  Emerick's  tenant  for  eight  years  prior 
to  the  making  of  the  lease  in  controversy,  and  they  had  been, 
during  the  former  tenancy,  in  the  habit  of  dividing  the  oats 
where  they  were  threshed;  but,  aft;er  John  Emerick  died. 
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Diana,  as  his  survivor,  wanted  her  oats  delivered  at  the  Stan- 
ton barn ;  it  would  cost  Koush  a  little  more  to  deliver  tht 
oats  there,  and  he  refused  to  do  it ;  then  he  notified  Diana'.< 
agent  to  be  present  at  the  threshing,  on  a  day  named,  to  re- 
ceive the  oats ;  but  the  agent  did  not  attend^  and  Roush  on 
that  day  threshed  the  oats.     It  is  questionable  whether  Diana, 
on  succeeding  to  the  sole  interest  in  the  contract,  had  not  a 
right  to  say  that  she  would  have  her  oats  delivered,  under  the 
"Contract,  at  the  Stanton  barn ;  but,  conceding  that  the  former 
usage  is  available  in  the  construction  of  the  existing  contract, 
and  that  Koush  had  a  right  to  refuse  to  deliver  the  oats,  ex- 
cept at  the  place  of  threshing,  and  that  the  oats  were  threshed 
at  the  right  place,  then  the  question  arises,  what  was  Roush's 
duty,  after  having  threshed  the  oats,  nobody  being  thereon 
behalf  of  the  plaintiff  to  give  any  direction  concerning  them? 
What  Roush  actually  did  was  this,  he  took  out  200  bushels 
for  himself,  measured  in  a  certain  machine-measure  or  box, 
and  then  put  all  the  oats  in  bulk  in  the  Smith  barn.    Upon 
this  it  may  be  observed  that  Roush  had  no  right  to  take  200 
bushels  or  any  other  quantity,  before  the  division  was  made, 
and  the  appellee  had  no  right  to  take  any  of  it  until  her^iare 
was  set  off  to  her.     If  the  time  and  place  of  threshing  were 
the  proper  time  and  place  for  division  and  delivery,  and  the 
appellee,  on  proper  notice,  had  failed  to  attend,  then  the  ap- 
pellant might  have  divided  the  threshed  oats  and  set  apart 
the  share  of  the  appellee,  and  then  that  share  would  have  been 
at  the  appellee's  risk,  but  as  long  as  he  chose  to  keep  it  in  bulk 
without  division,  it  was  not  at  the  appellee's  risk.    He,  the 
appellant,  was  bound  to  keep  it  safely  and  deliver  it  on  de- 
mand.    In  the  case  o{  Johnson  v.  Baird,  3  Blackf.  182,  thi 
court  said :     "  In  the  case  of  a  contract  for  the  delivery  of 
specific  articles,  at  a  given  time  and  place,  if  the  debtor  has 
the  articles  at  the  place  on  the  day,  ready  to  deliver,  and  the 
creditor  does  not  attend  to  receive  them,    *    *    the  debtor 
may,  if  he  choose,  set  off  the  articles  for  the  creditor,  by 
weight,  measure,  count,  or  value,  according  to  the  contract, 
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and  if  the  creditor  do  not  come  to  receive  them,  the  debtor 
may  abandon  them,  and  if  he  do  so,  he  is  discharged  from  all 
liability  or  responsibility ;  and  if  the  articles  be  lost  or  dam- 
aged, the  loss  falls  on  the  creditor.  But  if  the  debtor  should 
not  abandon  the  articles,  but  elect  to  retain  them  in  his  own 
possession,  he  is  bound  to  keep  them  safely  at  his  peril  for 
the  creditor,  and  is  liable  for  them  if  they  are  damaged  or  lost; 
and  he  is  bound  to  deliver  them  to  the  creditor  whenever  he 
calls  at  the  place  for  them.  *  *  *  When  the  defendant  * 
retains  the  articles  in  his  possession,  he  is  bound  at  his  own 
peril  and  risk  to  keep  them  safely,  and  to  deliver  them  to  the 
creditor  on  his  demand ;  and  should  he  neglect  or  refuse  to 
so  do;  he  is  liable  in  an  action  of  trover."  To  the  same  effect 
is  the  case  of  Ride  v.  Churchill,  2  Denio,  145.  On  the  2d  of 
February,  1880,  the  appellee  notified  the  appellant  that  on 
the  4th  of  February,  1880,  she  would  be  at  the  Smith  barn, 
where  the  oats  were,  to  receive  her  share,  and  on  that  day  she 
was  there  with  wagons,  hands  and  sacks,  and  the  appellant 
was  also  there,  and  she  demanded  her  share  and  the  appellant 
reflised  it.  The  alleged  excuse  for  refusing  was  that  the  box 
or  measure,  in  which  the  200  bushels  taken  by  appellant  were 
measured,  was  not  then  there,  and  that  appellant  did  not  know 
where  it  was ;  but  he  had  two  days'  notice,  and  his  business 
was  to  be  ready,  and  if  he  could  not  find  the  box  or  measure 
used  before,  then  to  get  some  other  accurate  measure.  It  was 
his  duty,  under  the  cases  above  cited,  to  be  ready  when  called  on. 
After  this  demand  and  refusal  the  liability  of  the  defend- 
ant for  the  value  of  the  appellee's  share  of  the  oats  was  fixed, 
and  he  could  not  afterwards  relieve  himself  of  that  liability 
by  dividing  the  oats  and  notifying  plaintiff  that  her  share 
was  ready.  In  the  case  of  Van  Rensselaer's  I^rs  v.  Jewett,  6 
Denio,  135,  the  court  said :  "  If  default  be  made  in  the  pay- 
ment of  the  wheat  at  the  day  and  the  place  specified,  the  party 
who  was  entitled  to  receive  it  is  then  entitled  to  the  value  in 
money  as  its  value  was  on  that  day.  The  debtor  can  not  af- 
VoL.  80.— 36 
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terwards  absolve  himself  from  the  contract  by  tendering  die 
wheat  in  specie,  nor  in  any  other  way  than  by  the  payment  of 
its  value  in  money."     It  follows  from  what  has  been  said,  that 
whether  the  appellant  was  right  or  not  in  refusing  to  deliver 
the  appellee's  oats  at  the  Stanton  barn,  the  second,  third  and 
fourth  conclusions  of  law  of  the  referee  were  clearly  wrong, 
and  the  court  committed  no  error  in  sustaining  the  excep- 
•  tions  thereto.     Upon  the  findings  of  the  referee,  the  appellee 
was  entitled  to  recover  the  value  of  her  share  of  the  oats  at 
the  time  of  the  demand  and  refusal,  which  the  referee  found 
to  be  $175.35,  and  the  findings  of  fact  of  the  referee  being 
sustained,  and  his  conclusions  of  law  set  aside,  the  court  wa^ 
right  in.  rendering  judgment  upon  the  findings;  it  was  not 
necessary  to  award  a  new  trial.     When  a  referee  has  made 
a  report,  his  powers  and  functions  are  ended  as  much  as  tho^ 
of  a  jury  are  when  they  have  rendered  their  verdict  and  have 
been  discharged.     Oonldin  v.  Morion,  40  Ind,  76. 

Section  350  of  the  code  provides  that  the  decision  of  the 
referee  may  be  reviewed  in  like  manner,  that  is  in  like  man- 
ner as  on  a  trial  by  the  court ;  if  there  has  been  an  exception  to 
the  conclusions  of  law  of  the  referee,  that  is  reviewed  like  an 
exception  to  the  conclusions  of  law  on  a  trial  by  the  court. 
but  the  review  of  the  decision  of  the  referee  is  made  by  the 
court  to  which  the  referee  reports.  "  Upon  exceptions  taken^ 
the  court  will  review  the  decision  of  the  referee,  in  like  man- 
ner and  under  the  same  regulations,  as  they  would  their  own 
proceedings."  Tndianay  etc.,  R.  W.  Co.  v.  Bradley,  7  Ind.  49. 
Ware  v.  Adaim,  12  Ind.  359;  Royal  v.  Baer,  17  Ind.  332: 
Way  V.  Fravel,  61  Ind.  162.  Where  there  is  error  of  the 
referee  in  his  findings  of  facts,  then  a  new  trial  must  he 
awarded,  but  where  the  findings  of  fects  are  sustained,  and 
the  error  is  in  the  conclusions  of  law,  there  is  no  reason  for 
trying  the  facts  again,  and  the  court  ought  to  correct  the  de- 
cision of  the  referee,  by  rendering  a  judgment  according  to 
law,  upon  the  facts  as  found  by  the  referee.  The  provisions 
of  the  New  York  code  as  to  references  are  substantially  the 
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same  as  ours ;  there  was  a  reference  "  to  hear  and  determine 
the  issues/'  and  the  referee  found  the  facts  .and  reported  them 
with  his  conclusions  of  law.  It  was  held  that  where  such  a 
referee  reports  correct  findings  of  fact,  but  erroneous  con- 
clusions of  law  thereon,  the  court,  on  the  coming  in  of  the 
report,  is  not  required  to  send  it  back  for  correction,  but  may 
itself  draw  the  proper  legal  conclusions  from  the  facts.  Aua^ 
tin  V.  AheamCy  61  N.  Y.  6. 

The  judgment  of  the  court  below  was  right. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  that 
the  judgment  of  the  court  below  be  and  it  is  hereby  in  all 
things  affirmed,  at  the  costs  of  the  appellant. 


No.  9175. 

Cole  v.  Kidd,  Administrator. 

QjTPREME  CoUET. — PituUice. — Assignment  of  Error. — New  Trial, — The  stat- 
utory causes  for  a  new  trial  are  not  properly  assignable  aserrors,  and,  if 
so  assigned,  they  will  present  no  question  for  the  decision  of  the  Su- 
preme Court. 

Same.— ^i//  of  Exceptions. — Eddenee, — Supreme  CourL^Iteversal  of  Judgment,— 
When  it  appears  that  the  bill  of  exceptions  does  not  contain  all  the  ev- 
idence given  in  the  cause,  the  Supreme  Court  will  not  reverse  the  judg- 
ment upon  any  question  depending  for  its  proper  decision  upon  the  suf- 
ficiency of  the  evidence. 

Same. — Evidence. — Objection  to  Question. — Exception. — Where  an  objection  is 
sustained  to  a  question  propounded  to  a  witness,  a  mere  exception  to  the 
ruling  of  the  court  will  present  no  available  error,  unless  it  is  shown 
that  the  complaining  party  informed  the  court  at  the  time  what  fact  or 
facts  he  expected  to  prove  by  the  answer  to  the  question.  Then,  if  the 
offered  evidence  is  excluded,  and  an  exception  properly  saved,  the  de- 
cision, if  erroneous,  may* constitute  an  available  error. 

Same. — Record  Must  Show  Error. — Presumption. — Until  error  is  shown  by  the 
record,  the  Supreme  Court  will  indulge  every  reasonable  presumption 
in  favor  of  the  rulings  of  the  trial  court. 

From  the  Fayette  Circuit  Court. 
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W.  0.  Forrey, Duman,  B,  F.  Claypool  and Cfaj- 

pool,  for  appellant. 

L.  W.  Florea  and  G.  C.  Florea,  for  appellee. 

HowKy  J. — ^This  w&s  a  suit  by  the  appellee  against  the  ap- 
pellant, as  the  assignor,  by  endorsement,  of  a  promissory  note 
for  nine  hundred  dollars,  dated  January  15th,  1876,  executed 
by  one  Ira  A.  Lawrence,  payable  four  years  after  date,  to  the 
order  of  the  appellant,  and  by  him  endorsed  in  blank.  The 
cause  was  put  at  issue  and  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee  for  the  amount  due  on  the  note. 
The  appellant's  motion  for  a  new  trial  having  been  overruled, 
and  his  exception  saved  to  the  ruling,  the  court  rendered 
judgment  against  him,  in  appellee's  &vor,  for  the  amount 
found  due,  and  costs. 

In  this  court,  the  only  error  properly  assigned  by  the  ap- 
pellant is  the  decision  of  the  circuit  court  in  overruling  his 
motion  for  a  new  trial.  He  has  also  assigned,  as  errors,  sey- 
eral  matters  which  would  have  constituted  proper  causes  for 
a  new  trial ;  but  they  are  improper  assignments  of  error,  and, 
as  such,  present  no  question  for  the  decision  of  this  couit 
Freeze  v.  DePuy,  57  Ind.  188 ;   Wiley  v.  Barclay,  58  Ind.  577. 

In  appellant's  motion  for  a  new  trial,  the  following  causes 
were  assigned  therefor : 

1.  The  finding  of  the  court  was  contrary  to  law, 

2.  The  finding  was  not  sustained  by  sufficient  evidence. 

3.  Error  of  the  court  in  refusing  to  permit  one  James  W. 
Sample,  a  witness  for  appellant,  on  his  examination  in  chief, 
to  answer  the  following  question :  "State  if,  at  the  timeKidd 
said  that  defendant  had  fixed  it,  there  was  anything  said  in  re- 
lation to  a  note?    If  so,  state  what  was  said?'* 

4.  Abuse  of  its  discretion  by  the  court,  in  not  permitting 
the  appellant  to  testify  therein,  by  which  he  was  prevented 
from  having  a  fair  trial. 

It  is  claimed  by  the  appellant's  counsel,  in  their  brief  of 
this  cause,  that  the  finding  of  the  trial  court  was  not  sustained 
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by  sufficient  evidence ;  but  the  bill  of  exceptions,  which  ap- 
pears in  the  record,  does  not  purport  or  profess  to  contain  all 
the  evidence  given  on  the  trial  of  the  cause.  Therefore,  the 
question  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  court  is  not  properly  presented  by  the  record 
before  us,  and  can  not  be  considered  or  decided.  In  such  a 
case,  it  may  be  regarded  as  settled,  that  this  court  will  not  re- 
verse a  judgment  upon  any  questions  dependent  for  their 
proper  decision  upon  the  weight  or  sufficiency  of  the  evidence. 
Brovmlee  v.  HarCj  64  Ind.  311 ;  Hammon  v.  Seaion,  69  Ind. 
37 ;  Fouty  v.  Morrison,  73  Ind.  333. 

The  only  other  point,  made  by  the  appellant's  counsel  in 
argument,  is  that  the  trial  court  erred  in  refusing  to  permit 
the  witness,  James  W.  Sample,  to  answer  the  question  hereto- 
fore set  out  in  the  third  cause  assigned  for  a  new  trial.  The 
grounds  of  the  court's  ruling,  on  this  point,  are  not  shown  by 
tlie  record,  nor  are  they  clearly  apparent.  It  is  not  shown  by 
tTie  bill  of  exceptions,  that  the  appellant  informed  the  court 
what  the  evidence  was  which  he  expected  to  elicit  by  the 
answer  of  the  witness  to  the  question  propounded,  or  what 
fact  or  facts  he  offered  to  establish  or  prove  thereby.  This 
court  has  repeatedly  decided,  that  a  party  can  not,  by  simply 
saving  an  exception  to  the  decision  of  the  court  in  sustaining 
an  objection  to  a  question  put  to  a  witness,  get  such  an  error 
into  the  record,  as  will  be  available  to  him  for  the  reversal  of 
the  judgment.  He  must  go  farther,  and  inform  the  court  what 
it  is  that  he  proposes  to  prove  by  the  answer  to  the  question, 
and  then,  if  the  offered  evidence  is  excluded,  and  a  proper  ex- 
ception saved  to  such  ruling,  he  may,  perhaps,  gpt  an  available 
error  into  the  record.  Lemia  v.  LewiSy  30  Ind.  257 ;  Mitchell 
V.  Chambers,  55  Ind.  289;   Graeter  v.  Williams,  55  Ind.  461. 

Besides,  we  can  not  say  from  the  record  of  this  cause,  even 
if  it  appeared  what  the  evidence  was  which  the  appellant  ex- 
pected to  elicit,  and  that  it  was  competent,  that  the  court  erred 
in  refusing  to  permit  the  question  to  be  answered.  For  every 
reasonable  presumption   must  be  indulged  in  favor  of  the 
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court's  ruling,  and  the  record  before  us  does  not  exclude  the 
presumption  that  the  ruling  complained  of  was  right  ifyert 
V.  Murphy,  60  Ind.  282 ;  StoU  v.  S/aith,  70  Ind.  298 ;  B(nm 
v.PoUardyU  Ind.  177. 

We  have  found  no  available  error  in  the  record  of  thiscaose. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  10,132. 

Dorrell  v.  The  State. 


Criminal  Law. — Trtspaa, — Information, — Removing  Pari  </  £eaj(y.— te 
166  6671.  **^  CkmMrued.  —Fence. — An  information  under  section  1961,  R.  S.  1881, 
charging  that  the  defendant  removed  rails  and  stakes  from  the  fence  of 
the  prosecuting  witness,  on  the  land  of  said  witness,  shows  that  the  fence 
was  a  part  of  the  realty,  and  is  not  bad  for  not  alleging  the  separate  ni- 
nes of  the  rails  and  stakes. 

Same. — Allegation  of  Vabie  Unnecesaary, — Ecidenee, — Under  clause 9, section 
1756,  R.  S.  1881,  the  omission  to  allege  value,  or  the  amount  of  dan- 
age  or  injury,  unless  of  the  essence  of  the  offence,  is  not  ground  far 
quashing  an  indictment  or  information.  It  is  sufficient  to  make  the 
proof  on  the  trial. 

Same. — FhrticuUir  Description  of  Land  Unnecesmry. — The  land  upon  which 
an  offence  under  section  1961,  R.  S.  1881,  is  charged  to  have  been  ooa- 
mitted,  need  not  be  particularly  described. 

From  the  Ohio  Circuit  Court. 

A.  C.  Downey  and  O.  E,  Doioneyy  for  appellant. 
D,  P.  Baldimriy  Attorney  General,  and  R.  L.  Davis,  Prosfr- 
cuting  Attorney,  for  the  State. 

Woods,  J. — ^The  appellant  has  assigned  error  upon  theova^ 
ruling  of  his  motion  to  quash  the  af&davit  and  information 
upon  which  he  was  convicted. 

The  charge  in  the  information  corresponds  with  the  affi- 
davit, and  is :  "  That  on  the  21st  day  of  September,  1881,  at 
and  in  the  county  of  Ohio,  Indiana,  Isaac  Dorrell  and  P^ff 
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Dorrell,  Jr.,  did  then  and  there  unlawfully  remove  from  the 
lands  belonging  to  James  C.  Ricketts,  situated  in  said  county 
and  State,  certain  rails  and  stakes  then  and  there  being  in  and 
composing  a  fence  upon  said  land,  the  property  of  said  James 
O.  Ricketts,  and  said  rails  and  stakes  being  then  and  there  of 
the  value  of  seventy-five  dollars,  without  the  license  so  to  do 
from  said  Ricketts,  or  any  other  competent  authority/' 

The  information  is  predicated  on  section  1961,  R.  S.  1881. 
The  offence  charged  is,  with  some  change  in  the  form  of  ex- 
pression, defined  in  the  statute  as  follows :  Whoever,  with- 
out license,  from  competent  authority,  shall  cut  down  or  remove 
from  the  lands  of  another,  any  tree,  stone,  timber,  or  other  val- 
uable article,  is  guilty  of  trespass,  and,  upon  conviction  thereof, 
jshall  be  fined  in  five  times  the  value  of  such  property,  etc. 

The  first  objection  to  the  information,  which  is  pointed  out, 
is  that  the  ownership  of  the  property  removed  is  not  alleged. 

The  following  is  the  argument  of  counsel  for  the  appellant 
upon  this  point: 

"  It  may  be  conceded  that,  generally,  when  a  rail  fence  is 
on  land,  it  becomes  a  part  of  the  realty,  and  is  the  property 
of  the  owner  of  the  land ;  but,  as  it  is  not  always  so,  such  in- 
ference can  not  supply  the  place  of  an  allegation  of  owner- 
ship of  the  rails  in  a  criminal  case  like  this.  If  the  rails,  etc., 
^vere  put  on  the  land  of  Ricketts  by  mistake,  as  contemplated 
by  section  24,  p.  497,  1  R.  S.  1876,  or  if  they  were  put  there 
by  the  appellant  for  his  own  convenience,  as  the  tenant  of 
Ricketts,  with  the  right  to  remove  them  at  the  expiration  of 
his  term ;  or  if  they  were  put  there  under  some  agreement  by 
-which  he  had  the  right  to  remove  them,  they  would  not,  in 
any  such  case,  be  a  part  of  the  realty,  and  it  would  not  be  a 
breach  of  the  law  to  remove  them," 

This  objection  is  not  true  in  fact.  The  phrase, "the  prop-. 
erty  of  said  James  C.  Ricketts,''  applies  to  and  qualifies,  not 
the  land,  but  the  "rails and  stakes  *  *  in  and  composing 
li  fence,''  upon  the  land.  If  this  is  not  vSo,  then  the  ownership 
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of  the  land  is  averred  twice  both  in  the  information  and  in 
affidavit. 

The  charge  is  that  the  appellant  unlawfully  removed  the 
rails,  and  if  for  any  of  the  reasons  suggested,  his  act  was  not 
unlawful,  though  within  the  letter  of  the  statute,  it  should 
have  been  made  matter  of  defence. 

The  argument  made  by  counsel  shows  the  offence  might  be 
committed  by  one  having  no  interest  either  in  the  land  or  in 
the  property  removed,  in  cases  where  the  land  belonged  to  one 
and  the  property  removed  to  another ;  but  whether  the  own- 
ership of  the  latter  need  be  alleged,  the  case  does  not  require 
us  to  decide.  It  has  been  decided  that  a  particular  descrip- 
tion of  the  land  is  not  necessary.  Newland  v.  The  State,  30 
Ind.  Ill ;  Johnson  v.  The  Stale,  68  Ind.  43. 

It  being  shown  that  the  rails  and  stakes  were  in  and  com- 
posed a  fence  upon  the  land,  and  were  the  property  of  the 
owner  of  the  land,  it  is  sufficiently  shown  that  they  were  a 
part  of  the  realty.     Bates  v.  The  State,  31  Ind.  72. 

The  next  objection  is  that  the  value  of  the  rails  and  of  tie 
stakes  and  the  number  of  them  are  not  stated  separately. 

It  was  not  necessary  that  the  number  of  rails  and  stakes 
should  be  stated,  nor  their  separate  values.  They  are  suffi- 
ciently described  as  being  in  and  composing  a  fence  on  the 
land  of  the  prosecuting  witness,  and  the  rails  and  stakes  of  « 
fence  are  not  so  distinct,  one  from  another,  as  to  require  a 
statement  of  their  separate  values,  if  any  statement  of  value 
was  essential. 

The  criminal  code  of  1881  contains  a  provision  not  foond 
in  that  of  1852,  to  the  effect  that  an  indictment  or  informa- 
tion shall  not  be  deemed  invalid,  or  set  aside  or  quashed  "  For 
omitting  a  statement  of  the  value  or  price  of  any  matter  or 
thing,  or  the  amount  of  damages  or  injury,  in  any  case  where 
the  value  or  price  or  the  amount  of  damagesor  injury  is  not  of 
the  essence  of  the  offence."    R.  S.  1881,  section  1 756,  clause  9. 

The  value  of  the  property  is  not  of  the  essence  of  the 
offence  charged  in  this  case,  and  was  important  only  in  de- 
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tcrmiuing  the  amount  of  the  fine,  and  for  this  purpose  the 
proven  value,  not  that  alleged,  if  any  be  alleged,  must  con- 
trol.    If,  therefore,  all  averments  of  value  were  omitted,  the 
information  could  not  be  deemed  invalid. 
Judgment  affirmed,  with  costs. 


No.  8388. 

PnzEB  V.  The  Indianapolis,  Peru  and  Chicago  RAiir- 

WAY  Company. 

Practice. — Bill  of  Exceptions. — Where,  upon  overruling  a  motion  for  a  new 
trial,  time  is  given  to  file  a  bill  of  exceptions,  the  bill  may  embrace  all 
nilings  made  during  the  progress  of  the  trial,  and  at  the  terra  at  which 
time  was  given,  whether  as  to  each  time  was  given  or  not ;  and  it  is 
immaterial  whether  the  whole  be  embraced  in  one  bill  or  several. 

Same. — Interrogatories. — Answer. — Jury. — It  is  the  duty  of  the  court,  where 
interrogatories  are  asked,  to  instruct  the  jury  to  answer  them  in  the 
event  that  they  find  a  general  verdict. 

From  the  Howard  Circuit  Court. 

N.  R.  Linsday  and  T,  A.  DeLand,  for  appellant. 
/.  O'Brien  and  M.  Garrigus,  for  appellee. 

Elliott,  C.  J. — On  the  18th  day  of  January,  1879,  appel- 
lant's motion  for  a  new  trial  was  overruled,  and  thirty  days 
granted  in  which  to  file  a  bill  of  exceptions.  Two  bills  were 
filed  by  him,  one  on  the  25th  day  of  January  and  one  on  the 
15th  day  of  February. 

The  first  bill  of  exceptions  shows  that  the  appellee  asked 
the  court  to  instruct  the  jury  to  answer  interrogatories  sub- 
mitted by  it  in  case  they  found  a  general  verdict  for  the  plain- 
tiff, and  that  the  appellant  requested  the  court  to  instruct  the 
jury  to  answer  the  interrogatories,  whether  their  general  ver- 
dict was  for  the  plaintiff  or  for  the  defendant.     The  bill  shows 
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that  appellant  excepted,  but  does  not  show  that  he  then  asked 
or  obtained  leave  to  reduce  his  exception  to  writing.  Appd- 
lee^s  counsel  insist  that  we  can  not  consider  the  question  sought 
to  be  presented,  for  two  reasons :  1st,  because  the  appellant 
obtained  leave  to  file  but  one  bill  and  has  filed  two.  2d,  b^ 
cause  the  exception  was  not  reduced  to  writing  at  the  time  it 
was  entered,  and  special  leave  was  not  then  taken. 

We  think  the  first  objection  too  technical  to  prevail.  We 
suppose  that  it  can  make  no  material  difierence  whether  the 
rulings  are  exhibited  in  one  or  two  bills.  If  the  ruliogander 
examination  had  been  embodied  in  one  bill  with  the  evidence 
and  instructions,  there  could  have  been  no  such  question  as 
that  here  under  immediate  discussion,  and  we  think  ihe  fact 
that  it  appears  in  a  separate  bill  is  not  material. 

The  second  of  the  objections  stated  presents  a  more  serioos 
question.  The  case  does  not  fall  within  the  rule  declared  in 
the  cases  ofSohn  v.  The  Marion,  etc.,  Co.,  73  Ind.  77 ;  Bachuy. 
Oallentine,  76  Ind.  367,  and  kindred  cases.  In  those  cases, 
leave  was  not  obtained  at  the  term  at  which  the  decision  ex- 
cepted to  was  made ;  here  the  leave  was  obtained  at  the  same 
term.  Nor  does  it  fell  within  the  cases  of  Goodwin  v.  Swtt, 
72  Ind.  113,  and  Alcorn  v.  Morgan,  77  Ind.  184,  for  the 
reason  that  the  decisions  excepted  to  in  those  cases  were  upon 
matters  entirely  independent  of  the  trial.  In  both  of  those 
cases  the  exception  \vrs  to  rulings  upon  the  pleadings,  and 
pleadings  are  matters  altogether  distinct  and  difierent  fiom 
the  trial.  Ijeave  to  file  a  bill  -exhibiting  exceptions  to  rul- 
ings upon  th(»  trial  can  not  be  deemed  to  extend  to  matten 
distinct  and  different,  both  in  the  time  of  their  occurrence  and 
in  their  substance,  from  matters  occurring  during  the  progres 
of  a  trial.  It  can  not,  upon  any  just  principle,  be  held  that 
leave  to  file  a  bill,  granted  upon  the  overruling  of  a  motion 
for  a  new  trial,  can  be  deemed  to  have  such  a  retrospecti?? 
effect  as  to  gather  up  all  preceding  rulings  upon  pleadings  or 
like  matters. 

Where  leave  is  granted  at  the  time  the  motion  for  a  new 
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trial  is  overruled^  and  during  the  term  at  which  the  excep- 
tions were  taken,  it  may  well  be  held  that  it  reaches  back  to 
and  embraces  all  rulings  made  during  the  trial.  We  do  not 
believe  it  was  intended  that  each  of  the  rulings  should  be 
exhibited  in  separate  bills  taken  at  the  time.  If  this  were  so, 
trials  would  be  greatly  and  needlessly  prolonged.  If  an  ex- 
ception is  duly  noted  at  the  time,  the  court  and  the  parties 
arc  &irly  apprised  that  the  party  noting  it  intends  to  avail 
himself  of  it  in  case  the  result  is  adverse  to  him.  When  the 
leave  is  granted  at  the  time  the  motion  for  a  new  trial  is  ruled 
on,  it  extends  not  merely  to  parts  of  the  proceedings  on  the 
trial,  but  to  all.  Nobody  can  be  injured  by  giving  it  this 
effect,  and  to  give  it  this  effect  will  expedite  the  administra- 
tion of  justice,  preserve  rights  and  protect  parties. 

A  trial  is  from  the  beginning  to  the  end  a  unit.  It  is  not, 
for  the  purpose  of  saving  exceptions,  to  be  carved  into  de- 
tached fragments,  but  is  to  be  taken  as  one  continuous  and 
unbroken  proceeding.  Whether  it  lasts  one  day  or  many,  is 
unimportant;  it  is  a  legal  whole.  Until  terminated  by  a 
final  judgment  denying  a  new  trial,  it  is,  during  the  term  at 
which  it  was  begun,  an  entire  thing.  Tliere  are,  doubtless, 
oases  where  a  trial  is  to  be  considered  in  a  different  light ;  but 
as  to  exceptions  taken  for  the  purpose  of  securing  a  review 
of  the  rulings  made  during  its  progress,  it  is  to  be  regarded 
a.s  one  continuous  proceeding.  The  case  of  Jenka  v.  StcUe, 
39  Ind.  1,  decides  and  enforces  this  doctrine. 

An  exception  noted  during  atrial  is  covered  by  leave  taken 
at  the  term  the  decision  excepted  to  is  rendered.  The  words 
^*  at  the  time,''  as  applied  to  a  trial,  must  bo  deemed  to  mean 
before  it  has  reached  the  final  step  within  the  meaning  of  the 
decision  in  the  case  to  which  we  have  referred. 

It  was  declared,  in  Harrison  v.  Price,  22  Ind.  165,  that 
*'  There  are  two  modes  of  giving  time  to  file  bills  of  excep- 
tions, general  and  special ;  the  former  relates  to  time  given  in 
the  term  at  which  the  exception  is  taken,  may  be  given  by  parol, 
and,  hence,  may  be  presumed  to  have  been  given/'    This  doo- 
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trine  has  long  been  acted  upon,  and  ought  not  to  be  disturbei 
The  leave  taken  at  the  time  the  motion  for  a  new  trial  is  over- 
ruled, and  at  the  same  term  at  which  the  rulings  were  made  in 
the  progress  of  the  trial,  should  be  deemed  to  extend  to  and 
embrace,  not  merely  part,  but  all,  of  the  rulings  to  which  ex- 
ceptions were  stated.  The  reasonable  inference  is  that  the 
party  asked,  and  the  court  granted,  leave  to  exhibit  all  the 
rulings  made  from  the  opening  until  the  close  of  the  trial. 
It  is  the  presumption,  in  accordance  w^ith  the  doctrine  of  Har- 
mon V.  Price,  that  leave  to  reduce  to  writing  was  granted  by 
parol  when  the  exceptions  w^ere  stated,  and  that  when  further 
leave  was  given,  during  the  same  term,  all  such  exceptions 
were  embraced.  It  is  otherwise  where  leave  is  not  obtained 
until  a  subsequent  term,  for  in  such  a  case  the  proceedings  of 
the  former  term  must  appear  as  matter  of  record.  No  parol 
leave  can  be  presumed,  nor  indeed  shown,  unless  some  note 
or  minute  of  record  supplies  grounds  for  amendment. 

Our  conclusion  upon  this  point  is,  that  the  ruling  upon  the 
interrogatories  is  presented  for  our  consideration. 

It  is  the  duty  of  the  court,  where  interrogatories  are  a<?ked 
by  either  party,  to  instruct  the  jury  to  answer  them  in  the 
event  that  they  find  a  general  verdict.  The  statute  is  ex- 
plicit in  its  terms,  and  the  courts  have  no  power  to  declare 
another  rule  than  that  provided  by  the  law-making  power. 
There  is  no  room  for  construction ;  the  language  of  the  stat- 
ute is  entirely  free  from  ambiguity.  Code  1852,  section  336; 
R.  S.  1881,  section  546. 

/  There  are  strong  reasons  supporting  the  position  that  a 
court  should  not  be  allowed  to  submit  interrogatories  with  in- 
structions that  if  the  general  verdict  is  for  the  party  submit- 
ting them,  they  need  not  be  answered.  In  close  eases,  it  wonW 
induce  weak  jurors,  and  such  there  sometimes  are,  to  yield 
rather  than  undertake  the  labor  of  answering  long  and  diffi- 
cult interrogatories ;  it  would  induce  ingenious  counsel  to 
frame  many  and  perplexing  interrogatories  in  the  hope  of 
driving  jurors  to  their  side,  in  order  to  escape  a  laborious ani 
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irksome  task  J  it  would,  in  most  cases,  result  in  the  submis- 
sion to  the  jury  of  a  double  set  of  interrogatories^  and  thus 
be,  both  to  court  and  jury,  an  annoying  and  perplexing  prac- 
tice, leading  to  confusion  and  error. 

Other  questions  are  discussed,  but  as  the  case  must  go  back 
fur  another  trial,  we  have  not  thought  it  proper  to  consider 
them. 

Judgment  reversed,  with  costs. 


No.  8493. 

Christy  et  ux.  v.  Smith. 

Married  WouAV.—AliemUion  of  Real  E8t(Ue.^ParHHon,— Husband  and 
Wife, — Although  a  woman  can  not,  during  the  existence  of  a  second  or 
subsequent  marriage,  alienate  real  estate  acquired  and  held  by  her  in 
virtue  of  a  previous  marriage,  yet,  if  the  real  estate,  so  acquired  and 
held  by  her,  is  an  undivided  share  or  interest  in  the  lands  of  her  previ- 
ous husband,  she  is  entitled  to  have  such  share  or  interest  set  off  to  her 
in  severalty,  and,  to  that  end,  she  may  bring  and  maintain  an  action  of 
partition  against  the  owner  or  owners  of  the  residue  of  said  lands. 

Practice. — Motion  for  New  Trial. — Under  section  354  of  the  civil  code 
of  1852,  the  motion  for  a  new  trial  must  be  made  at  the  term  the  ver- 
dict or  decision  (finding)  is  rendered,  except  for  cause  discovered  after 
such  term. 

From  the  Vigo  Circuit  Court. 

N.  G.  Buff,  for  appellants. 

JR.  Dunnigan  and  8,  C.  Stimaon,  for  appellee. 

HowK,  J. — In  this  case  the  appellee  sued  the  appellants  to 
obtain  the  partition  of  certain  real  estate,  particularly  de- 
scribed, in  Vigo  county.  In  her  complaint,  she  alleged,  in 
substance,  that  she  was  the  owner  in  fee  of  the  undivided  one- 
third,  and  the  appellant  Mary  L.  Christy,  the  wife  of  her  co- 
appcUant,  was  the  owner  in  fee  of  the  remaining  two-thirds 
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of  said  real  estate^  which  was  held  by  them  as  tenants  in  com- 
mon.    The  appellants  jointly  answered  in  two  paragnphs; 
of  which  the  first  was  a  general  denial  of  the  compkint.  and 
the  second  paragraph  stated  special  matters  by  way  of  defence 
to  the  action.    The  appellee's  demurrer,  for  the  want  of  facts 
was  sustained  by  the  court  to  the  second  paragraph  of  answer, 
and  to  this  ruling  the  appellants  excepted.     The  trial  of  the 
cause  by  the  court  resulted  in  a  finding  that  the  appellee  vi> 
the  owner  of  the  undivided  one-sixth  part,  and  that  the  ajv- 
pellant  Mary  L.  Christy  was  the  owner  of  the  remaining  fiv»  - 
sixths  of  the  real  estate  in  controversy.    Thereupon  the  court 
rendered  an*  interlocutory  judgment  of  partition,  in  accord- 
ance with  its  finding,  and  appointed  commissioners  to  mab 
such  partition,  pursuant  to  the  judgment.     The  commissioners 
made  their  report  of  partition  to  the  court,  at  its  next  ensu- 
ing term,  which  report  was   approved  and  confirmed,  and 
final  judgment  of  partition  was  rendered  accordingly.   After 
such  final  judgment,  the  appellants  filed  their  motion  for  a 
new  trial,  which  motion  was  overruled  by  the  court,  and  to 
this  ruling  they  excepted. 

The  following  decisions  of  the  circuit  court  are  here  i*- 
signed  as  errors : 

1.  In  sustaining  the  demurrer  to  the  second  paragraph  of 
the  appellants'  answer ;  and, 

2.  In  overruling  their  motion  for  a  new  trial. 

In  the  second  paragraph  of  their  answer,  the  appellants 
alleged,  in  substance,  that  the  appellee,  before  her  then  exist- 
ing marriage,  was  the  widow  of  one  William  C.  Brooks,  de- 
ceased, who  was  the  son  and  heir  at  law  of  one  Elias  H. 
Brooks,  deceased ;  that,  in  December,  1854,  the  said  Elias  H. 
Brooks  died  intestate,  seized  in  fee  simple  of  the  real  estate 
in  controversy,  containing  forty  acres,  and  other  real  estate 
in  said  countj^  particularly  described,  containing  about  sixty 
acres ;  that  before  his  death  the  said  Elias  H.  Brooks  en" 
outed  what  purported  to  be  his  last  will  and  testament,  whicli 
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was  recorded  in  the  recorder's  office  of  said  county ;  that,  by 
the  terms  of  said  pretended  will,  all  the  said  real  estate  was 
devised  to  Elizabeth  Brooks,  during  her  widowhood  or  her 
natural  life,  and  then  in  fee  to  the  said  William  C.  Brooks ; 
that  the  said  Elizabeth  Brooks,  widow,  and  the  said  William 
C.  Brooks,  son,  jointly  entered  into  possession  of  all  said  real 
estate,  under  the  said  will,  and  held  and  occupied  the  same, 
and  used  the  rents  and  profits  thereof,  for  nearly  twenty  years ; 
that,  while  so  holding  the  said  premises,  the  said  William  C. 
Brooks  and  his  wife,  the  appellee,  and  the  said  Elizabeth 
Brooks  sold  and  conveyed  certain  parts,  particularly  de- 
scribed, of  said  one  hundred  acres,  and  that,  since  the  death 
of  said  William  C.  Brooks,  the  appellee,  and  the  said  Eliza- 
beth Brooks,  and  one  Charles  C.  Brooks,  the  son  and  only 
heir  at  law  of  said  William  C.  Brooks,  had  sold  and  conveyed 
a  certain  other  part  of  said  one  hundred  acres ;  that  all  said 
real  estate,  so  sold  and  conveyed,  was  of  the  value  of  $1 ,200, 
and  equal  in  value  to  that  part  of  said  one  hundred  acres,  of 
which  the  appellee  claimed  partition  in  this  case ;  that  the  ap- 
pellants had,  by  agreement  and  by  way  of  compromise,  waived 
all  their  interest  in  and  to  the  said  lajids,  so  sold  and  con- 
veyed by  the  appellee  and  her  privies  in  interest  and  title ; 
that  the  said  Elizabeth  Brooks  was  dead,  and  the  appellee, 
since  the  death  of  said  William  C.  Brooks,  had  intermarried 
with  one  William  Smith,  who  was  then  her  husband  and  then 
living;  and  that  said  Charles  C.  Brooks  was  the  only  child 
and  heir  at  law  of  said  William  C.  Brooks,  and  would  inherit 
the  real  estate  in  controversy,  in  case  the  said  William  Smith 
should  survive  the  appellee;  and  that  the  said  Charles  C. 
Brooks  had  conveyed  said  real  estate  to  the  appellants,  and 
they  asked  that  these  matters  might  be  considered  in  deter- 
mining the  interest  the  appellee  might  have  in  said  real  estate. 
And  the  appellants  further  said,  that,  recognizing  the  sales 
and  conveyances  made  by  appellee  and  the  said  William  C. 
Brooks,  and  the  said  Charles  C.  Brooks,  as  a  fair  and  equitable 
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division  and  partition  of  all  the  real  estate  of  said  Elias  E 
Brooks^  and  on  request  of  appellee  and  the  said  Charles  C. 
Brooks,  they,  the  appellants,  had  quitelaimed  and  conveyed 
to  the  grantees  thereof  all  their  right,  title  and  interest  in  and 
to  the  real  estate  so  conveyed  as  aforesaid.  Wherefore  the? 
asked  that  the  said  lauds  so  conveyed  should  be  taken  into  ac- 
count, and  the  appellee  charged  with  the  same,  ib  any  partition 
that  might  be  decreed,  and  for  general  relief. 

It  would  seem  from  the  language  of  this  paragraph  of  answer, 
that  the  appellants  intended  and  attempted  to  state  therein  two 
separate  and  distinct  matters,  by  way  of  defence  to  the  appel- 
lee's cause  of  action.     As  to  each  of  these  matters,  we  think 
that  the  allegations  of  the  paragraph  were  clearly  insufficient 
In  the  first  part  of  the  paragraph,  the  appellants  apparently 
rely  upon  the  facts,  that  the  appellee  derived  her  title  to^and 
held  her  interest  in,  the  land  in  controversy,  as  the  widow  of 
said  William  C.  Brooks,  deceased,  and  that  she  had  subse- 
quently intermarried  with,  and  was  at  the  commencement  of 
this  action  the  wife  of,  said  William  Smith.     These  ficts 
would  operate,  under  the  provisions  of  section  18  of  the  d^ 
scent  law,  to  prevent  the  appellee  from  alienating,  during  her 
said  marriage,  with  or  without  the  assent  of  her  said  hosbani 
her  interest  in  said  real  estate,  except  in  the  cases  provided 
for  in  said  section,  as  amended  by  the  act  of  March  29th,  1879. 
Acts  1879,  p.  123;  R.S.1881,  sec.  2484;  Cb/inec^icuf ,  ete.,  Jiu. 
Go.  V.  Athorij  78  Ind.  10.     But  these  facts  would  not  interfere, 
in  any  manner,  with  the  appellee's  free  use  and  enjoymentof 
her  share  of  said  real  estate,  nor  operate  as  a  bar  to  this  action 
of  partition,  brought  by  her  to  have  her  share  thereof  set  off 
to  her  in  severalty.     Appellee  was  the  owner  in  fee  simpleof 
her  share  of  the  real  estate,  which  descended  to  her  from  her 
first  husband,  notwithstanding  her  subsequent  marriage;  and 
we  know  of  no  law  which  would  prevent  her  from  maintaining 
an  action  for  the  partition  of  such  real  estate,  during  su(4 
marriage. 

The  other  matter,  upon  which  the  appellants  apparently 
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relied  as  a  defepce  to  this  suit,  was  that  the  appellee's  first 
husband,  William  C.  Brooks,  took  by  devise  or  descent  from 
his  father,  Elias  H.  Brooks,  about  100  acres  of  land;  and  that 
the  appellee  had  joined  with  others  in  conveying  away  all  of 
said  land,  except  the  forty  acres  in  controversy  in  this  suit. 
The  appellants  did  not  allege  that  the  appellee  received  any 
more  than  her  proper  share  of  the  moneys  obtained  on  account 
of  such  conveyances ;  or,  indeed,  that  she  received  any  part  of 
such  moneys.  No  reason  was  shown,  therefore,  why  the  court 
should  take  into  account  the  land  so  conveyed,  in  making 
partition  of  the  real  estate  in  controversy,  and  no  sufficient 
fects  were  alleged  in  the  answer,  to  enable  the  court  to  intel- 
ligently consider  or  decide  this  question. 

For  the  reasons  given,  we  are  clearly  of  the  opinion  that 
the  court  committed  no  error  in  sustaining  the  demurrer  to 
the  second  pai'ugraph  of  answer. 

The  appellants'  motion  for  a  new  trial  was  not  made  at  the 
term  of  the  court  at  which  the  cause  was  tried  and  the  find- 
ing rendered,  nor  was  it  made  for  any  cause  discovered  after 
such  term.  In  section  354  of  the  Code  of  1852,  it  was  pro- 
vided that  "  The  application  for  a  new  trial  must  be  made  at 
the  term  the  verdict  or  decision  is  rendered."  2  R.  8.  1876, 
p.  183;  section  422,  Code  of  1881 ;  section  661,  R.  S.  1881. 
*^  The  term  '  decision,'  as  used  in  the  above  statute,  is  clearly 
used  in  the  sense  of  finding  upon  the  fects,  where  the  cause 
is  tried  by  the  court."  Wihon  v.  Vance,  Sb  Ind.  394.  In  the 
case  at  bar,  the  appellants'  motion  for  a  new  trial  was  made 
too  late,  under  the  law,  and  for  this  reason,  if  for  no  other,  it 
was  properly  overruled.  Cvisinger  v.  Nebeker,  58  Ind.  401 ; 
The  Pennsylvania  Co.  v.  Sedmck,  59  Ind.  336. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
Vol.  80.— 37 
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Supreme  Court. —  Weight  of  Evidence, —The  Supreme  Court  will  not  weigh 
the  tv'stimony  nor  disturb  a  verdict  or  finding  where  there  is  anj  evi- 
dence legally  tending  to  support  it. 

From  the  Whitley  Circuit  Court. 

W.  Olds,  for  appellant. 

T.  R.  Martihall  and  W.  f\  McNagny,  for  appellee. 

Morris^  C. — The  appellee  sued  the  appellant  for  work  and 
labor  done  and  material  furnished  in  making  and  putting  up 
in  the  appellant^s  store  four  counters,  and  for  making  and 
putting  up  a  case  with  some  153  drawers,  for  which  he 
charged  $358.51 .  The  appellant  answered  in  three  paragraphs: 
1st.  General  denial;  2d.  Payment;  3d.  Admitting  the  work 
and  labor  to  have  been  performed  and  the  materials  furnished, 
as  stated  in  the  appellee^s  complaint,  but  alleging  that  the 
four  counters,  for  which  the  appellee  demands  $290,  were 
made  pursuant  to  an  agreement  between  the  parties,  whereby 
the  appellee  promised  and  agreed  to  make  the  counters  for 
$20  each.  The  appellee  replied  to  the  second  and  third  par- 
agraphs of  the  answer  by  a  general  denial.  The  cause  was 
submitted  to  a  jury,  who  returned  a  verdict  for  the  appellee. 
The  appellant  moved  for  a  new  trial,  on  the  grounds  that  the 
verdict  was  contrary  to  and  not  supported  by  sufficient  evi- 
dence, and  because  the  damages  were  excessive.  The  court 
overruled  the  motion,  and  the  appellant  excepted. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
as  error. 

The  appellee  testified  that  the  materials  were  furnished  and 
the  work  done  as  stated  in  his  complaint.  He  also  testifi^'^l 
to  their  value,  and  that  no  contract  had  been  made  between 
him  and  the  appellant  as  to  the  counters.  Afterward,  he  ad- 
mitted that  a  contract  upon  the  subject  had  been  made,  but  be 
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further  testified  that  it  was  afterwards  so  modified  as  to  leave 
the  price  of  the  counters  undetermined.  The  appellant  tes- 
tified to  the  contract  as  stated  in  the  third  paragraph  of  the 
answer — that  the  appellee  was  to  make  the  counters  for  J20 
each,  and  that  the  contract  had  not  been  changed.  He  also 
proved  by  several  witnesses  that  the  appellee  had  admitted 
the  making  of  the  contract  as  testified  to  by  the  appellant. 

The  contention  between  the  parties  is  confined  to  the  price 
allowed  the  appellee  for  the  counters.  The  appellant's  coun- 
sel says  that  the  evidence  is  overwhelmingly  against  the  ver- 
dict, that  the  verdict  is  the  result  of  a  mere  whim  of  the  jury, 
clearly  wrong,  and  that  this  court  should  set  it  aside.  All 
this  may  be  true,  but  as  the  testimony  of  the  appellee,  if  true, 
justified  the  verdict,  we  can  not  disturb  it.  As  it  was  the 
duty  of  the  jury  to  weigh  the  conflicting  testimony  fairly  and 
impartially,  with  the  view  of  reaching  the  truth,  we  must  pre- 
sume that  they  did  so,  giving  credit  to  the  witness  whose 
manner  and  conduct  upon  the  stand  seemed  most  to  entitle 
him  to  their  confidence.  And  this  presumption  is  greatly 
strengthened  by  the  refusal  of  the  judge  who  presided  at  the 
trial,  and  saw  and  heard  the  witnesses  give  their  testimony, 
to  disturb  the  verdict.  It  is  fair  to  presume  that  he,  with 
ample  opportunity  to  form  a  correct  judgment,  would  not  al- 
low a  verdict  to  stand  against  what  seemed  to  him  to  be  the 
decided  and  overwhelming  weight  of  the  testimony.  This 
court  will  not  weigh  the  testimony  nor  disturb  a  verdictwhere 
there  is  any  testimony  legally  tending  to  support  it.  The  Fort 
Wayne,  etc.,  R.  i2.  Co,  v.  Husselman,  65  Ind.  73;  Butter- 
Jleldv.  TriUipo,  67  Ind.  338.  The  judgment  should  be  affirmed. 
Per  Curiam. — It  is  ordered,  on  the  foregoing  opinion,  that 
the  judgment  below  be  affirmed,  at  the  costs  of  the  appellant. 
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Contract. — Cknutrueiian. — InterprttaHm  6y  Ads  of  PBtrUes. — ^The  paitia  to 
tie    li  a  contract  may  pat  their  own  interpretation  upon  it,  so  long  as  the  r- 

suit  is  not  a  contract  which  is  in  itself  unlawful. 

Same. — When,  bj  its  terms,  a  contract  is  of  doubtful  or  ambiguoos  mei&- 
S^^Soj  ing,  resort  may  be  had  to  proof  of  the  situation  and  ciicumstanoes  of 

ISL^l  the  parties  when  they  made  it  and  of  their  transactions  under  it,  for  the 

purpose  of  ascertaining  the  true  intention. 

8ame.— Jury. — Quotum  of  Fact.—When  resort  is  had  to  the  situation  and 
circumstances  of  the  makers  of  a  doubtful  or  ambiguous  contract,  and 
of  the  parties'  transactions  under  it,  for  the  purpose  of  ascertalniog  the 
true  meaning,  the  question  must  be  left  to  the  jury  as  one  of  fact  in  the 
light  of  the  evidence,  including  the  contract  itself. 

Bake,— Public  Policy,— Possession  €f  ChaUd  does  not  Sham  lSiU.—Thiat  if 
nothing  unlawful  or  against  public  policy,  in  an  arrangement  whereby 
one  puts  his  goods  in  the  possession  of  another  as  bailee,  agent  or  factor, 
to  Sell,  retaining  the  title  thereto  so  long  as  unsold  in  himself. 

Same. — One  who  buys  or  contracts  with  reference  to  personal  propertr, 
must  enquire,  at  his  peril,  into  the  ownership,  or  at  least  the  right  of 
disposition  in  the  one  with  whom  he  deals.  Possession  does  not  consti- 
tute ownership. 

Same. — Insinidion, — Consignment, — Sale. — BailmenL — In  an  action  for  the 
recovery  of  personal  property  by  a  consignor  against  a  sheriff  holding 
the  same  under  an  execution  against  the  consignee,  it  is  not  error  to  in- 
^  struct  the  jury  with  reference  to  the  contract  between  the  consignor  and 

consignee,  that  if  the  contract,  in  the  absence  of  frauds  was  one  of  sale  t* 
the  consignee,  the  plaintiff  could  not  recover,  but  otherwise,  if  ooe  of 
consignment,  that  is,  a  contract  by  wjiich  the  plaintiff  retained  the  ovn- 
ership  of  the  goods,  and  put  them  in  the  possession  of  the  consignee  to  eell 
and  acco'int  to  the  plaintiff,  and  that,  under  the  evidence,  the  jniy  might 
determine  which  construction  the  parties  themselves  had  placed  apofi 
the  contract. 

TBA.CTiCB.Speeial  Instruction  Must  be  Requested. — If  a  party  desire  a  further 
explanatory  instruction  in  addition  to  one  given,  which  is  good  as  faras 
it  goes,  he  must  specially  request  it,  in  order  to  present  the  question  on 
appeal.  • 

From  the  Marion  Superior  Court. 

S,  Claypooly  H.  (7.  Newcomb  and  W,  A,  Ketchaniy  for  ap- 
pellants. 

W.  3forrow,  N.  Truster  and  J.  A,  Ilenrjf,  for  appellees. 
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Woods,  J. — ^The  appellees  obtained  a  judgment  against 
the  appellants  for  the  recovery  of  possession  of  personal  prop- 
erty. The  appellant  Reissner,  by  virtue  of  an  execution  is- 
sued to  him  as  sherifi^  had  levied  upon  the  articles  in  ques- 
tion as  the  goods  of  Everett  <fe  Homan,  the  execution  de- 
fendants ;  and  the  disputed  point  in  the  case  was^  whether 
the  goods,  in  feet,  belonged  to  Everett  &  Homan,  or  to  the 
appellees,  Oxley  &  Giddings. 

The  evidence  shows  that  the  appellees,  who  were  wholesale 
dealers  in  gas  fixtures  and  like  goods,  in  New  York  City,  en- 
tered into  a  contract  for  supplying  their  goods  to  Everett  & 
Homan,  who  were  doing  business  in  Indianapolis,  and,  under 
that  agreement,  shipped  to  Everett  <&  Homan  the  goods  in 
dispute.  Evidence  was  also  given  of  the  previous  dealings 
of  the  parties,  as  well  as  of  their  dealings  under  the  contract, 
of  which  the  following  is  a  copy : 

"This  agreement  between  Oxley  &  Giddings,  of  New  York 
City,  parties  of  the  first  part,  and Everett  and Ho- 
man composing  the  firm  of  Everett  &  Homan,  of  the  city  of  Indi- 
anapolis, Indiana,  parties  of  the  second  part,  witnesseth :  that 
for  and  in  consideration  of  the  mutual  covenants  herein  con- 
tained, and  for  other  good  and  valuable  considerations,  the 
parties  of  the  first  part  hereby  covenant  and  agree  to  ship  and 
consign  goods,  wares  and  merchandise  from  time  to  time  to 
the  extent  of  about  three  thousand  dollars  in  amount,  includ- 
ing the  merchandise  already  shipped  and  consigned  to  the 
parties  of  the  second  part ;  it  being  mutually  agreed  that  the 
goods  heretofore  consigned  and  hereafter  to  be  shipped  and 
consigned,  shall  be  on  the  average  of  about  fifteen  hundred 
dollars  in  amount.  The  parties  of  the  second  part  hereby 
covenant  and  agree  to  keep  all  such  merchandise  so  shipped 
and  consigned  to  them  fully  insured  in  some  responsible  insur- 
ance company,  in  the  name  or  for  the  benefit  of  the  parties 
of  the  first  part.  That  if  at  any  time  such  consignment  should 
exceed  in  value  the  sum  of  fifteen  hundred  dollars,  then  in 
that  case  the  parties  of  the  second  part  are  to  give  their  prom- 


582  SUPREME  CX>URT  OF  INDIANA, 

Reissner  et  cd,  r.  Oxley  ti.  al. 

issory  notes  to  the  parties  of  the  first  part,  for  their  use,  for 
such  sums  or  amounts,  and  on  such  time,  as  follows:  Each 
month's  accounts  to  be  settled  by  four  (4)  and  six  (6)  months' 
notes,  and  for  the  faithful  performance  of  the  covenants  and 
agreements  herein  contained,  the  parties  of  the  second  pan 
hereby  bind  themselves  jointly  and  severally  firmly  by  theae 
presents .  In  witness  whereof,  the  parties  hereto  have  set 
their  hands  and  seals  this  22d  day  of  November,  1875. 

"C.  F.  Oxley,  for  Oxley  &  Giddings.        [Seal] 
"P.  E.  Everett,  for  Everett  &  Human.    [Seal.] 

"And  it  is  further  mutually  agreed  that  the  j>arty  of  the  first 
part  shall  continue  to  keep  on  consignment  the  amount  of  fix- 
tures as  above  agreed  for  the  term  of  two  years,  and  at  the  ex- 
piration of  that  time  the  party  of  the  second  ]>art  does  hereby 
agree  to  keep  all  fixtures  that  they  may  have,  and  in  payment 
thereof  to  give  to  the  party  of  the  first  part  their  notes  di- 
vided in  three  equal  parts  for  such  amounts  as  the  fixtures 
may  be  charged,  at  four,  eight  and  twelve  months,  unless  it  is 
mutually  agreed  to  continue  the  above  agreement, 

"And  it  is  further  agreed  by  the  party  of  the  first  part^  Aal 
should  the  party  of  the  second  part  at  any  time  be  short  and 
unable  to  meet  their  notes  given,  that  the  party  of  the  first  part 
will  accept  a  draft  on  them  for  such  part  as  they  may  be  short, 
with  a  new  note  for  thirty  or  sixty  days,  with  interest,  and 
the  party  of  the  second  part  is  to  take  care  of  the  second  note 
without  any  help.  In  witness  whereof,  the  parties  have  here- 
unto set  their  hands  and  seals  this  22d  day  of  November, 
1875. 

(Signed)    "  C.  F.  Oxley,  for  Oxley  &  Giddings.    [Seal.] 
"  P.  E.  Everett,  for  Everett  &  Hom an.  [Seal.]** 

The  superior  court  did  not  undertake  to  put  a  construction 
upon  this  contract,  but  left  it  to  the  jury,  under  the  follo>viDg 
instruction,  which  is  complained  of  by  the  appellants,  to  wit: 

^^  Second,  The  question  as  to  the  ownership  of  the  prop- 
erty, considered  without  reference  to  the  question  of  fwA 
turns  upon  the  meaning  to  be  given  the  written  contract  ex^ 
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<3uted  by  the  plaintiffs  and  Everett  &  Homan.  If  the  con- 
tract was  one  of  sale  to  Everett  &  Homan,  the  plaintiffs  ac- 
tion must  fail.  If  it  was  one  of  consignment,  that  is,  a  con- 
tract by  which  the  plaintiffs  retained  the  ownership  of  the 
goods,  and  put  them  in  the  possession  of  Everett  &  Homan, 
to  sell  and  account  to  the  plaintiffs,  the  verdict  must  be  for 
the  plaintiffs,  unless  the  defendants  have  shown  by  a  clear  pre- 
ponderance of  the  evidence  that  the  transaction  was,  as  to  the 
creditors  of  Everett  &  Homan,  a  fraudulent  one.  The  con- 
tract is  ambiguous,  and  you  may  consider  it  in  connection 
with  all  the  other  evidence  in  the  cause.  If  the  parties  by 
whom  it  was  executed  treated  and  construed  it  as  a  contract 
of  sale,  and  so  acted  upon  it,  then  you  may  give  it  that  effect; 
if,  upon  the  contrary,  they  acted  under  it  as,  and,  by  their  acts 
and  conduct,  in  good  faith  treated  and  construed  it  to  be,  a 
•contract  of  consignment  of  goods  for  sale,  then  you  may  give 
it  that  meaning  and  effect." 

The  position  of  counsel  for  the  appellants  is  stated  in  their 
brief,  as  follows : 
"  We  insist : 

"  I.  That  it  was  the  duty  of  the  court  to  construe  the  con- 
tract. 

"II.  That  if  the  whole  contract,  exclusive  of  the  words 
^  ship  and  consign,'  imported  a  sale,  and  the  word '  consign '  was 
ambiguous,  it  was  the  duty  of  the  court  to  give  to  the  ambig- 
uous expression  a  meaning  consistent  with  the  rest  of  the  con- 
tract, and  not  leave  that  question  to  the  jury. 

"  III.  That  if  the  question  of  the  meaning  of  the  written 
<5ontract  should  have  been  left  to  the  jury,  it  should  have  been 
left  to  the  jury  fairly  to  decide  on  all  its  merits,  and  not  with 
an  assumption  that  there  could  be  but  one  possible  meaning 
given  to  the  word  'consign.'  It  is  assumed  by  the  court,  in 
this  second  instruction,  that  no  possible  meaning  could  be  given 
to  the  word  '  consign '  except  one  that  would  import  an  agency. 
Oonsignment  and  agency  are  treated  as  interconvertible,  and, 
under  this  instruction,  the  jury  was  directed,  in  effect,  that  to 
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consign^  however  used,  implied,  necessarily,  the  creation  of  an 
agency ;  that  it  could  have  but  one  meaning. 

"  IV.  The  tenor  of  the  judge's  instructions,  taken  as  awhole, 
was  to  direct  the  jury  that  unless  we  had  shown  that  the  word 
*  consign '  was  used  for  a  fraudulent  purpose,  their  finding  must 
be  against  us,  and  we  were  placed  under  a  much  heavier  bur- 
den than  was  right." 

While  there  has  been,  and  is  perhaps  yet,  a  difference  of 
opinion  among  the  members  of  this  court,  in  reference  to  the 
interpretation  of  this  contract,  if  construed  without  looking 
beyond  its  terms,  we  are  agreed  that  it  was  proper  to  leave  it 
to  the  jury  to  determine,  under  the  evidence  which  \\i»  ad- 
mitted without  objection,  and,  indeed,  was  adduced  by  both 
sides,  what  construction  the  parties  themselves  had  placed 
upon  it;  and  that,  for  the  purpose  of  submitting  this  question 
to  the  jury,  the  instruction  which  was  given  is  not  justly  sub- 
ject to  the  objections  urged  against  it. 

The  right  of  parties  to- put  an  interpretation  upon  their  own 
contracts,  even  to  the  extent  of  doing  away,  practically,  with 
the  ordinary  and  plain  meaning  of  terms,  can  not  well  be  de- 
nied, so  long  as  their  interpretation  does  not  result  in  a  eon- 
tract  which  for  some  reason  is  in  itself  unlawful.  And  the 
cases  are  numerous  and  consistent,  which  permit  a  resort  to 
proof  of  the  circumstances  or  situation  of  the  particF,  when  their 
contract  was  made,  and  of  their  transactions  under  it,  when 
its  terms  are  of  doubtful  or  ambiguous  meaning,  for  the  pur- 
pose of  arriving  at  the  true  intention,  and,  when  this  is  done, 
the  question  must  be  left  to  the  decision  of  the  jury  substan- 
tially as  was  done  in  this  instance. 

See  the  following  authorities,  which  are  more  or  less  io 
point:  Bates  v.  Dehaven,  10  Ind.  319;  Symmes  v.  Bmnij 
13  Ind.  318 ;  BeWs  Adm\v  v.  Oolding,  27  Ind.  173 ;  Cbnire// v. 
Pumphrej/y  9  Ind.  135 ;  Wilcoxen  v.  BowleSy  1  Iol,  An.  230; 
Lowber  v.  Le  Roy,  2  Sandf.  202 ;  Williamson  v.  McClure,  37  Pa. 
St.  402;  Prather  v.  Ross,  17  Ind.  495;  Eaton  v.  Smiih,^ 
Pick.  150;  Etting  v.  President,  etc.,  11  Wheat.  59 ;  School  DU- 
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irict  V.  Lynch,  33  Conn.  331 ;  Watson  v.  Blaine,  12  Serg.  & 
R.  (Pa.)  131;  Harper  v.  Kean,  11  Serg.  &  R.  (Pa.)  280; 
Frederick  v.  Campbell,  14  Serg.  &  R.  (Pa.)  293 ;  2  Pars.  Con. 
(6th  ed.)  493. 

Instead  of  the  criticism,  that  the  instruction  assumes  '^  that 
there  could  be  but  one  possible  meaning  given  to  the  word 
'  consign/  ^'  it  would  be  more  accurate  to  say  that  it  was  a  direct 
charge  that  there  could  be  but  one  meaning  to  the  word  which 
would  enable  the  plaintiffs  to  recover,  and  that  unless  that 
meaning  was  shown  to  have  been  the  one  intended,  the  ver- 
dict should  be  for  the  appellants,  "  that  is  "  (in  the  language 
of  the  instruction), "  a  contract  by  which  the  plaintiffs  retained 
the  ownership  of  the  goods,  and  put  them  in  the  possession  of 
Everett  &  Homan,  to  sell  and  account  to  the  plaintiffs." 

There  was  certainly  no  error  in  this.  It  was  a  clear  and 
distinct  statement  of  the  exact  point  in  dispute,  to  be  deter- 
mined according  to  the  evidence,  and  it  is  not  to  be  presumed 
or  supposed  that  it  could  have  been  taken  by  the  jury  as  a 
judicial  definition  of  the  word  consign,  in  any  of  its  forms,  as 
used  in  the  contract.  On  the  contrary,  the  jury  is  explicitly 
told  that  "  the  contract  is  ambiguous,"  and  that  they  should 
*^  consider  it  in  connection  with  all  the  other  evidence  in  the 
cause." 

There  is  clearly  no  error  in  what  is  said  in  the  instruction, 
and  if  the  appellants  desired  the  court  to  add  an  explanation 
of  the  definitions  of  the  lexicographers,  they  should  have  asked 
for  it.  We  do  not  perceive,  however,  that  further  instruction 
in  this  particular  was  desirable  or  necessary. 

There  certainly  are  strong  indications  in  the  contract,  that 
the  parties  intended  a  bailment  of  the  goods  shipped  under  it 
for  and  during  the  period  of  two  years  at  least,  and,  if  in  good 
faith  and  without  disagreement  between  themselves,  they  so 
construed  the  instrument  and  conducted  their  business  upon 
that  understanding,  as  the  evidence  strongly,  if  not  conclu- 
sively, tends  to  show  they  did,  there  was  nothing  unlawful  or 
against  public  policy  in  their  so  doing,  and  there  is  no  legal 
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or  equitable  grounds  upon  which  the  creditors  of  either  party 
may  insist  that  the  intention  of  the  parties  shall  be  thwarted. 

It  is  argued  that  the  tendency  of  the  contract,  if  constroed 
or  treated  as  establishing  a  l)ailment,  was  to  confer  upoo  Ev- 
erett &  Honian  an  appearance  of  ownership,  and  so  to  give 
them  an  undue  credit.  But  the  argument  is  manifesdy  &lk- 
cious.  It  would  strike  down  all  contracts  of  bailment,  agency, 
conditional  sale,  hiring  and  the  like,  whereby  the  property  of 
one  is  put  in  the  possession  and  control  of  another.  Possesaon 
is  one  of  the  indicia  of  property,  but  no  dealer  can  act  upon 
it  as  conclusive.  If  he  buys  or  contracts  with  reference  to 
personal  property,  he  must,  at  his  peril,  enquire  into  the  real 
ownership,  or  at  least  into  the  right  of  disposition.  Any  otber 
rule  would  be  impracticable,  and  make  business,  except  on  the 
most  limited  scale,  impossible. 

Upon  the  question  whether  the  contract  was  in  fiict  firaudu- 
lent,  the  charge  of  the  court  was  quite  as  fiivorable  to  the  ap- 
pellants as  it  ought  to  have  been,  and  no  particular  error  is 
pointed  out. 

The  judgment  is  affirmed,  with  costs. 


No.  9973. 

Halloran  v.  The  State. 

Criminal  Law.— Former  OonvidUm^—AtaauU  and  Battery. — JudgmaUBad- 
iUently  Procured  no  Bar  to  Prosecution, — A  judgment  of  conyiction  of  •*• 
sault  and  battery,  fraudulently  procured  by  a  defendant,  before  a  jostioe 
of  the  peace,  in  the  absence  of  the  injured  party,  is  no  bar  to  a  realpiW" 
ecution  for  the  same  offence.    Such  judgment  is  a  mere  nnllity. 

8ame. — Jeopardy. —  JFAe/i  it  Attojchea. — Jeopardy  does  not  attach  until  tk 
first  step  in  the  trial  is  taken. 

8am£. —  When  no  Bar. — A  defendant  can  not  shelter  himself  behind  the 
jeopardy  into  which  he  thrust  himself  in  defiance  of  law  and  in  oppott* 
tion  to  the  desire  of  the  officers  of  the  State. 
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Same. — Trial  in  Abseiice  cj  Injured  Party, — FrauduUrU  Judgment  of  Con- 
viction.— Where  a  justice  of  the  peace,  in  a  prosecution  instituted  before 
him  by  the  defendant  for  assault  and  battery,  over  the  objection  of  the 
officers  of  the  State  and  their  motion  to  dismiss,  and  in  the  absence  of 
the  injured  party,  because  too  badly  injured  to  attend,  renders  a  judg- 
ment of  conviction,  it  is  fraudulent,  and  not  a  bar  to  a  real  prosecution. 

From  the  Jasper  Circuit  Court. 

S,  P.  Tliompson  and  D.  J,  Thompson^  for  appellant. 

D.  P.  BaldimUy  Attorney  Gfeneral,  W,  W.  Thornton,  D.  L, 
Bishoppy  Prosecuting  Attorney,  and  F.  W.  Babcock,  for  the 
State. 

Elliott,  C.  J. — Appellant  was  convicted  of  an  assault  and 
battery  upon  the  person  of  Edward  O'Connor. 

In  a  very  able  and  elaborate  brief,  counsel  for  appellant 
argue  that  he  was  entitled  to  an  acquittal  uj>on  the  ground  of 
self-defence.  We  can  not  reverse  for  this  reason.  There  is 
evidence  abundantly  sustaining  the  finding  of  the  trial  court 
upon  this  point. 

The  second  proposition  advanced  by  appellant  is,  that  he 
was  entitled  to  an  acquittal  because  the  evidence  shows  a 
former  conviction  for  the  same  offence  as  that  charged  in  the 
present  information.  The  counsel  for  the  State,  with  much 
^earnestness,  combat  this  proposition.  In  order  to  properly 
understand  the  question  in  dispute  between  the  parties,  it  is 
necessary  to  give  a  brief  synopsis  of  the  evidence.  Elza 
Phillips  was  the  appcllant^s  attorney,  and  at  his  request  one 
John  F.  Boroughs  filed  an  aflBdavit  before  a  justice  of  a 
peace,  charging  appellant  with  the  assault  and  battery  upon 
O^Connor ;  a  warrant  was  issued,  and  the  appellant  arrested ; 
A  subpoena  was  issued  for  and  served  upon  the  injured  person ; 
on  the  day  appointed  for  the  trial,  two  attorneys,  one  a  deputy 
prosecutor,  appeared  for  the  State ;  the  appellant  appeared  and 
secured  a  postponement;  at  the  time  fixed  by  the  court,  Phil- 
lips filed  a  statement  of  O'Connor,  asking  that  the  appellant 
should  not  be  prosecuted ;  an  affidavit  of  O'Connor  was  filed 
by  the  attorney  representing  the  State ;  the  justice's  record 
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recites,  "  that  the  court  overruled  it  as  a  counter  affidavit,  and 
the  attorneys  for  the  State  then  \i'ithclrew  from  the  case  and 
court ;  the  court,  after  hearing  the  evidence,  and  being  My 
advised  in  the  premises,  ordered  and  adjudged  that  the  defen- 
dant be  fined  the  sum  of  five  dollars  and  the  costs  of  this  Buit." 

The  affidavit  tendered  by  the  State  showed  that  (yCounor 
did  not  desire  the  prosecution  dismissed — did  not  knowingly 
make  any  statement  to  that  effect;  that  if  any  such  statement 
existed,  it  was  procured  by  fraud ;  that  he  was  so  seriously 
injured  as  to  be  unable  to  appear.  It  was  also  shown  that^the 
State  asked  a  continuance ;  that  the  prosecutor  offered  to  show 
by  Dr.  Bitters,  that  O'Connor  was  unable  to  be  present;  that 
he  called  attention  to  the  law  prohibiting  a  justice  from  tir- 
ing a  case  in  the  absence  of  the  injured  party ;  that,  after  the 
continuxnce  had  been  refused,  the  prosecutor  asked  leave  to 
dismiss  the  case ;  that,  after  leave  was  refused,  counsel  for  the 
State  withdrew,  and  the  trial  proceeded  in  their  absence.  There 
is  evidence  showing  that  O'Connor  was  unable  to  leave  his  bed, 
that  appellant  and  the  justice  knew  this;  and  there  is  ak^ 
evidence  tending  strongly  to  show  that  the  statement  allegt^ 
to  have  been  made  by  O'Connor  was  procured  by  the  fraudu- 
lent act  of  appellant's  attorney,  Elza  Phillips. 

If  the  appellant  was  in  jeopardy,  on  the  charge  preferred 
by  his  own  attorney,  before  the  justice  of  the  peace,  he  vol- 
untarily, and  against  the  earnest  opposition  of  the  State,  placed 
himself  in  that  position.  The  State  had  made  known  to  the 
justice  the  fact  of  the  injured  man's  inability  to  appear;  had 
brought  to  his  attention  the  imperative  provision  of  the  stat- 
ute upon  the  subject,  and  had  demanded  of  him  obedience  to 
this  law.  Can  the  appellant  shelter  himself  behind  the  jeop- 
ardy into  which  he  thrust  himself  in  defiance  of  law,  in  op- 
position to  the  known  desire  of  the  State,  and  for  the  evident 
purpose  of  escaping  adequate  punishment  for  a  brutal  assault? 
The  fraudulent  purpose  and  the  corrupt  means  to  secure  a 
conviction  and  a  light  punishment,  in  the  absence  of  the  in- 
jured person,  are  very  apparent. 
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In  nearly  all  of  the  States  the  officer  prosecuting  the  pleas 
of  the  State  has  a  right  to  enter  a  nolle  prosequi,  at  any  time 
before  the  accused  is  actually  in  jeopardy,  without  leave  of  the 
court.  This  is  the  rule  declared  in  almost  all  of  the  Ameri- 
can courts,  and  was  unquestionably  the  common-law  rule,  1 
Bish.  Grim.  Law,  101 4 ;  1  Bishop  Grim.  Procedure,  section  278 ; 
Archbold's  Grim.  Law,  316.  Our  statute,  however,  changes 
this  rule ;  it  requires  that  leave  of  the  court  be  obtained.  2  it. 
S.  1876,  p.  399 ;  R.  S.  1881,  section  1673.  Where  jeopardy  has 
been  actually  incurred,  there  can  be  no  dismissal  at  all ;  a 
"nolle  prosequi,  in  such  a  case,  is,  in  effect,  an  acquittal  -of  the 
accused.     Joy  v.  The  State,  14  Ind.  139. 

In  the  case  before  the  justice  this  appellant  had  not  been 
in  jeopardy  at  the  time  the  prosecutor  asked  leave  to  dismiss, 
for  jeopardy  does  not  attach  until  the  first  step  in  the  trial  is 
taken.    1  Bishop  Grim.  Law, section  1014 ;  Joy  v.  State,  supra. 

The  evidence  in  this  case  fairly  establishes  these  important 
propositions : 

First.  The  prosecution  was  set  on  foot  by  the  agency  of 
the  accused  himself,  for  the  fraudulent  purpose  of  evading 
adequate  punishment. 

Second.  The  injured  person  was  so  disabled  by  the  act  of 
the  appellant  as  to  be  unable  to  appear  at  the  trial,  and  this 
was  known  to  the  latter,  and  to  the  justice  of  the  peace. 

Third.  The  appellant  thrust  himself  into  jeopardy  over 
the  earnest  opposition  of  the  State,  and  after  the  State  had 
asked  leave  to  dismiss  the  prosecution. 

Fourth.  The  refusal  of  leave  to  dismiss  was  brought  about 
by  the  fraudulent  practices  of  the  accused. 

The  question  which  must  control  our  decision  is,  Gan  an  ac- 
cused shelter  himself  behind  a  judgment  obtained  under  such 
circumstances  ? 

The  case  at  bar  is  a  much  stronger  one  than  that  of  Wai- 
kins  V.  The  State,  68  Ind.  427,  where  the  question  received 
careful  consideration,  and  the  following  rule,  laid  down  by 
Bishop,  is  declared  to  be  good  law :     "  But  sometimes  a  man, 
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conscious  of  guilt,  procures  proceedings  against  himself,  and 
suffers  a  slight  punishment,  thinking  thereby  to  bar  a  prose- 
cution carried  on  in  good  faith.     In  such  a  case,  if  the  first 
proceeding  is  really  managed  by  himself,  either  directly  or 
through  the  agency  of  another,  he  i^,  wliile  thus  holding  hi* 
fate  in  his  own  hand,  in  no  jeopardy  ;  the  plaintiff  State  is  no 
party  in  fact,  but  only  such  in  name ;  the  judge  is  imposed 
upon  indeed,  yet  in  point  of  law  adjudicates  nothing;  'all  i< 
a  mere  puppet-show,  and  every  wire  moved  by  the  defendant 
himself.'     The  judgment  therefore  is  a  nullity,  and  is  no  l)arto 
a  real  prosecution."     We  are  satisfied  that  this  case  should  be 
adhered  to ;  the  salutary  rule  of  stare  decisis  so  requires,  and 
the  principle  declared  is  a  sound  one,  and,  as  the  cases  cited  by 
HowK,  C.  J.,  show,  fully  sustained  by  authority.     The  true 
ground  upon  which  such  a  proceeding  is  held  not  to  be  a  bar 
is  that  stated  by  Bishop ;  it  is  a  mere  nullity.     If  the  whole 
case  is  controlled  and  managed  by  the  accused,  there  are  do 
adverse  parties,  and  where  this  is  so  there  can  not,  in  the  true 
sense  of  the  term,  be  a  former  conviction  or  acquittal.    If  the 
proceeding  is  absolutely  void,  then  it  may  be  attacked  in  anr 
manner ;  the  State  is  not  required  to  make  a  direct  attack. 
Indeed,  under  our  law,  the  State  can  make  no  direct  attack.  If 
the  proceedings  were  simply  erroneous,  then,  of  course,  no  col- 
lateral attack  would  be  availing.     There  are  other  authorities 
sustaining  the  doctrine  of  Watkitis  v.   The  StcUe,     Wharton 
says :     "A  former  conviction  or  acquittal   procured  by  the 
fraud  of  the  defendant  is  no  bar  to  a  subsequent  prosecution.^ 
1  Whart.  Crim.  I^aw,  section  546.     The  American  editor  of 
Archbold's  Crim.  Pr.  &  PI.  352,  says :  "  Where  fraud  is  resorted 
to,  to  procure  a  conviction,  it  renders  a  plea  of  such  conviction, 
on  a  trial  under  a  subsequent  indictment  for  the  same  offenco, 
invalid."     The  strongest  case  upon  this  subject  which  we  have 
seen  is  that  of  The  State  v.  Green,  16  Iowa,  239,  where  it  was 
said  of  a  judgment  procured  by  the  fraud  of  the  accused: 
"In  this  state  of  the  case,  the  State  had  its  election,  to  appeal^ 
or  to  treat  the  action  of  the  magistrate  as  a  farce,  and  hi* 
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judgment  as  a  nullity."  We  do  not  mean  to  approve  the 
broad  doctrine  stated ;  we  cite  the  case  as  strikingly  illustra- 
tive  of  the  general  rule. 

The  act  of  February  7th,  1855,  was  in  force  when  the  trial 
before  the  justice  took  place,  and  it,  in  most  imperative  terms, 
directs  the  justice  not  to  proceed  in  such  cases  as  the  present, 
"  unleasthe  injured  party  *  *  having  been  subpoenaed  refuses 
to  attend."  2  R.  S.  1876,  p.  068.  This  statute  exerts  an  im- 
portant influence  upon  the  case,  for  it  notified  court  and  par- 
ties that  there  could  be  no  legal  proceedings  in  the  absence 
of  the  injured  person.  In  open  defiance  of  this  law,  directly 
brought  to  the  attention  of  the  magistrate,  the  accused  was 
allowed  to  press  the  case  to  trial  in  the  absence  of  the  person 
whom  he  had  beaten,  and  in  the  absence  of  the  attorneys  for 
the  State,  who  had  in  vain  attempted  to  dismiss  the  prosecu- 
tion for  the  purpose  of  securing,  what  the  law  so  explicitly 
requires,  the  presence  of  the  person  upon  whom  the  wrong 
was  inflicted.    The  purpose  to  evade  this  law  is  very  evident. 

Judgment  aflirmed. 

Woods,  J.,  dissents. 
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Demurrer  to  Evidence. — Pi-aetiee. — The  evidence  of  the  demurring  party 
will  not  be  considered  upon  a  demurrer  to  the  evidence.  Thomas  v.  Rudr 
dell,  66  Ind.  326,  and  Baker  v.  Baker,  69  Ind.  399,  on  this  point  overruled. 

Same. —  When  Party  May  not  Demur. — Burden  of  Insue. — A  party  can  not 
successfully  demur  to  the  evidence,  when  the  burden  of  the  issue  is 
upon  him,  as  his  own  evidenc<»  will  not  be  cofisidered  upon  such  de- 
murrer. 

From  the  Howard  Circuit  Court. 

t/.  O'Brien  and  M,  Garrigiis,  for  appellant. 

J.  F.  Elliott  and  L.  J.  Kirkpatrick,  for  appellees. 
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Best,  C. — This  action  was  brought  by  the  appellees  against 
the  appellant  to  recover  sixty-six  acres  of  land  in  Howard 
county^  Indiana.  The  complaint  consisted  of  three  paragnphs. 
The  first  was  in  the  usual  form,  and  the  others  alleged,  substan- 
tially, that  one  Elijah  Cowdell,  on  the  10th  day  of  Febniarv, 
1871^  conveyed  the  land  in  question  to  the  appellees  as  joint 
tenants;  that  on  the  2d  day  of  September^  1873,  thej,  bv 
warranty  deed^  conveyed  the  land  to  the  appellant^  who  took 
possession  thereof  under  said  deed^  and  has  since  been  in  pos- 
session of  it ;  that,  at  the  time  of  such  conveyance,  the  appel- 
lee Louisa  was  a  minor,  under  the  age  of  twenty-one  years 
and  after  she  arrived  at  the  age  of  twenty-one  years  she  re- 
pudiated and  disaffirmed  &id  conveyance ;  that  the  appellees 
were  husband  and  wife  at  the  time  said  Cowdell  conveyed 
them  the  land,  and  ever  since  have  been ;  that  said  Loaisa  still 
repudiates  the  conveyance  made  by  them  to  appellant,  who 
refuses  to  surrenderpossession,and  wrongfully  detains  it  from 
them.     Wherefore,  etc. 

A  demurrer  for  the  want  of  facts  was  overruled  to  the  second 
and  third  paragraphs  of  the  complaint. 

An  answer  of  three  paragraphs  was  then  filed.  The  first 
was  a  general  denial,  the  others  were  special.  A  counter-claim 
of  two  paragraphs  was  also  filed.  A  demurrer  for  the  want 
of  facts  was  sustained  to  the  third  paragraph  of  the  answer, 
and  a  like  demurrer  was  sustained  to  the  second  paragrapii 
of  the  counter-claim.  A  reply  in  denial  was  filed  to  the  s«^ 
ond  paragraph  of  the  answer,  and  the  issues  thus  formed  were 
submitted  to  a  jury  for  trial.  After  the  evidence  on  both  side 
had  been  heard,  the  appellees  demurred  to  the  evidence.  The 
court  withdrew  the  case  from  the  jury,  sustained  the  demurrer 
to  the  evidence,  and  rendered  final  judgment  thereon  for  the 
appellees,  to  all  of  which  the  appellant  duly  excepted.  A 
motion  for  a  new  trial  was  also  made  and  overruled. 

Various  errors  have  been  assigned  in  this  court  Amooe 
others,  it  is  insisted  that  the  court  erred  in  sustaining  the  ap- 
pellees* demurrer   to  the  evidence;  and,  as  the  ooncluaon 
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reached  by  us  upon  this  question  is  decisive  of  the  case,  the 
others  will  not  be  considered. 

The  appellant  insists  that  the  evidence  of  a  party  who  de- 
murs will  not  be  considered  upon  such  demurrer,  and  in  the 
absence  of  the  appellees'  evidence  the  demurrer  should  have 
been  overruled. 

The  question  thus  raised  has  not  been,  so  far  as  we  are  in- 
formed, decided  in  this  State.  In  Thomas  v.  Ruddell,  66  Ind. 
326,  and  in  Baker  v.  Baker,  69  Ini  399,  it  was  held  that  a 
demurrer  to  the  evidence  by  the  plaintiff  in  each  case  was 
properly  sustained.  In  the  former,  the  evidence  for  the  plain- 
tiff was  considered,  and  in  the  latter,  under  the  issues,  the 
judgment  was  wrong  unless  the  evidence  for  the  plaintiff  was 
considered.  In  neither  of  them,  however,  was  the  point  here 
made  considered,  nor  decided  otherwise  than  by  the  conclu- 
sion reached,  which  may  be  said  to  have  necessarily  involved 
its  decision.  This  was,  however,  a  mere  assumption  of  the 
plaintiff's  right  to  have  his  evidence  considered  upon  such  a 
demurrer,  rather  than  a  decision  of  the  question.  It  was 
also  said,  in  Strough  v.  Gear,  48  Ind.  100,  that  "  When  the 
plaintiff  demurs  to  the  evidence  of  the  defendant,  he  should 
set  out  all  the  evidence  offered  by  the  plaintiff  and  defendant 
at  full  length,  so  that  the  court  may  determine  upon  the  whole 
evidence  for  whom  judgment  should  be  rendered.'' 

This  statement  implies  that  the  plaintiff's  evidence  is  to  be 
considered  upon  such  demurrer.  This  statement,  however, 
was  unnecessary  to  the  decision  of  the  cause,  as  the  defences 
were  all  affirmative  in  their  nature,  and  it  was  not  necessary, 
as  the  court  decided,  for  the  plaintiff  to  prove  anything  in 
order  to  maintain  the  action.  Unless  the  defendant  estab- 
lished his  defence,  the  plaintiff  was  entitled  to  judgment  with- 
out proof,  and,  in  such  case,  if  any  was  offered,  it  could  subserve 
no  purpose  in  a  demurrer. 

There  are  many  cases  in  our  reports  where  the  defendant 
has  demurred  to  the  evidence  of  the  plaintiff.  The  following 
Vol.  80.— 38 
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are  among  them :  Lindley  v.  Kelleyy  42  Ind.  294;  Pinndl\. 
Stringer,  59  Ind.  555 ;  Fouch  v.  Wihon,  60  Ind.  64 ;  Newhouv. 
V.  Clark,  60  Ind.  172;  Indianapolis,  etc.,  R.  W.  Co.  v.  Goar^ 
62  Ind.  411 ;  MiUer  v.  Farter,  71  Ind.  521 ;  Ohio,  dc.,E.  B'. 
Co.  V.  CoUarn,  73  Ind.  261. 

There  are  some  eases  where  the  plaintiff  has  demurred  to 
the  evidence  of  the  defendant,  aside  from  those  mentioned  in 
the  former  part  of  this  opinion,  but  in  each  of  such  cases  the 
burthen  of  the  issue  was  upon  the  defendant.  The  following 
cases  are  among  them :  Strough  v.  Gear,  48  Ind.  100;  lew- 
mon  V.  Whitman,  lb  Ind.  318. 

In  none  of  them,  however,  was  the  question  here  discussed 
involved,  but  all  of  them  proceeded  upon  the  femiliar  doctrine 
that  the  evidence  of  the  party  who  joins  in  the  demurrer  mu^t 
determine  its  sufficiency.  Will  the  evidence  of  the  party  who 
tenders  the  demurrer  be  considered  ? 

In  Hart  v.  Calloway,  2  Bibb,  460,  the  defendant,  after  tbf 
evidence  on  both  sides  had  been  admitted,  tendered  ademurrtr 
embracing  the  evidence  of  both  parties,  and  the  questioo  ^ii? 
whether  the  plaintiff  could  be  compelled  to  join  in  such  de- 
murrer. The  court,  in  speaking  of  the  nature  of  a  demurrer 
to  the  evidence,  said :  "  The  demurrant,  according  to  the 
established  form,  alleges  that  the  matter  shewn  in  evidence  by 
his  adversary,  is  not  sufficient  in  law  to  maintain  the  issue  on 
his  part,  and  that  he,  the  demurrant  to  the  matters  aforesaid, 
in  form  aforesaid  shown  in  evidence,  hath  not  any  necessity, 
nor  is  he  obliged  by  the  law  of  the  land  to  answer,  and  con- 
cludes with  a  verification.  *  *  *  The  party  whose  evidence 
is  demurred  to,  in  the  joinder  alleges  that  he  hath  shewn  in 
evidence  to  the  jury,  sufficient  matter  to  maintain  the  is?n? 
joined  on  his  part,  and  for  as  much  as  the  demurrant  doth  not 
deny  nor  in  any  manner  answer  the  said  matters,  prays  judg- 
ment. Thus  is  the  issue  joined  between  the  parties,  upon  tlu 
question  whether  the  matters  shewn  by  the  party  whose  evi- 
dence  is  demurred  to,  is  sufficient  in  point  of  law  to  maintain 
the  issue  on  his  part.     To  this  question  the  judgment  of  tbf 
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coart  responds,  either  in  the  affirmative,  that  the  matter  shewn 
in  evidence  by  him  is  sufficient,  or  in  the  negative  that  it  is 
not  sufficient.*'* 

In  WoodgcUe'a  Adm^r  v.  Thrdkeld,  3  Bibb,  527,  the  court, 
upon  a  similar  demurrer,  said:  "The  defendant  could  not  by 
demurring  cause  his  own  evidence  to  be  taken  for  true,  and  the 
court  can  not,  without  usurping  the  province  of  the  jury,  de- 
cide upon  its  truth.  In  principle,  it  is  not  less  absurd  for  a 
party  to  demur  to  his  own  evidence,  than  it  would  be  to  de- 
mur to  his  own  plea ;  and  it  is  believed  that  there  is  no  prec- 
edent to  be  found  in  the  English  books  for  the  former,  no 
more  than  there  is  for  the  latter  practice." 

In  Fowle  v.  The  Common  Council  of  Akxandria,  1 1  Wheat. 
320,  the  court,  upon  a  similar  demurrer,  where  the  evidence 
was  circumstantial,  said :  "Even  if  the  demurrer  could  be 
considered  as  being  exclusively  taken  to  the  plaintiff's  evi- 
dence, it  ought  not  to  have  been  allowed  without  a  distinct 
admission  of  the  facts  which  that  evidence  conduced  to  prove ; 
but  where  the  demurrer  was  so  framed  as  to  let  in  the  defend- 
ants' evidence,  and  thus  to  rebut  what  the  other  side  aimed 
to  establish,  and  to  overthrow  the  presumptions  arising  there- 
from, by  counter  presumptions,  it  was  the  duty  of  the  circuit 
court  to  overrule  the  demurrer,  as  incorrect,  and  untenable  in 
principle.  The  question  referred  by  it  to  the  court,  was  not 
a  question  of  law,  but  of  fact." 

In  Copeland  v.  New  England  Ins.  Co.,  22  Pick.  135,  the 
plaintiffs  introduced  the  depositions  of  four  witnesses,  and 
rested ;  whereupon  the  defendants  demurred  to  the  evidence, 
and  ui>on  such  demurrer  insisted  that  such  part  of  the  testi- 
mony of  said  witnesses  as  tended  to  support  the  issue  upon 
the  part  of  the  defendants  should  be  considered.  The  court 
held  otherwise,  saying :  "  If  the  plaintiffs'  evidence  does  not 
show  a  prima  facie  case,  the  defendants  may  demur ;  but  if 
they  wish  to  set  up  any  facts  in  defence,  they  must  resort  to 
the  jury  to  have  them  established.  The  depositions  intro- 
duced by  the  plaintiffs,  were  taken  by  the  defendants,  and  thus 
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the  facts  may  be  presented  in  an  order  and  a  form  most  fevor- 
able  to  the  latter.  The  defendants,  too,  by  demurring,  admit 
the  facts  which  the  evidence  conduces  to  prove  for  the  plain- 
tiffs, and  can  not  avail  themselves  of  such  as  it  tends  to  show 
for  the  defendants.  The  plaintiffs,  by  joining  in  the  demur- 
rer, did  not  admit  the  truth  of  that  part  of  the  testimony  which 
is  fevorable  to  the  defendants,  much  less  any  inferences  which 
may  be  drawn  from  it.^^ 

These  cases  abundantly  show  that  the  evidence  of  the  de- 
murrant will  not  be  considered  upon  the  demurrer,  and,  in  the 
absence  of  authorities,  it  would  seem  impossible  to  reach  any 
other  conclusion.  The  demurrant  attacks  the  evidence  of  his 
adversary,  and,  in  the  very  nature  of  things,  this  attack  can 
not  be  aided  by  his  own  evidence.  The  sufficiency  of  the 
adversary's  evidence  to  support  the  issue  upon  his  part  is  the 
only  question  presented  by  the  demurrer,  and  this  question 
must  be  determined  without  reference  to  the  evidence  of  the 
demurring  party;  indeed,  such  party  does  not  and  can  not 
have  any  evidence.  The  evidence  of  the  adversary  is  alone 
involved  in  the  issue  raised  by  the  demurrer.  The  cases  of 
Thomas  v.  Ruddell,  and  Baker  v.  Baker,  supra,  so  far  as  they 
are  inconsistent  with  this  opinion,  should  be  overruled. 

As  the  evidence  of  the  demurring  party  is  not  to  be  con- 
sidered, the  case  stands  precisely  as  though  no  evidence  was 
offered  by  the  appellees ;  and,  as  the  burthen  of  the  issue  ^vas 
upon  them,  the  demurrer  should  have  been  overruled,  and  judg- 
ment rendered  for  the  appellant.     Fottch  v.  Wilson,  60  Ind.  64. 

For  these  reasons,  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  in  all  things  reversed,  at  the  ap- 
pellees' costs,  with  instructions  to  overrule  the  demurrer  to  the 
evidence,  and  render  judgment  for  the  appellant.  And  it 
having  been  shown  that  since  the  submission  of  this  cause, 
the  appellant  has  departed  this  life,  it  is  ordered  that  the 
judgment  of  this  court  herein  be  rendered  as  of  the  Novem- 
ber term,  1879,  at  which  term  the  cause  was  submitted. 
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No.  7383. 

The  State,  ex  rel.  Favorite,  Guardian,  v.  Slauteb 

ET  AL. 

GuABDiAN  AND  Wabd. — Fhtol  Report — CoUaUral  AUaek — A  guardian's 
final  report,  settlement  and  discharge  by  the  court  are  reaadjudicataoiM 
matters  therein,  and  can  not  be  collaterally  attacked  in  a  suit  upon  the 
bond.    Such  report  can  only  be  set  aside  by  a  direct  proceeding  therefor. 

^    From  the  Fountain  Circuit  Court. 

L.  Nebeker  and  8.  M.  Cambem,  for  appellant. 
J.  ilcOabe,  for  appellee. 

Franklin,  C. — This  is  a  suit  by  appellant,  as  guardian, 
upon  the  bond  of  appellee,  as  former  guardian  of  the  same 
wards.  The  complaint  shows  that  appellee,  as  such  former 
guardian,  filed  an  account  current  of  his  receipts  and  disburse- 
ments, together  with  his  resignation,  upon  which  he  \vas  dis- 
charged by  the  court. 

This  settlement  and  discharge  are  res  adjudicata  of  all  the 
matters  and  things  therein  contained,  and  can  not  be  collat- 
erally attacked  in  a  suit  upon  the  bond.  The  report  can  only 
be  set  aside  by  a  direct  proceeding  for  that  purpose.  See  the 
case  of  Candy  V,  Hanmore,  76  Ind.  125,  and  the  authorities 
therein  cited. 

A  direct  proceeding  was  commenced  to  set  aside  this  set- 
tlement, and  in  the  case  of  Favorite  v.  Slauter,  79  Ind.  562, 
this  court  held  that  the  complaint  therein  was  sufficient,  and 
reversed  the  judgment. 

This  leaves  the  whole  matter  open  for  examination  in  the 
court  below,  and,  if  there  is  anything  wrong  in  the  settlement, 
it  can  be  set  aside,  and,  if  necessary,  then  a  proper  suit  upon 
the  bond  can  be  commenced. 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint in  this  case. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  in  all  things 
affirmed,  with  costs. 
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No.  8343. 

Straughan  v.  Fairchild. 

PROMIBBORY  NoTE. — Purchaaer  for  Value. — CoUaleral  Seeuritif  for  IH-€iUm§ 
Dtht. — The  endorsee  of  commercial  paper,  who  receives  it  as  collttenl 
secarity  for  a  pre-existing  debt,  is  a  purchaser  for  value. 

Bame. — Pleading. — Foreiffn  Law. — EzhibiU. — A  complaint  upon  a  promissoiT 
note  shows  a  cause  of  action,  notwithstanding  a  statute  of  another  Sute,« 
which  is  pleaded  for  the  purpose  of  giving  the  note  a  mercantile cba^ 
acter,  be  not  well  pleaded. 

pBAcncE. — Pleading. — Ezhibii. — ^The  reference  to  an  exhibit,  which  iafikd 
with  a  pleading,  need  only  be  such  as  to  identify  it. 

From  the  Allen  Superior  Court. 

A.  ZollarSy  for  appellant 

W,  JET.  Withers  and  W.  P.  Breen,  for  appellee. 

Woods,  J. — Complaint  by  the  appellee  against  the  appel- 
lant upon  a  promissory  note,  alleged  to  have  been  made  in 
Ohio  and  endorsed  by  the  payee  to  the  appellee  before  ma- 
turity and  for  value.  The  law  of  Ohio  is  also  pleaded,  under 
which  the  note  was  negotiable  as  an  inland  bill  by  the  law 
merchant. 

The  appellant  answered  by  pleas  of  partial  and  entire  i^nt 
of  consideration,  and  alleging  that  the  note  was  assigned  to 
the  appellee  as  collateral  security  for  a  pre-existing  debt  of 
the  payee  to  the  appellee.  Upon  demurrer  for  want  of  fects, 
these  answers  were  held  insufficient. 

The  important  question  in  the  case  is  whether  the  endorse- 
ment of  negotiable  paper  as  collateral  security  for  antecedent 
debt  clothes  the  endorsee  with  the  rights  of  a  good-ftith 
purchaser. 

Insisting  upon  the  negative,  the  counsel  for  the  appellant 
cites  Roxborough  v.  Messick,  6  Ohio  St.  448,  and  cases  from 
Maine,  New  Hampshire,  New  York,  Pennsylvania,  North 
Carolina,  Tennessee  and  Mississippi,  and  suggests  that  the 
doctrine  of  these  cases  has  been  fully  endorsed  by  .this  ooait 
in  Busenbarlce  v.  Ramey,  53  Ind.  499. 


NOVEMBER  TERM,  1881.  599 


Straughan  r.  Fairchild. 


The  question  in  the  last  named  ease  was  whether  a  mistaken 
description  of  mortgaged  land  could  be  corrected  as  against 
a  second  mortgagee  who  received  his  security  in  ignorance  of 
the  first  mortgage ;  and,  it  appearing  that  the  second  mort- 
gage was  executed  upon  no  new  consideration  and  only  to 
secure  an  antecedent  debt,  it  was  held  that  the  correction 
could  be  made. 

.  Whatever  force  there  may  be  in  the  analogy,  it  is  plain 
that  a  decision  upon  the  rights  of  successive  grantees  or 
mortgagees  of  real  estate  can  not  be  regarded  as  controlling 
upon  the  rights  of  an  assignee  of  commercial  paper,  which 
was  designed  to  circulate,  and  to  a  large  extent  is  treated  in 
the  commercial  world,  as  a  species  of  money. 

The  cases  referred  to  in  Busenbarke  v.  Ramey  are  not  those 
cited  by  counsel,  and  upon  the  question  now  presented  are  no 
more  in  point  than  is  that  case. 

The  leading  case  in  support  of  the  view  that  the  endorsee 
of  such  paper,  who  receives  it  only  as  a  security  for  an  exist- 
ing debt,  is  not  a  good-faith  purchaser,  is  Bayw.  Coddington^ 
5  Johns.  Ch.  54,  the  doctrine  of  which  still  prevails  in  New 
York  and  in  some  of  the  other  States;  but  in  the  English 
oourt6,  and  by  the  Supreme  Court  of  the  United  States,  fol- 
lowed by  the  courts  of  last  resort  of  many  of  the  States,  the 
contrary  doctrine  is  distinctly  declared  and  maintained ;  and 
it  seems  that  Chancellor  Kent,  w^ho  delivered  the  opinion  in 
Bay  v.  Coddington,  afterwards  expressed  a  preference  for  the 
rule  declared  by  Justice  Story,  in  Sirifi  v.  Tyson,  16  Peters, 
1.  In  that  opinion  and  in  the  opinions  of  Justices  Harlan 
and  Clifford,  in  the  case  of  Railroad  (Jo,  v.  National  Bank, 
102  U.  S.  14,  and  of  Justice  Redfield,  in  Atkinson  v.  Brooks, 
26  Vt.  569,  may  be  found  full  and  satisfactory  discussions; 
and,  in  accord  w^ith  the  English  decisions,  it  is  held  that  the 
assignment  of  commercial  paper  as  security  for  an  existing 
obligation  is  in  the  due  course  of  business,  and  that  the  holder 
has  the  rights  therein  of  a  purchaser  for  value.  To  the  same 
effect  are  the  following  cases:     Fisher  v.  Fisher,  98  Mass. 
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303;  Roberts  v.  Hall,  37  Conn.  205;  BridgepoH  OUy  Mk 
V.  Welchy  29  Conn.  475 ;  Bank  of  tlie  Republic  v.  Oirrtnj^on, 
5  R.  I.  515 ;  Mix  v.  The  National  Bank,  etc.,  91  111.  20;  iJoft- 
inson  v.  Smith,  14  Cal.  94 ;  Boatman's  Savings  Inst.  v.  Holland, 
38  Mo.  49 ;  Armour  v.  ifcMichad,  36  N.  J.  L.  92 ;  MaiOand 
V.  Citizens'  NaiH  Bank,  etc.,  40  Md.  540 ;  The  Bank,  etc.,  v. 
Chambers,  11  Rich.  657 ;  Gibson  v.  Conner,  3  Ga.  47 ;  Giomn- 
ovich  V.  Citizens'  Bank,  etc.,  26  La.  Al^  15;  Greneawav. 
Wheeler,  6  Tex.  515.  See,  also,  Bigelow  Bills  and  Notes,  502 
et  seq. ;  1  Dan.  Neg.  Inst.,  sections  820, 833 ;  Redfield  &  Bige- 
low Lead.  Cases,  pp.  186-217;  1  Ames'  Cases  on  Bills  and 
Notes,  650  n. 

The  case  of  Valette  v.  Ma^on,  1  Ind.  288,  seems  also  to  be 
in  point.  It  does  not  appear  distinctly  in  the  opinion  in  that 
case,  that  the  paper  was  transferred  to  secure  a  pre-existing 
debt,  but  in  Work  v.  Brayton,  5  Ind.  396,  is  found  a  state- 
ment concerning  the  case  which  may  be  accepted  as  an  au- 
thoritative interpretation,  and  which  shows  that  the  debt  wa» 
in  fact  a  pre-existing  one.  It  is  there  said :  "  The  question 
whether  a  mortgagee,  in  a  mortgage  given  for  the  security  of 
a  pre-existfng  debt,  is  to  be  regarded  as  a  purchaser  for  a 
valuable  consideration,  has  been  decided  differently  by  differ- 
ent courts ;  and  thert;  has  been  a  like  diversity  of  opinion  upon 
the  analogous  question,  whether  the  holder  of  commercial  pa- 
per assigned  as  collateral  security  for  a  pre-existing  debt,  is 
to  be  treated  as  a  holder  for  a  valuable  consideration.  The 
latter  of  these  questions  this  court  decided  in  the  affirmative 
in  Valette  v.  Mason,  I  Ind.  R.  288."  See,  also,  Howe  v.  HaimHf 
15  Ind.  445;  Babcock  v.  Jordan,  24  Ind.  14;  McKnightv. 
Knisehj,  25  Ind.  336. 

But  if  this  court  were  not,  as  it  seems  to  be,  already  com- 
mitted to  the  doctrine  held  by  the  Supreme  Court  of  the  United 
States,  we  should  be  much  inclined,  if  not  constrained,  to  fol- 
low it. 

On  a  subject  of  such  general  importance,  and  concerning 
which  there  can  not  properly  be  a  local  rule,  and  in  which 
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the  commercial  \yorld  has  a  common  interest^  uniformity  and 
certainty  of  decision  are  greatly  to  be  desired ;  and  since  the 
highest  tribunals  in  this  country  and  in  England  are  ruling 
in  harmony  upon  the  point,  a  State  court  can  hardly  be  justi- 
fied in  adopting,  if,  indeed,  in  adhering  to,  a  different  rule. 

It  is  assigned  as  error  that  the  complaint  does  not  state  a 
cause  of  action;  but  the  objections  made  to  the  pleading  are 
unimportant  and  unsound.  The  exhibit  referred  to  is  suffi- 
ciently identified.  Carper  v.  Kitt,  71  Ind.  24.  And,  in  this 
respect,  it  is  immaterial  whether  the  statute  of  Ohio  is  well 
pleaded,  as  without  that  a  good  cause  of  action  is  stated  upon 
the  note,  as  a  non-negotiable  instrument. 

Judgment  affirmed,  with  costs. 


The   Board  of  Commissioners  of  Lawrence  County 

ET  AL.  V.  Hall  et  al. 

WoRDEN,  C.  J. — This  case  has  been  decided,  the  opinion 
being  reported  in  70  Ind.  469. 

A  motion  is  now  matle  by  one  of  the  counsel  for  the  appel- 
lees, Henry  C.  Duncan,  Esq.,  to  set  aside  the  decision  pro- 
nounced, on  the  ground  that  it  was  erroneously  stated  in  the  . 
opinion  delivered  on  the  petition  for  a  rehearing,  that  no 
brief  had  been  filed  for  the  appellee  until  the  filing  of  the  pe- 
tition for  a  rehearing.     This  motion  must  be  overruled. 

It  is,  however,  due  to  counsel  for  the  appellee  to  say,  that 
when  the  original  opinion  was  prepared,  there  was  no  brief 
for  the  appellee  with  the  papers  in  the  cause,  nor  was  there 
when  the  opinion  on  the  petition  for  a  rehearing  was  pre- 
pared, except  that  filed  on  the  petition,  nor  is  there  yet ;  but 
the  clerk's  record  shows  that  the  appellee  filed  a  brief  in  the 
eause  on  February  28th,  1880,  and  sometime  before  the  orig- 
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inal  decision  of  the  cause.  This  brief  not  having  come  to  the 
knowledge  of  the  courts  and  its  attention  not  having  been 
called  to  the  fiict  that  it  had  been  filed^  it  was  supposed  that 
none  had  been  filed.  The  brief,  thus  filed  by  the  appellee  be- 
fore the  original  decision,  has,  doubtless,  by  some  accident  or 

oversight,  got  misplaced. 

Note. — ^This  opinion  was  filed  at  the  May  term,  1382,  and  ispnblished  in 
ibis  volume  by  request  of  the  court.  aspoeteb 


No.  7807. 

Yost  et  al.  v.  The  State,  ex  rel.  Evans,  Guardian. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner  and  L.  P.  Miichellj  for  appellants. 
J.  M.  Browrif  for  appellee. 

WooDe,  J. — The  questions  in  this  case  do  not  differ  from  those  in  Fori  t. 
The  State^  ex  rel.  Boushgy  arUe^  p.  350.  The  action  is  upon  the  same  bond 
against  the  same  defendants,  but  in  fayor  of  another  ward  of  thepriDcipal 
in  the  bond ;  and  the  evidence  is  the  same.  Upon  the  authority  of  the 
referred  to,  the  judgment  in  this  case  is  affirmed,  with  costs. 


No.  8717. 

Patterson  r.  Dennis. 

From  the  Tipton  Circuit  Court. 

(7.  Swaimy  R.  B.  Beauehamp  and  Q.  U.  Gifford,  for  appellant 
J.  A,  Swovelandf  for  appellee. 

Woods,  J.  —The  appellant  has  not  assinied  error,  nor  placed  maigiaal 
notes  on  the  transcript  as  required  by  Rule  19. 
The  appeal  is  therefore  dismissed,  with  costs. 
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ABATEMENT. 
See  CoRPOBATioNs,  3. 

ABORTION. 
See  Criminal  Law,  13. 

ACCOUNT. 

See  Statute  of  Limitations,  4. 

JEvidenee. — Award, — Parinenhip. — A  complaint  before  a  justice  on  account 
for  a  ^'  balance  on  settlement  of  partnership  accounts/'  is  not  sustained 
by  putting  in  evidence  an  award  made  by  arbitrators  for  an  amount 
due  on  adjustment  of  partnership  transactions.  The  plaintiff's  suit 
should  be  on  the  award.  Wood  v.  D^jUehmaTif  524 

ADMINISTRATOR. 
See  Decedents'  Estates,  1,  6. 

ADMISSION. 
See  Criminal  Law,  2. 

ADVERSE  POSSESSION. 
See  Real  Estate,  Action  to  Recover,  5. 

AFFIDAVIT. 
See  Change  of  Venue  ;  Criminal  Law,  4. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  4,  8,  28  to  30 ;  Liquor  Law. 

AGENT. 

See  Attorney;  Bailment;  Conveyance,  4;  Corporations,  3;  Evi- 
dence, 2,  4 ;  Verdict,  2. 

AGREED  STATEMENT  OF  EVIDENCR 
See  Practice,  16. 

AGREEMENT, 

See  Arbitration  and  Award,  1 ;  Bailment  ;  Chattel  Mortqaoe^  2 ; 
Contract;  Insurance,  3;  Married  Woman,  1,  2;  Mortoaoe,  5; 
Principal  and  Agent. 

ALTERATION. 

See  Promissory  Note,  4. 

AMENDMENT. 

See  Constable,  4 ;  Pleading,  12;  Practice,  15;  Summons,  2;  Suprems 

Court,  32.  , 
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APPEAL. 

See  County  Commissioners,  2,  3;  Highway;  Practice,  3, 4;  SuPBEaa 

Court,  29. 

APPRAISER. 
See  Exemption,  4 ;  Judgment,  1. 

ARBITRATION  AND  AWARD. 
See  Account. 

1.  AgreenienL — Condition  Precedent. — An  agreement  to  submit  to  atbitn- 
tion  recited  that  there  were  controversies  between  the  parties  abonl 
the  occupancy  of  certain  real  estate,  and  their  rights  thereto;  thai  it 
was  agreed  tliat  the  appellant  should  surrender  possession,  which 
should  not  be  a  waiver  oi  any  of  his  rights. 

Held,  that  the  surrender  of  possession  was  not  a  condition  precedent  to  the 
submission.  B^sber  v.  &na,  H 

2.  Exceptions  to  Award. — To  an  award  adjudging  that  the  defendant  pay 
the  plaintiff  a  sum  of  money  and  pay  his  own  costs  in  certain  salts 
pending  between  the  parties,  and  dismiss  them,  the  defendant  in  an- 
swer to  a  rule  of  court  to  show  cause  why  judgment  should  not  be 
entered  on  the  award,  filed  exceptions  to  the  award,  alleging:  1.  Thit 
proof  of  the  submission  and  oi  making  the  award,  and  of  service  of 
copies  thereof  had  not  been  proved  according  to  the  terms  of  the  sub- 
mission. 2.  That  the  arbitrators  exceeded  their  authority  in  reqairing 
the  defendant  to  dismiss  and  pay  costs  of  a  criminal  prosecution,  cot 
under  his  control.  3.  That  since  the  award  the  plaintiff  had  conh 
mitted  waste  on  the  real  estate  (specifying  it),  to  the  defendant's 
damage  $200. 

Held,  that  the  exceptions  were  insufficient.  i^ 

3.  Trial. — Jury. — i^arfM?c.— Objections  to  the  validity  of  an  award,  filed 
in  answer  to  a  rule  to  show  cause,  are  in  the  nature  of  exceptions,  and 
are  to  be  tried  by  the  court  summarily  without  a  jury.  /^ 

4.  Same. — When  an  award  is  good  in  part  and  in  part  bad,  and  sDch 
parts  are  independent  and  severable,  the  award  will  be  upheld  so  far 
as  it  is  ^ood.  R- 

6.   /Same.— Matters  occurring  after  an  award  can  not  affect  its  validity.  A 
6.   Same. — New  Trial. — A  motion  for  a  new  trial  is  not  proper  apon  excep- 
tions to  an  award,  and  no  question  for  the  Supreme  Uourt  can  aiise 
thereon.  A 

ARRAIGNMENT. 

See  Criminal  Law,  11. 

ARREST  OF  JUDGMENT. 
See  Pleading,  6. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  31. 

ASSESSMENT  OF  DAMAGEa 
See  Railroad,  4  to  9. 

ASSIGNMENT. 
See  Decedents*  Estates,  6. 

ASSIGNMENT  OF  ERROR. 
See  Criminal  Law,  8 ;  New  Trial,  2 ;  Supreme  Coubt,  27,  34, 39. 

1.   New   TriaL — Error. — Evidence.— Kr tot  can  not  be  assigned  upon  tin 
refusal  to  admit  evidence.     It  may  be  cause  for  a  new  trial. 

The  LouigviUe,  etc,  R.  W.  Co.  v.  Head,  W 
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2.  Practice, — A  joint  assignment  of  error  by  two  or  more  appellants  can  not 
be  sustained  unless  well  assigned  by  all.  Eichbredt  v.  Angermanf  £08 

•       ATTORNEY. 
See  Judgment,  11. 

1.  Verdict, — Special  Findings. — A  complaint  to  recover  for  services  as  attor- 
ney in  effecting  a  compromise  of  several  suits  against  the  defendants, 
alleged  a  joint  employment  by  them.  Answer  of  general  denial  and 
payment.  Verdict  for  the  plaintiff  for  f750,  and  special  findings:  1. 
That  the  defendant  H.  did  not,  in  connection  with  the  other  defend- 
ants, or  any  t>f  them,  enter  into  a  joint  express  contract  to  employ  the 
plaintiff.  2.  That  H.  did  not,  in  connection  with  the  other  defendants, 
ur  any  of  them,  jointly  agree  to  pay  the  defendant. 

Held,  that  there  was  no  conflict  between  the  general  verdict  and  the  spe- 
cial findings.  Ilauss  v.  Niblack,  407 

2.  Scime. — Conlract. — Principal  and  Agent. — Ratification. — Instruction. — In  a 
suit  against  several  jointly  to  recover  for  services  in  effecting  a  com- 
promise of  suits,  it  is  correct  to  instruct  the  jury,  that,  though  some  of 
the  defendants  did  not  unite  with  the  others  in  employing  the  plaintiff, 
in  the  first  instance,  yet  if  the  jury  should  find  that  they,  with  knowl- 
edge tliat  the  plaintiff  had  effected  a  compromise  of  the  suits  against 
them  and  others,  accepted,  acted  upon  and  enjoyed  the  fruits  of  such 
compromise,  they  must  be  held  liable  with  the  others.  lb, 

3.  Same. — The  evidence  showing  a  joint  contract  by  several  of  the  defend- 
ants, professing  to  act  for  themselves  and  some  others  of  the  defendants, 
and  some  evidence  tending  to  prove  a  ratification  by  these  others,  this 
instruction  was  correct :  "  It  is  a  question  of  fact  whether  the  defend- 
ants or  any  of  them,  by  a  joint  contract,  express  or  implied,  ever 
employed  the  plaintiff  to  render  the  services  alleged.  If  you  find  that 
any  of  them  did  so  employ  him,  and  that  in  pursuance  thereof  he 
rendered  the  services,  then  you  should  find  against  those  who  so  em- 
ployed him  by  contract,  express  or  implied,  for  some  amount,  unless 
you  further  find  that  he  has  been  fully  paid."  Also  the  following: 
**  If  some  of  the  defendants  employed  the  plaintiff  by  a  contract^ 
express  or  implied,  and  some  of  them  did  not,  and  did  not  afterwards  ac- 
cept or  enjoy  the  fruits  of  his  services,  then  as  to  such  as  did  not  accept 
and  enjoy  the  fruits  of  such  services,  you  should  find  for  them,  althouffh 
the  plaintiff  should  be  entitled  to  recover  against  the  others.''  lb. 

BAILMENT. 
See  Contract,  14, 16. 

1.  Mandate. — A  mandate  is  a  bailment  of  personal  property,  in  regard  to 
which  the  bailee  engages  to  do  some  act  without  reward. 

Bronnenburg  v.  Chamumy  47S 

2.  Same. — Destruction  of  Property  by  Accidental  Fire. — Negligence. — Evidence. 
Where  one  engages  to  collect  rents  for  another  without  reward  except 
the  use  of  the  money,  collects  it  in  the  day-time  and  puts  it  in  the 
money  drawer  of  his  store-room  at  night,  and  the  next  morning  the 
room  and  the  money  were  destroyed  by  an  accidental  fire,  he  is  not 
bound  to  exercise  more  than  ordinary  care  and  is  liable  for  gross  neg- 
ligence only.  In  such  case,  proof  that  the  money  collected  was  placed 
in  the  money  drawer,  among  the  money  and  accounts  of  the  defendant, 
was  proper.  lb. 

8.  Same. — Instruction. — Proof  of  Complaint. — Practice. — An  instruction  that 
the  jury  should  find  for  the  plaintiff,  if  satisfied  that  either  paragraph 
of  his  complaint  had  been  proved,  was  not  improper.  lb. 

4.  Same. — Reading  Extrads  from  Books. — Reading  to  the  jury  an  extract 
from  an  opinion  of  the  Supreme  Court  and  an  extract  from  "  Story  on 
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Bailments/'  was  not  an  improper  method  of  stating  the  law  of  man' 

date.  il 

BARTHOLOMEW  CIRCUIT  COURT. 

See  Circuit  Courts. 

BASTARDY. 

1.  Bkndenot. — In  a  prosecution  for  bastardy,  it  is  competent  for  the  Stale 
to  prove  that  the  defendant,  upon  l)eing  informed  of  the  pregnancT 
of  the  relatrix,  procured  for  her  medicine  to  cause  an  abortioD. 

Melimin  v.  I^  State,  anL,'P 

2.  New  Trial. — Amcuni  of  Judfpnent. —  That  the  amount  adjndjged  to  be 
paid  by  the  defendant  in  bastardy  is  excessive,  is  no  Reason  for  a  ner 
trial.  R. 

BILL  OF  EXCEl^IONS. 

See  Evidence,  8;  Inotruction,  13;  Practice,  6,  11;  Supreme  Coubt, 

3,  9,  18,  22,  30,  35. 

1.  Evidence, — I\uetice. — Where  testimony  is  offered  and  excluded,  ib* 
fact  must  be  made  to  appear  by  a  bill  of  exceptions ;  it  is  not  &ui&- 
cient  to  recite  the  excluded  evidence  in  a  motion  for  a  new  trial. 

Keene  v.  i?M*.<.,f/.  ;•  • 

2.  Evidence, — Practioe, — CcmmissiQfner. — Where  a  cause  is  tried  by  acoir.- 
missioner  to  whom  it  has  been  referred,  with  directions  "to  report  ine 
facts  found  by  him,"  the  evidence  can  not  be  put  in  the  record  by  bill 
of  exceptions,  the  commissioner  not  having  reported  it,  nor  harin;: 
been  required  to  do  so.  Watson  v.  SUUe,er  nd.,  -- 

3.  Time  of  Filing  Several  BilU. — Practice. — Where,  upon  overruling  a  dk"- 
tion  for  a  new  trial,  time  is  given  to  file  a  bill  of  exceptions,  the  bill  maf 
embrace  all  rulings  made  during  the  progress  of  the  trial,  and  attiie 
term  at  which  time  was  given,  whether  as  to  each  time  was  given  or 
not;  and  it  is  immaterial  whether  the  whole  be  embraced  in  one  bill 
or  several.  PiOier  v.  Indianapolisj  etc,  IL  W.C^S& 

BISHOP  AND  PRIEST. 
See  Real  Estate,  Action  to  Recover,  1,  2. 

BLACKMAIL. 
See  Criminal  Law,  3. 

BOARDING  PRISONERa 
See  Sheriff,  1. 

BOND. 

See  CoKSTABLE ;  Decedents'  Estates,  5 ;  Guardian  and  Ward,  1  to  4; 
Practice,  15;  School  Law,  1 ;  Sheriff,  2  to  4. 

BRIDGES. 

1.  OowUy  Commissioners, — Dutjf  to  Repair, — Mandale. — Mandamus  will  lie 
to  compel  county  commissioners  to  keep  public  bridges  in  repair.  Tlu« 
duty  extends  to  replacing,  or  ]:ebuildiug,  where  there  is  a  substantii! 
destruction  of  the  original  bridge.  State,  ex  rei,,  v.  Boardy  efe,  -r' 

2.  Same, — Adoption  Makes  Public, — A  county,  by  adopting  a  bridge  c^- 
structed  by  private  individuals, makes  it  public  and  becomes  bound  io 
keep  it  in  repair.  Ji- 

3.  Repair  of  by  County  Commissioners. —  Mandamus. —  Iligktcay, — CounST 
commissioners  are  charged,  as  a  public  duty,  with  keeping  bridi?-S 
forming  part  of  a  public  highway  belonging  to  the  county,  m  refu^ 
and  the  performance  of  this  duty  may  be  compelled  by  mandamc* 
but  not  the  manner  of  its  performance.      State^  ex  reL,  v.  Demanc^^'' 

4.  Same, — Embankments. — Approaches. —  Embankments  directly  connected 
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with  and  leading  to  abridge,  are  a  part  of  the  bridge,  which  the  county 
commissioners  may  be  compelled  to  keep  in  repair.  Io» 

5.  Sarne, — Public  Highway. — Where  citizens  construct  part  of  a  bridge  or 
highway,  and  the  public  authorities  accept  and  treat  it  as  a  part  of 
the  public  highway,  it  will  be  deemed  such,  and  the  rights  and  obli- 
gations existing  with  reference  to  it  will  be  the  same  as  if  built 
entirely  by  the  county.  /6. 

BUPDEN  OF  PROOF. 
See  Guardian  and  Ward,  4 ;  Supreme  Court,  11. 

CASES  OVERRULED. 

Thomas  v.  Ruddell,  66  Ind.  326,  and  Baker  v.  Baker,  69  Ind.  399,  overruled 
as  to  evidence  that  will  be  considered  upon  a  demurrer  to  evidence. 

Friiz  V.  Clark,  591 
CHANGE  OF  JUDGE. 

See  Change  op  Venue. 

CHANGE  OF  VENUE. 

See  New  Trial,  2. 

ProBtice, — Change  of  Judge. — Statute  Construed. — Affidavit. — Under  the  provi- 
sions of  section  207  of  the  civil  code  of  1 852,  as  amended  by  tne  act 
of  March  5th,  1877  (Acts  1877,  Reg.  Sess.,  p.  103),  the  application  for 
a  change  of  judge  could  only  be  made  upon  the  affidavit  of  a  party 
to  the  suit ;  but  the  application  for  a  change  of  venue  might  be  made 
upon  the  affidavit  of  any  person,  whether  a  party  to  the  suit  or  not, 
showing  the  necessary  facts.  Hdhicn  v.  Pressley,  JI90 

CHATTEL  MORTGAGE. 
See  Partition. 

1.  Frmtdvlmt  Intent. — Question  of  Fad.— Under  the  provisions  of  section 
4924,  R.  S.  1881,  the  question,  as  to  whether  a  mortgage  of  chattels 
was  or  was  not  executed  with  a  fraudulent  intent,  is  in  all  cases  a 
question  of  fact,  and  not  of  law.  Moiris  v.  iSlerrij  ^27 

2.  Same. — Stock  of  Goods. — Paiver  to  Sell  by  Mortgagor. — Agreement. — An- 
swei'. — In  a  suit  to  foreclose  a  mortgage  upon  a  stock  of  goods,  an 
answer  stating  that  there  was  an  agreement  between  the  mortgagor 
and  mortgagee,  which  authorized  the  former  to  continue,  as  before,  in 
the  sale,  by  retail,  of  the  mortgaged  goods,  until  default  is  made  in 
the  conditions  of  the  mortgage,  and  failing  to  allege  that  the  mort- 
gagor was  authorized  or  sn  tiered  to  use,  or  had  used  the  proceeds  of 
such  sales  for  his  own  private  purposes,  or  for  any  other  purpose  than 
the  payment  of  his  just  debts,  either  to  the  mortgagee  or  to  other  credi- 
tors, does  not  stale  facts  sufficient  to  show  that  the  mortgage  was  exe- 
cuted with  fraudulent  intent,  or  to  constitute  a  defence  to  the  suit.     lb. 

3.  Foreclosure  and  Reformation. — Mistake. — Evidence. — In  a  suit  by  the  mort- 
gagee against  the  heirs  and  personal  representatives  of  a  deceased 
mortgagor,  to  foreclose  a  mortgage  on  real  and  personal  property,  upon 
proper  allegations  of  fact,  mistakes  may  be  corrected,  and  the  mort- 
gage reformed  as  well  as  foreclosed ;  and  in  such  a  suit  the  alleged 
mistake  may  be  shown  on  the  trial,  by  parol  evidence.  lb. 

CIRCUIT  COURTS. 

See  Highway. 

1.  Terms. — Stcttute  ConMrued. — The  act  of  March  5th,  1881,  fixing  the  time 
and  terms  of  court  in  the  circuit  composed  of  the  counties  of  Bar- 
tholomew and  Brown,  fixes  a  term  in  Bartholomew  to  begin  on  the 
third  Monday  in  November,  to  sit  seven  weeks  if  the  business  require 
it,  and  in  Brown  on  the  first  Monday  of  January.     In  1881  the  term 
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of  seven  weeks  in  Bartholomew  did  not  expire  at  the  time  thus  named 
for  the  January  term  in  Brown  to  begin. 
Heldj  that  the  January  term  in  Brown  was  required  to  begin  at  the  time 
named  in  the  statute,  and  the  Kovember  term  in  Bartholomew  coold 
eit  only  six  weeks.  Batten  t.  «Si[afe,  S94 

2.  Same — AdjoummerU. — The  circuit  court  can  sit  in  r^;ular  term  only  at 
the  time  fixed  by  law,  and  during  the  period  allotted  as  the  term  in 
one  county,  it  can  not  sit  in  another  county  of  the  same  circaii  in 
regular  term ;  nor  does  adjournment  shorten  the  term  so  fixed,  it  oolr 
stops  the  business.  /i> 

3.  Same. — Jurisdiction. — If  a  court  sit  in  regular  term  in  one  county  du^ 
ing  the  time  fixed  by  law  for  the  term  in  another  county  of  the  same 
circuit,  its  proceedings  can  not  be  sustained.  Iff. 

COLLATERAL  ATTACK. 

See  Corporations,  2 ;  Guardian  and  Ward,  5;  Judgment,  2, 4;  Pab- 

TiTiON,  2;  Railroad,  1  to  3. 

COLLATERAL  SECURITY. 
See  Promissory  Note,  8. 

COMMISSIONER. 
See  Bill  of  Exceptions,  2. 

COMMON  LAW. 

See  Conveyance,  2;  Husband  and  Wife,  5. 

JFVesumptton. — In  the  absence  of  proof,  the  Supreme  Conrt  will  presume thit 
the  common  law  is  in  force  in  a  sister  State.        Hobards  v.  Jfoiiey,  ISS 

CONDITION   PRECEDENT. 
See  Arbitration  and  Award,  1 ;  Contract,  IQl 

CONCLUSIONS  OF  LAW. 
See  Practice,  18  to  20. 

CONSIDERATION. 
See  Contract,  1,2;   Promissory  Note,  1  to  3,  6. 

CONSIGNMENT. 
See  Contract,  14  to  16. 

CONSTABLE. 

1,  ExecuHoTu — Levy. — A  constable  who  levies  upon  personal  property,  bf 
virtue  of  an  execution  issued  by  a  justice,  must  dispose  of  such  prop- 
erty according  to  law.  If  he  wastes  it  or  negligently  and  wrongfully 
permits  it  to  be  withdrawn  from  the  levy  and  it  is  lost  to  the  execution 
plaintiff,  he  and  his  sureties  are  liable  to  the  extent  of  the  value  of 
the  property  seized  under  the  writ.  Waymire  v.  Stattt  ex  rd.,  ^ 

2.  Sime. — Official  Bond,  Bt-each  of. — Complaint. — In  an  action  upon  thi 
oHicial  bond  of  a  constable,  it  is  sufficient  if  the  facts  stated  shoWfpriM 
faciCf  a  liability ;  and  where  the  complaint  shows  a  levy  upon  sufficient 
personal  property  to  satisfy  the  judgment,  and  a  breach  of  duty  in 
failing  to  advertise  and  sell,  it  is  not  necessary  to  also  aver  that  the 
debtor  did  not  have  other  property  out  of  which  the  judgment  could 
have  been  made.  Ik 

•8.  Same. — Return  on  Eiecidion. —  Evidence. — A  constable's  return  upon  «o 
execution  is  not  conclusive  in  an  action  apcainst  him  for  a  breach  of 
official  duty,  and  evidence  in  contradiction  thereof  is  admissible.    /& 

4.  Same. — Amendment  of  Return. — An  officer  may  amend  his  return  under 
the  sanction  of  the  court,  and  the  fact  that  it  was  so  amended  does  not 
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detract  from  its  force  ii»  evidence;  and  it  is  immaterial  upon  what 
part  of  the  writ  the  return  of  a  constable  is  written  ;  it  may  be  upon 
a  separate  paper,  properly  identified  and  attached  to  the  writ.         Jb. 

5.  Record  of  Bond. — Evidence. — The  record  of  the  official  bond  of  a  con- 
stable is  admissible  in  evidence.  lb. 

CONSTITUTIONAL  LAW. 

Soldiers'  Bounties, — Section  3,  Acts  1867,  p.  26  (being  of  an  act  entitled  "An 
act  to  legalize  and  make  valid,  certain  county  bonds,  and  to  provide 
for  the  payment  of  the  same"),  which  requires  counties  to  give  boun- 
ties to  certain  soldiers,  is  unconstitutional,  because  the  subject  of  it  is 
not  within  the  title  of  the  act,  nor  connected  with  the  subject  expressed, 
as  required  by  section  115,  R.  S.  1881.  Board,  etc,,  v.  Baker,  S74 

CONTRACT. 

See  Arbitration  and  Award,  1;  Attorney;  Bailment;  Chattel 
Mortgage,  2 ;  Insurance  ;  Interest  ;  Instruction,  7 ;  Landlord 
AND  Tenant,  7 ;  Married  Woman,  1,  2;  Mortgage,  5;  Practice, 
15 ;  Principal  and  Agent  ;  School  Law,  2  to  5. 

1.  Conaideration. — The  promise  of  a  creditor  to  release  a  debtor  from  lia- 
bility is  a  sufficient  consideration.  Orowder  v.  Reed,  1 

2.  Same. — Promise. — A  promise,  previous  to  and  without  performance,  is 
a  sufficient  consideration  for  a  contract.  lb. 

3.  Besciftsion. — Reconveyance. — Tender. — Where  land  has  been  conveyed  by 
warranty  deed,  in  pursuance  of  a  contract  to  exchange  lands,  the 
vendee,  in  order  to  rescind,  must  reconvey  the  title  so  conveyed  to  him. 

Robarda  v.  Marley,  186 

4.  Statute  of  Frauds. — Agreement. — Public  Policy. — Sheriff  ^s  Sale. — Trust. — 
An  agreement  between  two  persons  that  one  of  them  shall  purchase 
at  sheriff's  sale  certain  personal  property,  and  hold,  use  ana  dispose 
of  it  in  his  own  name,  for  the  benefit  of  both,  is  not  within  the  statute 
of  frauds,  nor  is  it  against  public  policy.  Htmt  v.  EUiotty  24^ 

6.  Saine. — A  trust  may  arise  or  be  created  with  reference  to  personal  prop- 
erty the  same  as  real  estate,  except  that  as  to  personal  property  the 
trust  may  be  in  parol.  lb. 

6.  Presumption. — A  contract,  susceptible  of  two  constructions,  one  leeal 
and  the  other  illegal,  should  be  presumed  to  be  legal,  and  upheld.   Jb. 

7.  Breach  of,  not  to  Garry  on  Business. — An  agreement  not  to  sell  milk  in 
the  town  of  C.  is  not  violated  by  selling  to  another  residing  outside  of 
C,  at  the  farm  of  the  first  party  outside  of  the  town,  merely  with 
knowledge  that  the  purchaser  intends  to  retail  the  milk  within  the 
town.  Smith  v.  MaHin,  260 

8.  Breach  of. — Comjdainl.—in  an  action  for  the  breach  of  a  contract  for  the 
payment  of  money,  if  the  complaint  do  not  show  that  the  money  has 
not  been  paid,  it  is  bad  on  demurrer.      Wheeler,  etc.,  Co.  v.  WorraU,  297 

9.  Nominal  Damages. — A  complaint  for  failure  of  the  defendant  to  fur- 
nish, for  the  use  of  the  plaintiff,  a  horse  and  wagon  according  to  a 
contract  alleged,  and  not  averring  any  facts  showing  injury  to  the 
plaintiff,  is  good  for  nominal  damages  only.  /6. 

10.  Condition  Precedent. — Performance. — Evidence. — Neto  Trial. — Pleading. — 
In  a  suit  to  recover  money  dile  upon  the  performance  by  the  plaintiff 
of  a  condition  precedent,  and  the  general  denial  is  pleaded,  it  is  error 
to  refuse  a  new  trial,  when  there  is  no  evidence  wnatever  as  to  per- 
formance of  the  condition.  lb. 

11.  Construction. — Interpretation  by  Acts  of  Parties. — The  parties  to  a  contract 

Vol.  8Q.— 39 
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may  put  their  own  interpretation  upon  it,  so  long  as  the  result  hnoi 
a  contract  which  is  in  itself  unlawful.  Remnerv,Oxle}f,3S0 

12.  Evidence. — When,  by  its  terms,  a  contract  is  of  doubtful  or  ambiguow 
meaning,  resort  may  be  had  to  proof  of  the  situation  and  cirrani- 
stances  of  the  parties  when  they  made  it  and  of  their  traDsactiim> 
under  it,  for  the  purpose  of  ascertaining?  the  true  intention.  h. 

13.  Same. — Jury. — Question  of  Fad, — When  resort  is  had  to  the  situatK'n 
and  cirrumstanres  of  the  makers  of  a  doubtful  or  ambiguous  rontract, 
and  of  the  parties'  transactions  under  it,  for  the  purpose  of  ascertain- 
ing the  true  meaning,  the  question  must  be  left  to  the  jury  as  one  ".f 
fact  in  the  light  of  the  evidence,  including  the  contract  itself.        Ik 

14.  Same.— Public  Policy. — Postic^ion  of  Chattel.— TUle^ — There  is  nothing 
unlawful  or  against  public  policy,  in  an  arrangement  whereby  one  puts 
his  goods  in  the  possession  of  another  as  bailee,  agent  or  factor,  to 
Bell,  retaining  the  title  thereto  in  himself  so  long  as  unsold.  /b. 

15.  Same. — Owneiship. — One  who  buys  or  contracts  with  reference  to  per- 
sonal property,  must  enquire,  at  his  peril,  into  the  ownership,  or  at 
least  the  right  of  disposition  in  the  one  with  whom  he  deals,  rose&r 
sion  does  not  constitute  ownership.  1^- 

16.  Same. — Instruction, —  Consignment — Sale, — BailmenL — In  an  action  fw 
the  recovery  of  personal  property  by  a  consignor  against  a  sheriff  hold- 
ing the  same  under  an  execution  against  the  consignee,  it  is  not  error 
to  instruct  the  jury  with  reference  to  the  contract  between  the  cur- 
signor  and  consignee,  that  if  the  contract,  in  the  absence  of  fraoii, 
was  one  of  sale  to  the  consignee,  the  plaintiff  could  not  recover,  hot 
otherwise,  if  one  of  consignment,  that  is,  a  contract  by  which  the 
plaintiff  retained  the  ownership  of  the  goods,  and  put  them  in  the 
possession  of  the  consignee  to  sell  and  account  to  the  plaintiff,  and 
that,  under  the  evidence,  the  jury  might  determine  which  constractioo 
the  parties  themselves  had  placed  upon  the  contract.  ^^• 

CONVERSION. 
See  Dkckdknts'  Estates,  1 ;  Landlord  and  Tenant,  2. 

CONVEYANCE. 

See  Contract,  3 ;  IIisband  and  Wife,  2 ;  Married  Woman,  3,  4;  Mobt- 

GAGE,  5 ;  Vendor  and  Purchaser, 

1.  Real  Estate. — Situs. — The  law  of  the  State  where  the  land  ia  silustt 
controls  in  its  alienation  and  in  the  construction  of  conveyances. 

Robards  v.  Marlty,  J^ 

2.  Quitclaim  DeeiL— Estate  for  Lift. — Under  the  common  law,  an  ordinirt 
quitclaim  deed  for  land  in  Kansas  only  conveys  an  estate  for  Ufe,te 
it  is  without  words  of  inheritance,  and  is*in8ufficient  to  re-invest  th^ 
vendor  with  the  title  so  conveved  by  him.  ^- 

3.  Rescission. — Pleading. — Exhibit. — A  deed  of  reconveyance,  in  an  actioo 
-to  rescind  a  contract,  is  not  a  proper  exhibit,  and  can  not  limit  thr 

averments  of  the  pleading  which  it  accompanies.  ^ 

4.  Agent. —  Waiver. — The  refusal  of  an  agent  to  accept  a  deed,  on  ihe 
ground  that  he  has  no  authority,  does  not  waive  the  objection  that  the 
deed  is  not  sufficient  to  reconvcy  th^  title.  /^ 

5.  Conditions  and  Limitations. — A  party  is  bound  by  the  conditions  aud 
limitations  in  the  conveyance  under  which  he  claims  title,  and  sucj! 
limitations  enure  to  parties  other  than  the  grantor,  for  whose  bem^^ 
they  were  made.  Williamson  v.  Yingling,  "' 

COPY. 

See  Pleading,  11,  15,  20. 


INDEX.  611 

CORPORATIONS. 
See  Evidence,  6;  Railroad,  1. 

1.  Complaint. — Allegation  of  Coiyoraie  Existence, — The  statement  in  the 
compLiint  of  a  corporation,  "  that  the  plaintiff  is  a  corporation  under 
the  laws  of  the  State  of  Indiana,^'  is  a  sufficient  allegation  of  its  cor- 
porate existence.  Such  allegation  is  needless  when  a  name  indicating 
a  corporation  is  used.  Walker  v.  ShelbyvilUy  etc.,  T.  P.  Co..,  ^5- 

2.  Same. — /Vocc«8. — Service. — Judgment. —  It  is  no  objection  to  a  judgment 
against  a  corporation,  collaterally  attacked,  that  there  is  no  evidence 
that  it  was  in  court  at  the  time  judgment  was  rendered,  if  the  record 
show  that  process  was  duly  served.  lb. 

3.  Foreign  Corporation. — Process. — Agent. — Jurisdiction. —  AbatemenL — -.-In- 
sider.— A  verified  answer,  that  the  defendant  is  a  corporation  created 
by  the  laws  of  another  State,  that  the  person  upon  whom  process  was 
served  was  its  agent  in  the  county  only  where  the  action  was  com- 
menced, and  that  the  contract  sued  on  was  made  out  of  the  State  and 
was  not  connected  with  the  business  of  his  office,  is  sufficient,  on  de- 
murrer, to  abate  the  action  for  want  of  jurisdiction  of  the  person  of 
the  defendant.  JEtna  Ins.  Co.  v.  nlack^  514- 

COSTS. 
See  County  Commissioners,  3 ;  Sheriff,  4. 

COUNTER-CLAIM. 
See  Pleading,  1 ;  Real  Esta  fe,  Action  to  Recover,  6. 

COUNTY  AUDITOR. 
See  Taxks,  3. 

COUNTY   CLERK. 
See  Taxks,  3. 

COUNTY  COMMISSIONERS. 
See  Bridges;  Ditches  and  Drains;  Highway;  Railroad,  1. 

1.  Corporate  Name. — Capacity  to  Sue. — Defalcation. — When  a  county  board 
takes  notes  in  adjustment  of  the  defalcation  of  a  county  treasurer,  it 
may  sue  upon  them  in  its  corporate  name,  as  fixed  by  section  5735,  R. 
S.  1881.  CaUhveU  v.  The  Board,  etc.,99 

2.  Appeal. — Raih-oad  Stocks. — Injunction, — As  the  statute  was  in  December, 
1872,  R.  S.  1881,  section  5772,  an  appeal  was  not  allowed  from  an  or- 
der of  a  board  of  county  commissioners,  selling  railroad  stocks  belong- 
ing to  the  county.  O  Boyle  v.  Shannon,  159 

3.  Same, — Costs. — Parties. — The  board  would,  in  no  event,  be  a  proper 
party  to  such  appeal,  and  the  costs,  therefore,  would  not  be  taxed 
against  it.  Ih. 

4.  Same. — Injunction. — Semhle,  that  if  the  members  of  the  board  act  cor- 
ruptly in  disposing  of  property  of  the  county,  injunction  would  lie, 
and  if  that  could  not  be  made  effective  they  would  be  personally  lia- 
ble for  the  breach  of  trust.  76. 

COUNTY  TREASURER. 
See  Evidence,  3 ;  Taxes,  5. 

COVERTURE. 
See  Married  Woman,  3,  4. 

CRIMINAL  LAW. 

See  Liquor  Law. 

1.  Murder. — Indictment. — Under  the  co<le  an  indictment  for  murder  de- 
scribes sufficiently  the  manner  of  the  killing,  which  shows  that  it  was 
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done  bv  ^*8triking,  cutting,  bruising,  and  mortally  wounding  with  a 
Htone."  Powers  v.  ^aU,  77 

2.  Same. — Absent  WitTieas. — Evidence. — Postponemeni. — Admimon. — Impeafk- 
meut. — Pmctice. — In  oi*der  to  avoid  a  pojitponement  at  the  request  ct 
the  defendant,  to  procure  the  testimony  of  an  absent  witness,  iht 
])ro8ecutor  must  admit  tlie  truth  of  tiie  facts  stated  in  the  affidavit 
and,  in  such  case,  evidence  in  rebuttal  to  impeach  the  absent  vitni-^^ 
is  incompetent  and  inadmissible.  U. 

3.  Blnchnailing. — Indictment. — The  statute  against  blackmailing  (R.  > 
1881,  section  192G)  does  not  embrace  the  case  of  a,  threat  to  accuse  tf 
crime,  made  by  letter  for  the  purpose  of  inducing  the  payment  or 
money  justly  due;  and,  where  the  letter  claims  that  it  is  a  ju-itdefet 
which  is  demanded,  the  indictment  will  be  bad  unless  it  travel^  that 
fact.  Stat4  V.  Hammmd,  .v 

4.  Affidavits. — Separate  Counis. — Motion  to  Qua^ — Supreme  CobiI— Wheif 
two  affidavits  were  treated  in  the  court  below  as  the  first  and  sccotd 
counts  of  one  and  the  same  affidavit,  by  a  motion  to  quash  the'*alfi' 
davit  and  information/'  and  the  defendant  appealing  has  urged  hd 
objection  to  the  affidavit  treated  as  the  secona  count,  the  Supreme 
Court  can  not  say  that  the  trial  court  erred  in  overruling  the  motion 

Sloner  v.  SiaU,  ^.' 

6.    Same. — Evidence. —  Verdict. — Where  the  Evidence  in  the  record,  althourfi 

conflicting,  tends  to  sustain  the  verdict  of  conviction  in  a  crimiDil 

cause,  the  Supreme  Court  will  not  reverse  the  judgment  ^• 

6.  New  Trial. — P'actice.—A.  new  trial  can  not  be  granted  the  Stale  in  a 
criminal  case,  where  there  has  been  a  trial  and  acquittal  of  the  defend- 
ant before  a  court  of  competent  jurisdiction.  State  v.  y&ckirkj  W 

7.  Same. — Failure  of  Judge  to  Sign  Beeord. — The  failure  of  the  judge  t' 
sign  each  day's  proceedings  can  not  render  the  judgment  of  ac<^uitul 
void,  so  as  to  authorise  the  defendant  to  be  again  put  upon  inal,^r 
require  a  reversal  of  the  judgment  of  the  Supreme  Court  ^^• 

8.  Assigfnment  of  En'or. — Supreme  Court. — Where  an  information  contaiv 
two  or  more  counts,  each  charging  a  different  ofience  and  founded 
upon  a  different  affidavit,  and  the  defendant's  motion  to  qaasfa  ibc 
same,  as  an  entirety,  has  been  overruled,  on  appeal,  separate  assign- 
ments of  error,  to  the  effect  that  the  court  had  erred  in  overruling  the 
motion  to  quash  each  count  separately,  present  no  miestion  for  the  de- 
cision of  the  Supreme  Court  Harvey  v.  i^oU,  l^ 

9.  Same,—  Verdict.— Acquittal.— A  verdict  of  guilty,  as  charged  in  oneof  t»o 
or  more  counts  of  an  information,  while  it  is  silent  as  to  the  otbtr 
count  or  counts,  is  equivalent  to  an  express  verdict  of  not  guiltv  t5  ti> 
such  other  count  or  counts.  '■ 

10.  Laws  of  18S1. — Past  offences. — Statute  Construed. — Under  the  laws  of  Iff^^- 
the  right  to  prosecute  for  past  offences  is  saved.        Turpin  v.  Slate.  U" 

11.  Arraignment. —  TTaii^r.— The  formalities  of  an  arraigpament,  as  that  ibe 
indictment  was  read  to  the  defendant  by  the  prosecuting  attornev  :i:- 
stead  of  the  clerk,  may  be  waived  by  pleading  without  objectioo.  /- 

12.  Indictment. — Time  and  Place. — The  time  and  venue,  once  alleged  in  an 
indictment,  need  not  be  repeated.  ^^ 

13.  Aborti(m.~-ProHecuiion  Under  Section  1923,  li.  S.  ISSl.—VtlieTt  death 
results  from  the  unlawful  attempt  to  produce  an  abortion,  the  fT«t- 
cution  should  be  brought  under  section  1923,  R.  S.  1881. 

Montgomery  v.  Sluif^  >'' 

14.  Same, — Ih/ing  Declaration.— Evidence. — In  such  prosecution,  the  dealt 
of  the  woman  from  the  unlawful  act  of  the  accused  gives  to  the  ofltr'' 
the  character  of  felonious  homicide,  and  the  dying  declarations otih^ 
deceased  are  admissible  in  evidence;  such  declarations  are  not  admi''- 
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sible  to  prove  what  occurred  before  or  after  the  act  has  been  done,  but 
the  re8  gesta  only,  and  must  be  of  facts  only,  and  not  of  mere  matters 
of  opinion,  and  must  be  such  as  would  have  been  competent  evidence 
if  the  dying  person  had  been  sworn  as  a  witness.  lb. 

15.  Same. — Infeirnce. — Evidenen. — The  statement,  that  "  The  operation  was 
performed  for  the  purpose  of  producing  an  abortion,''  is  an  inference, 
and  not  admissible  in  evidence  as  a  dying  declaration.  76. 

16.  Same. — Homicide. — Dying  declarations  are  admissible  only  in  cases  of 
homicide;  but,  where  death  results  from  an  unlawful  attempt  to  pro- 
duce an  abortion,  it  is  an  essential  ingredient  of  the  crime  and  the 
subject  of  judicial  investigation.  Ih. 

17.  Same. — The  highest  ofHce  which  can  be  rightfully  alloted  to  a  dying 
declaration  is  a  statement  of  the  unlawful  act  which  occasioned  death, 
naming  the  time  when  and  the  party  by  whom  It  was  done.  Ih, 

18.  Murder. — Evidence: — Witness. — Experts. — Oro88-Examinalion. — In  a  trial 
for  murder,  a  surgeon  may  testify  to  his  opinion  of  the  character  of  a 
wound,  and,  having  so  testified  in  chief,  he  may  be  cross-examined 
upon  the  same  subject.  Baltea  v.  StaUy  394 

19.  Sftme, — A  witness  in  a  murder  case,  who  has  testified  about  the  dressing 
of  wounds  of  the  deceased,  can  not  be  asked  on  cross-examination 
whether  one  of  the  surgeons  who  dressed  the  wound  was  drank.      lb. 

20.  Same. — A  medical  witness  who  has,  in  such  case,  testified  to  the  treat- 
ment of  the  deceased,  may  be  asked  on  cross-examination  as  to  the 
effect  of  certain  medicines  administered  by  him.  lb. 

21.  Same. — A  surgeon  who,  in  such  case,  has  described  the  wound  and 
given  his  opinion  of  its  character,  and  who  treated  the  deceased,  may 
be  asked  on  cross-examination  whether,  at  the  time  of  treatment,  he 
supposed  that  the  intestines  were  severed  by  a  knife  used  by  the  ac- 
cused. Ih. 

22.  Same. — Evidence  of  Flight. — In  a  prosecution  for  murder,  the  flight  of 
'        the  prisoner  may  be  proveii  against  him,  and  he  may  prove,  to  account 

for  such  flight,  the  manner  of  the  persons  present  towards  him,  and 
that  tliev  followed  and  threatened  him  with  violence.  lb. 

m> 

23.  Ini^t  met  ions. — Raimmable  Doubt. — In  a  criminal  case,  it  is  error  to  in- 
struct the  jury,  that  "  as  moral  certainty  does  not  embrace  absolute 
certainty,  on  the  other  hand,  a  reasonable  doubt  does  not  include 
every  possible  doubt  that  might  exist  in  the  field  of  man's  speculation. 
These  terms  are  iised  in  an  eflbrt  to  convey  to  the  understanding  that 
state  of  the  mind  wherein  convictions  are  formed  conscientiously  upon 

.    a  basis  which  ail  thoroughly  disciplined  judgments  will  concur  in, 
and  no  pure  conscience  will  disapprove."  lb. 

24.  Same. — A  reasonable  doubt  may  arise  as  well  from  lack  of  evidence  as 
from  the  evidence  itself.  lb. 

25.  Same.'-ln  a  prosecution  for  murder,  it  is  error  to  instruct  that  it  is 
admitted  that  the  prisoner  cut  and  stabbed  the  deceased  and  inflicted 
the  wound  ;  therefore,  to  constitute  the  corpus,  it  only  remains  for  the 
jury  to  find  from  the  evidence  that  that  wound  was  in  itself  fatal.     lb. 

26.  Styne. — Self- Defence. — In  a  trial  for  murder,  instructions  professing  to 
cover  the  whole  subject  of  self-defence,  which  do  not  even  intimate 
that  the  right  of  seli-defence  may  extend  to  the  taking  of  human  life, 
are  erroneous,  if  there  was  evidence  before  the  jury  from  which  it 
might  have  been  inferred  that  there  was,  at  the  time  of  the  homicide, 
such  appearances  as  might  have  impressed  the  prisoner  with  a  reason- 
able apprehension  of  great  bodily  harm,  unless  he  resorted  to  extreme 
measures  to  avert  it.  lb, 

27.  Same. — The  right  to  take  life  in  self-defence  is  not  dependent  upon  the 
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fact  that  a  man  of  ordinal^  prudence  would,  under  the  circumstances, 
apprehend  immediate  and  urgent  danger,  but  upon  the  fact  that  the 
accused  himself  was  really  and  reasonably  bo  impressed  by  the  appear- 
ances, lif- 

28.  Trespass. — Information, — Staivie  CcnuUmed. — Fence, — An  information  un- 
der section  1961,  K.  S.  1881,  charging  that  the  defendant  removed 
rails  and  stakes  from  the  fence  of  the  prosecuting  witness,  on  the  land 
of  said  witness,  shows  that  the  fence  was  a  part  of  the  realty,  and  is 
not  bad  for  not  alleging  the  separate  values  of  the  raib  and  stake?. 

DorreU  v.  Suue^  S66 

29.  Same, — Allegation  of  Value  Unnecessary. — Evidence^ — Under  clause  9, 
section  17'>6,  R.  S.  1881,  the  omission  to  allege  value,  or  the  amount  of 
damages  or  injury,  unless  of  the  essence  of  the  offence,  is  not  ground 
for  quashing  an  indictment  or  information.  It  is  sufficient  to  make 
the  proof  on  the  trial.  lb, 

30.  Same. — Particular  Description  of  Land  Unnecessary, — The  land  upon  whidi 
an  offence  under  section  1961,  R.  8. 1881,  is  charged  to  have  been  com- 
mitted, need  not  be  particularly  described.  Ik 

31.  Foimer  Conviction.— Assault  and  Battery. — Judgment  Frauduienily  iVo- 
eured. — A  judgment  of  conviction  of  assault  and  battery,  fraadulently 
procured  by  a  defendant,  before  a  justice  of  the  peace,  in  the  absence 
of  the  injured  party,  is  no  bar  to  a  real  prosecution  for  the  same  offene«. 
Such  judgment  is  a  mere  nullity.  HaUoran  v.  Suue,  5^ 

32.  Same. — Jeopardy. —  When  it  Attaches. — Jeopardy  does  not  attach  until 
the  first  step  in  the  trial  is  taken.  lb. 

33.  Same. —  When  no  Bar. — A  defendant  can  not  shelter  himself  behind  the 
jeopardy  into  which  he  thrust  himself  in  defiance  of  law  and  in  opp(> 
sition  to  the  desire  of  the  officers  of  the  State.  lb. 

34.  Same. — Trial  in  Absence  of  Injured  Party. — Fraudulent  Judgment  pf  Om- 
viction. — Where  a  justice  of  the  peace,  in  a  prosecution  instituted  be- 
fore him  by  the  defendant  for  assault  and  oattery,  over  the  objection 
of  the  officers  of  the  State  and  their  motion  to  dismiss,  and  in  the  ab-^ 
sence  of  the  injured  party,  because  too  badly  injured  to  attend,  ren- 
ders a  judgment  of  conviction,  it  is  fraudulent,  and  not  a  bar  to  a  real 
prosecution.  ii. 

CROPS. 

See  Landlord  and  Tenant,  7. 

CROSS-EXAMINATION. 
See  Criminal  Law,  18  to  21 ;  Railroad,  8,  9 ;  WmrESfL 

DAMAGES. 

See  Bastardy,  2;  Contract,  9;  Fraud,  1 ;  Railroad,  4  to  9;  Rkal 
Estate,  Action  to  Recover,  3,  4 ;  School  Law,  1 ;  SnERiFpy  2  to 
4 ;  Slander,  4 ;  Supreme  Court,  23. 

DECEDENTS^  ESTATES. 

See  Judgment,  o  ;  Pleading,  18 ;  Statute  of  Limitation.^  3 ; 

Court,  32;  Taxes,  3. 

1.  Oonversiaru — Heirs. — Judgment. — Res  Adjudicata, — The  heirs  at  law 
not  maintain  an  action  for  the  conversion  of  personal  property  owned 
by  a  decedent  at  the  time  of  his  death,  and  a  judgment  agaiusi  them 
in  such  action  is  no  bar  to  an  action  afterwards  brought  by  the  admin- 
istrator of  such  estate  for  such  conversion,        Douglass  v.  AfeOBrer,  ^i 

2.  Same. — Pleading. — Statute  of  Limitations. — In  such  action,  an  answer 
that  the  cause  of  action  aid  not  accrue  within  six  years  before  the 
commencement  of  the  suit,  was  sufficient,  though  the  complaint  aver- 
red the  appointment  of  the  adminbtrator  within  that  time.    Tbr 
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statute  did  not  commence  to  run  until  the  appointment  was  made, 
and  the  answer  in  efiect  averred  that  it  was  done  within  the  time 
named.  lb, 

3.  Eniorcemeut  of  Lien  on  Real  Estate, — JwUice^ti  Trariacnpt  of  Judgment.- - 
When  a  lien  is  acquired  upon  real  estate  by  a  justice's  transcript  filed 
and  docketetl  in  tlie  clerk's  office,  and  the  debtor  afterwards  conveys 
the  land  to  u  third  ]>crsun,  and  then,  before  the  clerk  issues  execution, 
dies,  the  cre<litor  must  enforce  his  lien  by  suit.     Decker  v.  Gilberty  107 

4.  JSaitie. — Com})iainf. — The  complaint  in  an  action  to  enforce  such  lien 
need  not  alU'ge  thai  there  is  no  property  of  the  estate  of  the  debtor 
out  of  wliicli  the  judgment  can  be  made.  lb. 

5.  Paynbent  of  JiuUjmeat  Lienjs. —  Genewl  JJebia. — Actian  on  Admini8ti'atoi''8 
Bond, — If  an  administrator  pay  on  general  debts  money  that  should 
be  paid  on  judgments  which  are  liens  upon  the  decedent's  lands,  and 
thus  become  unable  to  pay  the  judgments,  he  and  his  .sureties  become 
liable  on  his  bond  to  the  holders  of  the  judgments. 

Stale^  ex  rel.,  v.  Browrif  4^5 
4i,  Claims. — Pleiidiny. — Pmctiee. — Evidence. — Promissory  Note. — EndarsemenL 
— Under  the  provisions  of  the  act  of  February  14th,  1881,  concerning 
the  allowance  of  claims  against  decedents'  estates,  Acts  1881,  p.  20, 
where  a  claim  was  filed  against  a  decedent's  estate,  founded  upon  the 
decedent's  promissory  note,  payable  to  a  third  person,  and  by  him 
as.signed,  by  endorsement,  to  the  claimant,  and  the  execution  of  the 
assignment  of  the  note  was  not  put  in  issue  by  a  pleading  under  oath, 
the  assignment  was  admissible  in  evidence  without  proof  first  made  of 
its  execution.  It  is  now  diffei*ent,  under  sections  364  and  2324,  B.  S. 
1 881 .  Jen  n  ings  v.  McFadden^  531 

DECLARATIONS. 

8ee  Criminal  Law,  14  to  17  ;  Evidence,  2. 

DECREE. 
See  Evidence,  5. 

DEED. 

See  Conveyance;  Husband  and  Wife,  2;  Married  Woman,  3;  Mort- 
gage, 5;  Vendor  and  Purchaser. 

DEFALCATION. 
Sec  County  C^ommissioners,  1 ;  Evidence,  3;  Ocardian  and  Ward,  1  to  4. 

DEFAULT. 

See  JcixiMENT,  7  to  10;  Principal  and  Surety,  2 ;  Supreme  Court,  33. 

DELIVERY. 
See  Landlord  and  Tenant,  7;  Vendor  and  Purchaser,  1. 

DEMAND. 
See  Landlord  and  Tenant,  7 ;  Vendor  and  Purchaser,  2. 

DEMURRER. 
See  JuixiMENT,  7;  Pleading,  16;  Practice,  9,  14. 

1.  Verification  in  Pleading.— \  demurrer  will  not  reach  the  want  of  verifi- 
cation of  a  pleading.  Decker  v.  Gilbertf  107 

2.  Jmnt  Demurrer. — A  joint  demurrer  is  not  well  taken  by  several  parties 
unless  well  taken  by  all.  Eichbredt  v.  Anyermanf  208 

5.    leading. — CViu^w  of  Danurrfr.  —  Defect  of    Parlies. — A  demurrer  to  a 

complaint  or  cross  complaint,  solely  for  the  want  of  sufficient  facts 

therein,  will  present  no  question  in  relation  to  any  defect  of  parties. 

^  Dunn  V.  Tousey,  B88 
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DEMURRER  TO  EVIDENCE. 

1.  Pi-actice. — The  evidence  of  the  demurring  party  will  not  be  considered 
upon  a  demurrer  to  the  evidence.  '  Fritz  v.  Qarhj'>'Jl 

2.  Same,  —  When  Party  May  Not  Demur. — A  party  can  not  successfoUj  de- 
mur to  the  evidence,  when  the  burden  oi  the  issue  is  upon  him,  sb  his 
own  evidence  will  not  be  considered  upon  such  demurrer.  lb. 

DESCRIPTION. 

See  Criminal  Law,  30;  Insurance,  5;  Married  Wqmak,  3;  Mort- 
gage, 6  to  8. 

DILIGENCE. 
See  New  Trial,  3. 

DISMISSAL. 

See  Highway,  2;  Supreme  Court,  9,  29. 

DITCHES  AND  DRAINS. 

Public  IHtiCh. — Asfiessmenta. — Jvdffment. — Injunction. — County  Commitsmen.'- 
Juriadidion. — A  complaint  to  enjoin  the  collection  of  assessments  for 
a  public  ditch  constitutes  an  indirect  attack  upon  the  proceedings  and 
judgment  of  the  board  of  commissioners.  In  this  case  the  all«fed 
defects  (for  which  see  opinion)  do  not  affect  the  jurisdiction,  and  hr 
nish  no  ground  for  an  injunction.  Argo  v.  Bw^umd,  ^ 

DYING  DECLARATIONS. 
See  Criminal  Law,  14  to  17. 

EJECTMENT. 
See  Real  Estate,  Action  to  Recover. 

EMPLOYER  AND  EMPLOYEE. 
See  Negligence,  9  to  12. 

ENDORSEMENT. 
See  Decedents'  Estates,  6;  Pleading,  11. 

ESCROW. 
See  Vendor  and  Purchaser,  1. 

ESTATE   FOR  LIFE. 
See  Conveyance,  2. 

EVIDENCE. 

See  Aocouirr;  Assignment  of  Error;  Bailment,  2,  3;  Bastardy,]; 
Bill  of  Exceptions,  1,  2;  Chattel  Mortgage,  3;  Constable,  3. 
5  ;  Contract,  10, 12;  Criminal  Law,  2, 5,  14  to  22,  29;  Decedetr' 
Estates,  6;  Fraud,  2;  Fraudulent  Conveyance,  2,  3;  iNriyr; 
Instructions,  1,  3,  8,  11, 14;  Interrogatories,  10 ;  Landlord  .o'p 
Tenant,  6;  Liquor  Law;  Mortgage,  8;  New  Trial,  1,3,5;  Pak- 
TiTiON,  3;  Practice,  2,  11  to  13,  16;  Promissory  Note,?;  Rah- 
ROAD,  5  to  9 ;  Real  Estate,  Action  to  Recover,  4,  5 ;  Sheriff,  v 
5;  Slander;  Summons,  1,  2;  Supreme  Court,  4,  0,  7.  8,  10, 11, H, 
16,  18,  25,  26,  30,  33,  35,  36;  Witness;  Watercourse,  4. 

1.  Convei'mtion. — Where  a  party  to  a  suit  puts  in  evidence  a  conversalioD 
between  the  opposite  party  and  a  third  person,  the  other  party  niaj 
show  by  other  witnesses  what  the  third  person  said  to  him  in  that  ivn- 
versation.  Ch-ovrder  v.  Refl  1 

2.  Declarations  of  Agent. — The  declarations  of  an  agent  made  within  tbe 
scope  of  his  agency,  and  while  the  transaction  is  pending,  are  adnl;^- 
sible  against  his  principal.  /^- 
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3.  [.reading  Qu^i/ms. — County  Treasurer. — Defalcation, — Suit  on  promissory, 
notes  executed  in  adjustment  of  an  alleged  defalcation  oi  a  county 
treasurer,  by  his  sureties.  On  the  trial,  the  defendants  produced  the 
treasurer  as  a  witness,  and  propounded  such  questions  as  these  to  him : 
Did  you,  at  the  time,  etc.,  pay  over  to  your  successor  and  account  for 
all  moneys  in  your  hands  as  treasurer?  Did  you,  during  your  term 
of  office,  convert  to  your  own  use,  or,  after  you  had  surrendered  pos- 
session, etc.,  retain  any  money  that  you  had  collected  as  treasurer? 

Hehl,  that  there  was  no  error  in  refusing  to  allow  them,  because  (1)  they 
were  leading,  and  (2)  they  called  for  general  conclusions,  rather  than 
facts  on  which  the  jury  might  base  conclusions. 

Caldxcdl  V.  The  Board,  etc.,  99 

4.  Statements  of  Agent. — Res  Gestoe. — The  statements  of  an  agent  or  ser- 
vant, made  after  an  occurrence,  concerning  it,  are  not  evidence  against 
the  principal,  are  not  res  geslce.    Pittsburgh,  etc.,  R.  W.  Co,  v.  Wright,  182 

5.  Sale. — Decree. — Record. — When  one  affirms  the  validity  of  a  sale  upon 
a  decree  against  him,  and  thereby  secures  a  gain  to  himself  and  a  loss 
to  his  adversary,  and  this  appears  by  the  recortl  of  another  suit,  that 
record  is  evidence  against  him  in  a  subsequent  suit  in  which  he 
seeks  to  deny  the  validity  of  the  sale.  Marshall  v.  Stewart,  189 

6.  Turnpike  Company. — Evidence  of  Corporate  Existence. — Certified  Copy  of  Ar^ 
tides  of  Association. — On  trial  of  an  action  by  a  turnpike  company,  a 
duly  certified  copy  of  its  articles  of  association  filed  in  the  recorder's 
office  of  the  proper  county  is  admissible  to  prove  its  corporate  exist- 
ence. Walker  v.  Shelbyville,  etc.,'T.  P.  Co.,  4^^ 

7.  Proof  of  Marr^iage. — It  is  not  necessary  to  introduce  the  return  of  the 
officiating  minister,  or  other  officer,  to  prove  the  date  of  a  marriage. 

Bronnenburg  v.  Charman,  JjpfS 

8.  Wiine»$. — Comparison  of  Handwriting. — Neto  lariat. — BiU  of  Exceptions. — 
Practice. — Promissory  Note. — A  reason  for  a  new  trial,  which  stated  that 
the  court  erred  in  permitting  certain  witnesses,  naming  them,  to  com- 
pare the  disputed  signatures  witti  certain  notes  and  mortgages  not 
connected  with  the  case,  etc.,  and  in  allowing  them  to  express  an 
opinion  from  such  comparison  as  to  the  genuineness  of  the  disputed 
signatures,  is  sufficiently  definite.  Such  "notes  and  mortgages  need 
not  be  embraced  in  a  bill  of  exceptions,  nor  need  the  bill  oi  exceptions 
contain  all  the  evidence  in  order  to  present  the  question  arising  upon 
the  ruling  in  allowing  tlie  comparison.  AS7ior6  v.  Kinzie,  500 

9.  Same. — Expo-fs. — Signature. — Papers  not  connected  with  the  case,  and 
not  read  in  evidence,  oan  not  be  used  for  the  purpose  of  comparing 
the  signatures  to  them  with  the  disputed  signatures,  unless  the  party 
against  whom  they  are  sought  to  be  used  admits  them  to  be  genuine ; 
but  an  admission  by  the  party  who  seeks  to  use  them,  though  he  him- 
self executed  them,  will  not  authorize  their  use,  and  the  testimony  of 
expert  witnesses  based  upon  such  comparison  is  not  admissible.       lb. 

EXECUTION. 

See  Constable;  Exemption;  Husband  and  Wife,  1,  2;  Judgment,!^ 
3,  5;  Principal  and  Surety;  Real  Estate,  Action  to  Recover, 
8,  9;  Replevin  Bail;  Sheriff,  3,  5. 

EXEMPTION. 

See  Real  Estate,  Actfon  to  Recover,  8,  9. 

1.  Judgment. — Execution. — The  property  of  a  judgment-defendant  in  an 
action  for  the  recovery  of  real  estate,  where  the  judgment  is  for  the 
use  and  occupation,  is  not  exempt  from  sale  on  execution  on  such 
judgment,  though  less  than  ^00  in  value,  under  section  703,  R.  S. 
1881.  Dorrell  v.  Hannah,  407 
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2.  Householder. — Exeeutian. — One,  without  a  wife,  child,  or  other  depend- 
ent, who,  with  a  hired  servant,  occupies  a  house  and  maintains  a 
household,  is  a  householder  within  the  meaning  of  the  law,  which  ex- 
empts a  debtor's  pro|]rrty,  to  a  certain  amount,  from  sale  on  execution. 

KeUey  v.  MeFadd^  53*} 

3.  Same. — AppliecUion  for. — The  application  for  exemption  need  not  desig- 
nate the  particular  articles  the  debtor  wishes  to  have  exempted.     16. 

4.  Same. — Selection  and  (jfualificaiion  of  Appraiecrs. — Presumption. — The  fail- 
ure of  tlie  debtor  to  designate  an  appraiser  does  not  defeat  his  right 
of  exemption ;  and  it  not  appearing  that  an  objection  was  made  to  an 
appraiser  designated,  it  will  be  presumed,  on  appeal,  that  he  wa^ 
competent  to  act  as  an  appraiser.  76. 

EXHIBIT. 

See  Conveyance,  3;  Landlord  and  Tenant,  3;  Pleading,  11,13,15^ 

20 ;  Promissory  Note,  9. 

EXPERT. 
See  Criminal  Law,  18  to  21;  Evidence,  9;  AVatercoubse^  4. 

FEES  AND  SALARIES. 
See  Sheriff,  1. 

FENCE. 
See  Criminal  Law,  28. 

FINDING. 
See  Practice,  18  to  20;  Special  Finding;  Supreme  Court,  12. 

FORECLOSURE. 
See  Chattel  Mortgage,    2,  3  ;  Real  Estate,  Action  to  Recoveb,  5. 

FOREIGN  CORPORATION. 
See  Corporation,  3;  Railroad,  1. 

FOREIGN^  STATE. 

See  Common  Law;  Conveyance,  1,  2;  Husband  and  Wife,  6;  Promis- 
sory Note,  9 ;  Supreme  Court,  13. 

FORMER  CONVICTION. 
See  Criminal  Law,  31. 

FRAUD. 

See  Chattel  Mortgage,  1,2;  Criminal  Law,  31, 34;  Fbaudulkmt  Cok- 

veyance;  Husband  and  Wife,  3. 

1.  Misrepresentations, —  Heading, —  Patent  Ri^ht. — Damages. — A  complaint 
to  recover  damages  for  fraud  practiced  by  the  defendant  upon  the 
plaintiff  in  the  sale  to  him  of  a  patent  riffht  for  a  fence  post,  consist- 
ing in  part  of  a  hollow  iron  point  with  bolts,  alleged  the  fraud  to  be 
representations  that  the  iron  for  such  post  would  not  exceed  eleven 
pounds ;  that  the  defendant  had  a  contract  with  one  M.,  at  L^  to  fur- 
nish to  him,  and  his  vendors  of  the  patent,  said  points  and  bolts  at 
one  and  a  fourth  cents  per  pound,  all  of  which  were  false  and  known 
to  be  so  by  the  defendant;  that  such  points  and  bolts  for  each  post 
would  weigh  from  twenty-two  to  thirty  pounds,  and  could  not  be  had 
for  less  than  two  cents  per  pound,  etc. ;  that  the  plaintiff  was  IgooraDt 
of  the  facts  and  was  deceived  as  the  defendant  intended,  etc. ;  thai, 
having  made  sales  of  said  rights  to  others  by  making  to  them  similar 
%»tatements,  he  was  compelled  to  rescind  such  sales,  etc. 
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Heldf  that  the  representations  were  of  existing  facts,  and  not  mere  opin- 
ions, and  that  the  complaint  was  good.  Peffley  v.  Noland,  164 

2.  Same, — Evidence, — Contents  of  Letter. — The  testimony  as  to  the  cost  of 
the  iron  points  being  very  conflicting,  the  defendant  offered  to  prove 
the  contents  of  a  letter  of  the  plaintiff  to  a  purchaser  from  him  (the 
loss  of  the  letter  being  shown)  in  which  it  was  stated  that  the  reason 
why  he  had  not  furnished  the  purchaser  with  points  as  agreed  was 
that  a  foundry  at  I.,  where  they  were  to  be  made,  was  embarrassed  and 
would  not  go  on  with  the  work,  and  the  purchaser  must  wait  until 
new  arrangements  could  be  made. 

Held,  that  this  evidence  was  admissible.  lb. 

3.  False  BepreseTitations  of  Values. — Representations  of  values  are  matters 
of  opinion,  and,  however  false,  do  not  constitute  fraud  or  create  a 
cause  of  action  in  favor  of  one  who  has  relied  upon  them. 

Ilartman  v.  Flaherty^  47 S 

FEAUDULENT  CONVEYANCE, 

1.  Complaint. — Allegations  an  to  Insolvtncf/. — A  complaint  by  creditors  to  set 
aside  a  conveyance,  on  the  ground  that  it  was  made  to  defraud  them, 
need  not  aver  that  the  debtor  had  no  property  subject  to  execution 
when  the  suit  was  begun.  It  is  enough  to  allege  that,  at  the  date  of 
the  conveyance,  the  debtor  did  not  have  enough  property  left,  subject 
to  execution,  to  pay  all  his  debts;  that  by  means  of  it  he  made  him- 
self wholly  insolvent,  and  that  he  has  not  since  had  sufficient  property, 
subject  to  execution,  to  satisfy  his  debts.  Jennings  v.  Howard^  214 

2.  Evidence. — Evidence  tending  to  show  the  pecuniary  circumstances  and 
liability  of  the  grantor  at  the  time  of  the  conveyance,  is  admissible  in  a 
suit  by  creditoi's  to  set  aside  a  conveyance  made  to  defraud  them.    lb. 

S.  Harmless  Error. — Instruction. — In  a  suit  by  several  creditORs  to  set  aside 
a  conveyance  as  fraudulent,  it  is  not  strictly  correct  to  instruct  the 
jury  that  to  entitle  the  plaintiffs  to  a  verdict,  it  must  be  shown  that 
the  grantor  was  indebted  to  them,  or  some  of  them,  when  he  made  the 
conveyance;  but  when  the  evidence  shows  that  all  of  them  have  judg- 
ments or  demands  existing  at  tliat  time,  the  error  is  harmless.         io. 

GIFT. 
See  Liquor  Law. 

GUARDIAN  AND  WARD. 
See  Infant;  TAXf>j,  4. 

1.  Defakation,— Bond.— Liability  of  Sureties.— The  sureties  on  a  guardian's 
bond  are  not  liable  for  defalcations  which  antedate  the  bond,  but  only 
for  acts  done  under  the  bond  which  they  executed ;  but  if,  after  thie 
giving  of  the  new  bond,  the  guardian  replaces  and  has  in  his  posses- 
sion moneys  previously  converted  to  his  own  use,  the  sureties  on  the 
new  bond  become  liable  therefor.  Parker  v.  Medjsker,  155 

2.  Same. — Second  Bondsmen^s  Liability. —Pleading. — Review  of  JvdgmenL — 
Complfdnt. — In  an  action  upon  a  second  bond,  the  complaint  alleged 
that,  on  the  making  of  the  original  appointment,  the  guardian  received 
every  part  of  his  ward's  estate  and  converted  it  to  his  own  use,  and 
ever  since  had  used  it  in  his  private  business;  and  that  the  amount 
now  in  his  hands — that  is,  at  the  commencement  of  the  suit — is  the 
sum  of,  etc.,  which  he  has  failed,  etc. 

Held  sufficient  on  demurrer  against  the  second  bondsmen;  and,  therefore, 
that  it  was  not  error  to  sustain  a  demurrer  to  a  complaint  for  the  re- 
view of  the  judgment  rendered  on  such  complaint,  alleging  as  a  cause 
the  insufficiency  of  the  complaint  in  the  original  action.  lb. 

3.  Resignation  and  Reappointment  in  Another  County. — Liability  of  Bonds- 
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men. — A  guardian  wlio  resigns,  and  obtains  a  reappointment  in  another 
county,  where  he  gives  bond  and  charge^  himself  with  the  sums  which 
had  come  into  liis  hands  under  his  first  appointment,  does  not  therebj 
discharge  his  first  bondsmen  from  liability  for  a  previous  defalcation. 

Yost  V.  StaU,  ex  relj  SW 

4.  AddUional  Bond  for  Sate  of  Beally. — Accounting  for  Different  Funds, — har- 
den of  Proof. — Defalcation. — The  sureties  upon  a  guardian's  additional 
bond  for  the  sale  of  realty  are  liable  for  the  proceeds  of  the  sale  onlj, 
and  the  sureties  on  the  general  bond  for  other  funds.  The  sureties 
upon  each  bond  undertake  that  the  guardian  will  account  for  the  re- 
spective funds  for  which  they  are  liable,  and  therefore,  when  sued 
therefor,  have  the  burden  of  showing  that  the  guardian  has  accounted 
for  the  same.  If  the  different  funds  have  been  mixed  and  the  accoant 
so  kept  that  a  proven  defalcation  can  not  be  identified  with  either  fand, 
it  is  a  breach  of  both  bonds ;  and  the  action  may  be  on  either  bond,  if 
not  for  the  entire  loss,  certainly  for  a  pro  rata  share  of  it.  Ih. 

6.  Finat  B^mtI. — Gollaterat  Attack. — A  guardian's  final  report,  settlement 
and  discharge  by  the  court  are  res  adjudieata  of  all  matters  therein, 
and  can  not  be  collaterally  attacked  in  a  suit  upon  the  bond.  Such 
report  can  only  be  set  aside  by  a  direct  proceeding  therefor. 

State,  ex  rd,.  v.  Stauter^  o97 
HABEAS  CORPUS. 

See  Infant. 

HANDWRITING. 

See  Evidence,  8,  9. 

HARMLESS    ERROR. 

See  Fraudulent  Conveyance,  3 ;   Pleading,  2, 18;    Practice,  7, 1*2: 
Slander,  2;  Supreme  Court,  14,  16;   Witness,  2. 

HEIRS. 
See  Decedents'  Estates,  1 ;  Vendor  and  Purchaser,  2. 

HIGHWAY. 
See  Bridges;  Negligence,  7. 

1.  Appeal. — Board  of  Commissioners.  — Circuit  Court. — Supreme  Court.— Xa 
appeal  from  an  order  of  a  board  of  commissioners  lor  the  opening  of 
a  highway  cither  suspends  or  vacates  all  the  proceedings  had  before 
the  commissioners,  and  brings  the  cause  before  the  circuit  court  for 
trial  denovOf  and  a  further  appeal  to  the  Supreme  Court  only  requires 
of  it  a  review  of  what  occurred  in  the  circuit  court.     Coz  v.  Lindlei/j  SJ7 

2.  Same. — Dismissal  of  Appeal. — Presiumption. — In  such  case,  the  record  not 
showing  the  grounds  upon  which  the  appeal  was  dismissed  in  the  cir- 
cuit court,  all  the  presumptions  will  be  indulged  by  the  Supreme 
Court  in  favor  of  the  decision  below  dismissing  the  appeal.  ^^ 

HOUSEHOLDER. 
See  Exemption,  2. 

HUSBAND  AND  WIFE. 

See  Married  Woman;  Mortgage,  3,  4;  Vendor  and  Purchaser, 2; 

Verdict,  2. 

1.  Judicial  Sale. — Inclwaie  Interest  of  Wife  in  Reed  Estate  of  Htt^ndf  Sdd  &% 
Execution. — Partition. — Under  the  act  of  March  11th,  1875, 1  R.S.  1876, 
p.  554^  the  inchoate  interest  of  the  wife  in  the  real  estate  of  the  debtor, 
sold  on  execution  against  him,  vests.and  becomes  absolute  on  the  day 
of  sale,  and  her  death  immediately  after  the  sale  does  not  prevent  it 
so  vestinp^,  and  her  husband  may  maintain  partition  sls  to  such  inter- 
est against  the  purchaser  at  the  sheriff's  sale.  Elliott  v.  Cede,  i<s'5 
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2.  Laiids  Sold  on  Execution. — Inchoate  Interest  of  Wife. — Conveyance, — Where 
the  lands  of  the  husband  had  been  sold  on  execution,  it  was  compe- 
tent for  the  wife,  her  husband  joining  with  her,  to  sell  and  convey  her 
inchoate  interest  in  such  land ;  and,  in  such  a  case,  a  quitclaim  would 
have  the  same  force  and  effect  as  a  warranty  deed.   Dunn  v.  Tousey,  '28S 

3.  Improvements  on  Wi/e' 8  Real  Estate. — Fratul. — Debts  of  Husband. — Creditor 
of  Haaband. — Pleading. — A  complaint  by  the  creditor  of  a  husband  to 
charge  his  demand  upon  real  estate  of  the  wife  or  the  rents  thereof, 
on  the  ground  that  the  husband  had  expended  his  own  means  in 
making  improvements  thereon  in  fraud  of  his  creditors,  must  show 
that  at  the  time  the  husband  had  not  other  property  sufficient,  etc., 
and  that,  knowing  of  the  husband's  fraudulent  purpose,  she  partici- 
pated or  acquiesced  in  it. 

Qucercj  whether,  if  the  wife  was  a  party  to  the  fraud,  the  creditor  could  have 
a  remedy  against  her  real  estate.     •  Moore  v.  LamptoUy  SOI 

4.  Wife' a  Earnings. — The  right  to  services  rendered  by  the  wife  during 
marriage,  prior  to  the  act  of  March  25th,  1879,  belongs  to  the  husband, 
and  her  earnings  can  not  be  recovered  by  the  wife. 

Knippenberg  v.  Morritj  540 

5.  Same. — Foreign  Slate. — Common  Law. — Presumption. — Services  rendered 
by  the  wife  before  marriage  in  another  State,  where  it  is  presumed  the 
common  law  prevails,  belong  to  the  husband.  lb. 

IMPEACHMENT. 
See  Criminal  Law,  2;  New  Trial,  3;  Witness,  1. 

IMPOUNDING  ANIMALS. 

See  Town. 

IJJDICTMENT. 

See  Criminal  Law,  1,  3,  12. 

INFANT. 

Catiodyand  OontroL — Mother  and  Foster- Parents. — Discretion  of  Court. — Habeu 
Corpus. — Supreme  Court. — Evidence. — Under  section  2518,  R.  S.  1881,  the 
disposition  of  a  child  of  tender  years,  as  between  its  divorced  mother 
ana  its  foster-parents,  is  within  the  sound  discretion  of  the  trial  court, 
having  reference  to  the  welfare  and  best  interests  of  the  child ;  and 
where,  on  habeas  corpus,  after  a  full  hearing,  the  court  below  has 
awarded  custody  to  the  mother,  the  Supreme  Uourt  can  not  say,  from 
the  written  report  of  confiicting  evidence  before  it,  that  error  was 
committed.  McKenzie  v.  State,  ex  reL,  547 

INJUNCTION. 

See  County  Commissioners,  2,  4 ;  Ditches  and  Drains  ;  Judgment,  1 ; 

Railroad,  1 ;  Replevin  Bail,  2. 

INSOLVENCY. 
See  Fraudulent  Conveyahob. 

INSTRUCTIONS. 

See  Bailment,  3,4;  Contract,  16;  Criminal  Law,  23,  26,  26;  Fraud- 
ulent Conveyance,  3 ;  Negligence,  6 ;  Principal  and  Agent,  2 ; 
Railroad,  4 ;  Supreme  Court,  5,  20. 

1.  Evidence. — Jury. — An  instruction  not  applicable  to  the  evidence  should 
not  be  given,  and  if  it  may  have  misled  the  jury,  it  will  be  fatal 
error.  Crmrder  v.  Reed,  1 

2.  Record. — Practice. — Instructions  to  the  jury  can  be  made  part  of  the 
record  only  by  bill  of  exceptions,  order  of  the  court,  or  complying 
with  section  535,  R.  S.  1881.  The  memorandum  "not  given  and  ex- 
cepte<l  to  "  is  not  such  a  compliance.       Manhaiian  Ins,  Co.  v.  Doll,  113 
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3.  Evidence. — Presumptum, — Instructions  given,  or  modifications  of  those 
prayed,  will,  when  the  evidence  is  not  in  the  record,  be  deemed  cor- 
rect, if  they  would  be  so  under  any  possible  evidence  which  the  issues 
will  admit.  Ih. 

4.  It  is  not  error  to  refuse  to  give  correct  instructions,  if  the  law  as  stated 
in  them  be  embodied  in  others  given.  Jeimirigs  v.  Hovpard,  Uf 

5.  Instructions,  stating  the  law  correctly  when  taken  as  a  whole,  will  be 
upheld,  though  parts  of  them,  separately  considered,  may  be  slightly 
inaccurate.  WliUe  v.  Beem^  ^o'f 

6.  Where  a  party  desires  specific  instructions  directing  attention  to  points 
relied  upon  by  him,  he  should,  at  the  proper  time,  request  such  instruc- 
tions as  he  deems  necessary.  lb. 

7.  Savfie. — Intention. ^Contract. — Practice. — It  is  not  improper  to  instrnct 
the  jury  that  they  might  look  to  the  circumstances  surrounding  tlir- 
transaction  and  to  the  intention  of  the  parties  at  the  time  they  enten>i 
into  the  contract.  It  is  proper  to  direct  the  attention  of  the  jury  w 
the  material  and  leading  facts  of  the  case,  but  not  to  assume  the  ex- 
istence of  controverted  facts,  nor  to  so  state  the  facts  as  to  present  to 
the  jury  a  one-sided  view  of  the  case,  and  thus  mislead  them.        Ih. 

8.  Eoidence, — Record. — Supreme  Court. — When  the  evidence  is  not  in  the 
record,  no  question  can  be  made  in  the  Supreme  Court  i^pon  the  re- 
fusal to  give  instructions  to  the  jury,  and  instructions  given,  if  correct 
in  any  possible  state  of  evidence,  will  be  sustained.    Hunt  v.  EUxciiy  -i^ 

9.  Practice. — If  instructions  prayed  are  not  signed  by  the  party  or  his 
counsel,  the  court  may  refuse  them.  .  Ih. 

10.  Instructions  which  are  substantially  embodied  in  such  as  are  given 
may  be  refused.  WiUianuion  v.  Yinglingt  S7!f 

11.  Practice. —  Want  o/ Evidence. — Where  there  is  no  evidence  to  support  & 
defence,  the  court  may  instruct  the  jury  to  disregard  it.  Ih. 

12.  Practice. — There  is  no  error  in  refusing  instructions  already  substan- 
tially given,  nor  those  too  narrow  to  be  applicable  to  the  whole  evi- 
dence on  the  questions  to  which  they  relate.  Hauss  v.  Niblaek^  ¥^ 

1.1.  Bill  of  Exceptions. — To  make  an  oral  addition  to  or  modification  of  a 
written  instruction  prayed  is  a  fatal  error,  under  section  533,  R  S. 
1881,  but  to  be  available  error  it  must  expressly  appear  by  bill  of  ex- 
ceptions to  have  been  done.  Ih. 

14.  Evidence. — Presumption. — Supreme  Court. — Where,  under  the  allegations 
of  the  complaint,  evidence  might  have  been  given  that  would  hate 
rendered  instructions  proper,  the  Supreme  Court,  in  the  absence  of  the 
evidence,  will  presume  that  it  was  given.  Hartman  v.  Flaherty,  ^7- 

15.  Recalling  Jury  and  Mixlifi/ing  Instmcium. — It  is  not  error  to  recall  a 
jury  and  modify  an  instruction  supposed  to  l>e  erroneous,  and  read  it 
to  them  as  modified.  76 

16.  Assuming  Fact  as  Proved. — An  instruction  using  the  words  "  as  you  may 
find  "  does  not  assume  the  fact  as  proved.     Bronnenburg  v.  C^armany  P-'f 

17.  Practice. — Special  Instruction  Must  be  Requested. — If  a  party  desire  a 
further  explanatory  instruction  in  addition  to  one  given,  which  is  good 
as  far  as  it  goes,  he  must  specially  request  it,  in  order  to  present  the 
question  on  appeal.  Reissner  v.  Or/a/,  oS^ 

18.  Reading  Extracts  from  Books. — Reading  to  the  jury  by  the  court  in  its 
instructions  extracts  from  an  opinion  of  the  Supreme  Court  and  from 
a  text-book  is  not  error.  Bronnenburg  v.  Chartnan,  4^^ 

INSURANCE. 

1.    Complnivi. —  Performance  of  Conditions  Precedent. — In  a  complaint  on  a 
policy  of   insurance,  a  statement:  "And  said   plaintinT  further  says 
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that  he  has  in  all  things  observed  and  performed  and  fulfilled  all  and 
singular  the  matters  and  things  which  were  on  his  part  to  be  observed, 
performed  and  fulfilled,  according  to  the  conditions,  form  and  efi'ect 
of  said  policy  of  insurance,"  is  a  sufficient  allegation  of  the  perform- 
ance of  the  conditions  precedent  named  in  the  policy. 

American  Im.  Co.  v.  Leonaiflj  272 

2.  Same. —  Value  of  Propeiiy, — Amount  of  Lous. — In  such  complaint,  a  state- 
ment of  the  loss,  giving  the  amount  lost  upon  each  of  the  articles  in- 
sured, is  sufficient  to  show  that  the  property  destroyed  was  of  some 
value,  and  that  a  cause  of  action  to  some  extent  had  accrued  to  the 
plaintiff.  /6. 

3.  Policy. — Agreement. — A  policy  of  insurance  is  governed  by  the  same 
principles  applicable  to  other  agreements  involving  pecuniary  obliga- 
tions, lb. 

4.  Premium  Notes    Unpaid. — Defence. — Where  a  policy  provides  that  if 

Sremium  notes  be  not  paid  the  policy  shall  become  void,  it  is  a  good 
efence  to  an  action  on  the  policy  that  the  premium  notes  were  unpaid 
at  the  time  of  the  loss.  lb. 

5.  Fire  Insurance. — Complaint  on  Policy. — DescHptum  of  Property. — Insurable 
Interest. — A  complaint  \i\ton  a  policy  of  fire  insurance  should,  by  de-. 
scription,  identify  the  house  burned  with  the  house  insured,  and  show 
that  the  insured  had  an  insurable  interest  in  the  house  at  the  time  it 
was  burned.  yEtna  Ins.  Co.  v.  Black,  513 

6.  Same. — Occupancy. — In  such  complaint,  if  the  policy  sued  on  provides 
that  it  shall  cease  to  be  valid  when  the  premises  cease  to  be  occupied, 
it  must  be  alleged  that  the  house  was  occupied  to  the  time  of  its 
burning.  lb. 

7.  Same. — Presumption. —  Vcdu^. — In  such  case,  in  aid  of  the  complaint,  it 
will  be  presumed  that  the  property  insured  and  destroyed  was  of  some 
value.  lb. 

INTENTION. 

See  Instruction,  7. 

INTEREST. 
See  Promissory  Note,  5. 

1.  BeeoupmerU. — P'oniissory  Note. — Statute  Construed. — In  a  suit  upon  a  note 
stipulating  for  the  payment  of  interest  at  the  rate  of  ten  per  cent.,  exe- 
cuted before  the  law  authorized  such  rate,  interest  in  excess  of  six 
per  cent.,  and  not  exceeding  ten  percent.,  voluntarily  paid  after  the  law 
authorized  such  higher  rate  of  interest,  can  not  be  recouped  under  the 
provisions  of  the  act  of  March  10th,  1879.  Sims  v.  Squires,  4-^ 

2.  Same. — Contract. — Such  interest,  when  paid,  could  not  be  recouped  or 
recovered  back,  and  the  act  of  March  10th,  1879,  does  not  affect  exist- 
ing contracts.  lb. 

I NTERROG  ATORI ES. 

See  MoRTOAGE,  7. 

1.  Verdict. — Practice. — The  court  may  properly  require  the  jury  to  answer 
special  questions  of  fact  which  are  pertinent  and  may  control  the  form 
ol  such  questions.  Swan  v.  Clark,  57 

2.  Practice. —  Verdicts — It  is  not  proper  to  reqjiire  the  jury  to  answer  in- 
terrogatories, except  on  condition  that  they  find  a  general  verdict. 

McHixun  V.  The  SUtie,  ex  rei,  69 

3.  Verdict. — Judgment. —  P'odice. — The  answers  of  the  jury  to  interroga- 
tories will  warrant  a  judgment,  notwithstanding  the  general  verdict, 
only  when  construed  with  each  other  they  are  found  to  be  inconsistent 
with  the  latter.  That  they  do  not  comprehend  all  the  issues  is  not  a 
reason  for  such  a  judgment.     2%c  Louisville,  etc.,  E.  W.  Co.  v.  Head,  117 
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4.  Practice. — Ansicer  of  No  Proof. — If,  in  fact,  there  was  no  eTidence,  tbe 
jury  may  properly  answer  to  an  interrogatory, "  No  evidence  offered 
on  tlie  subject."  Milekell  v.  Robinsmij  281 

5.  Ansswei'n.^-lnMructum. — It  is  not  error  to  instruct  the  jury  concerning 
interrogatories  sent  to  them,  that  if  they  could  not  make  definite  an 
swers  to  any,  l)ecause  the  evidence  did  not  furnish  t)ie  information, 
they  could  answer  to  that  effect,  and  in  any  event  no  question  ran  be 
made  thereon  when  the  jury  do  answer  definitely. 

WUliamafm  v.  Yin^ina,  S?9 
().    Verdict. — Practice. — It  is  only  where  the  answers  by  the  jury  to  inter- 
rogatories  might  control   the  general  verdict,  that  the  court  need 
require  them  to  be  answered,  or  take  any  notice  of  them  whatever.  Jb. 

7.  Venire  de  Novo. — A  motion  for  a  venire  de  novo  raises  no  question  con- 
cerning the  sufficiency  of  the  answer  of  the  jury  to  interrogatori^.  Jb. 

8.  Practice. — There  is  no  error  in  refusing  to  send  interrogatories  to  the 
jury,  when  presented  after  the  argument  is  closed. 

Uniony  €ic.j  Co.  v.  Moort,  4^ 

9.  Practice. —  Verdict. — Answers  to  interrogatories,  which  are  inconsistent 
and  irreconcilable  with  the  general  verdict,  must  prevail. 

Hartman  v.  Ftakerly^  41t 

10.  Same. — Evidence. — Tlie  answer  to  an  interrogatory  does  not  show  what 
the  evidence  was,  but  merely  the  fact  found  from  the  evidence  by  the 
jury.  lb. 

11.  Answer. — Juiy. — It  is  the  duty  of  the  court,  where  interrogatories  are 
asked,  to  instruct  Ihe  jury  to  answer  them  in  thc,event  that  they  find 
a  general  verdict.  Pltteer  v.  IndiaTiapolia,  etc,  R.  W.  Cb.,  569 

INTOXICATING  LIQUOR. 
See  Liquor  Law. 

JEOPARDY. 
See  Criminal  Law,  32,  38. 

JUDGE. 
See  Judgment,  11. 

JUDGMENT. 

See  Bastardy,  2;  Corporations,  2;  Criminal  Law,  7,  31,  34;  Decb- 
DENTs'  EsTATis,  1,  3  to  5 ;  Ditches  and  Drains;  Evidence,  6; 
Exemption,  1;  Interrogatories,  3;  Mortgage,  2,  6;  Partitiom; 
Pleading,  5 ;  Principal  and  Surety  ;  Replevin  Bail  ;  Supreme 
Court,  35. 
1.  Execution. —  Levy.  —  Appraiaemenl.  —  Injunction.  —  Sheriffi.  —  Angwer. — A 
complaint  to  enjoin  the  collection  of  a  judgment  and  obtain  an  entry 
of  satisfaction  averred  the  levy,  in  1875,  of  an  execution  issued  on 
the  judgment,  upon  goods  of  a  value  exceeding  the  judgment;  that  the 
sheriff  ever  after  kept  possession  of  the  goods  until  the  last  were  sold, 
in  1878 ;  that  the  goods  were  lawfully  appraised  at  a  sum  greater  than 
the  judgment;  that  divers  other.^/acra«  writs  were  issued  from  time 
to  time  and  levied  on  such  of  the  goods  as  remained  unsold ;  that 
other  unauthorized  appraisements  were  made,  and  the  whole  of  th« 
goods  finally  sold  without  regard  to  appraisement  in  1878,  so  that 
there  was  left  a  considerable  balance  of  the  judgment  apparently  un- 
paid. The  answer  did  not  controvert  the  irregular  issue  of  the  writs 
of  fieri  facias^  when  writs  of  vendi.  should  have  issued,  nor  that  unau- 
thorized appraisemeftts  were  made ;  but  it  averred  that  none  of  the 
goods  were  sold  for  less  than  two-thirds  of  the  appraised  value,  and 
that,  in  fact,  tliey  were  sill  sold  for  more  than  their  actual  value. 

Jleldy  that  the  answer  was  good.  Burr  v.  AfendenhaSf  4^ 
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2.  CoUaiercd  Attack. — The  proceedings,  orders  and  judgments  of  inferior 
courts  can  not  be  Assailed  collaterally  on  account  of  mere  errors  or 
irregularities.  Argo  v.  JBarthandy  65 

^. .  Recelpl,-rExecutian.--S(Uisfactwn, — In  a  suit  to  obtain  an  entry  of  sat- 
isfaction of  a  judgment,  a  receipt  endorsed  on  an  execution  issued 
thereon  maybe  explained  by  showing  that  no  money  was  paid  upon  a 
sale  of  property  thereon,  but  that  the  bid  was  receipted  for  as  money. 

Johnson  V.  State,  ex  reL,  mo 

4.  Same, — ColUUeral  Attack. — In  such  a  suit  the  plaintiff  is  not  at  liberty 
to  question  the  validity  of  the  judgment.  i6. 

5.  Same.— ^Execution. — Lexy. — Sheriffs  Sale. — Receipt. — Decedents^  Estates. — 
Where  the  return  of  an  execution  shows  a  sale  of  real  estate  to  the 
plaintiff,  and  a  receipt  by  him  for  the  amount  of  the  bid,  sufficient  to 
pay  the  judgment  and  costs,  and  a  certificate  is  given,  but  it  is  proved 
that  no  money  passed  except  enough  to  pay  costs,  and  this  sale  was 
afterwards,  at  tne  suit  of  the  administrator  of  that  defendant,  set 
aside,  and  an  order  made  to  sell  the  land  for  the  payment  of  the  de- 
cedent's debts,  there  is  no  satbf action,  and  even  the  levy  upon  the 
land  is  discharged.  lb. 

6.  Lien  of. — Transcript. — Under  the  provisions  of  sections  528  and  629,  2 
R.  S.  1876,  p.  234  (R  S.  1881,  sections  610  and  611),  the  transcript  of 
a  judgment  filed  in  a  county  other  than  that  where  rendered  does  not 
create  a  lien  on  real  estate  in  such  county  against  subsequent  pur- 
chasers thereof  in  good  faith,  without  notice,  unless  recorded  and  en- 
tered in  the  judgment  docket  of  the  court  of  such  county. 

StatCf  ex  reLy  v.  Beeord,  S4S 

7.  Default. — Application  to  Set  Aside. — Demurrer. —  Practice, — If  a  demurrer 
for  want  of  facts  to  an  application  under  section  396,  B.  S.  1881,  to  be 
relieved  from  a  judgment  by  default,  be  overruled,  the  defendant  is 
entitled  to  controvert  the  truth  of  the  alleged  excuse  for  suffering  the 
default.  The  demurrer  in  such  case  admits  the  truth  of  the  com.pTaint 
or  motion  only  for  the  purpose  of  testing  its  legal  sufficiency. 

Lavfler  v.  Couehj  S69 

8.  Same.— Error  in  Record. — DefauU  Over  Answers  on  File. — It  is  not  cause 
for  relief  under  said  section,  that  there  were  answers  on  file  of  the  party 
defaulted.  Error  of  the  court  is  not  mistake,  inadvertence,  surprise  or 
neglect  of  the  party,  for  which  relief  may  be  had  thereunder.  lb, 

"9.  Practice. —  Witness. — Parties. — DefauU. — Where  the  plaintiff  in  an  action 
has  had  some  of  the  defendants  duly  summoned  as  witnesses  for  him, 
and  they  failed,  without  excuse,  to  appear  and  testify,  the  plaintiff  is 
entitled  to  have  the  answers  of  such  aefendants  struck  out  and  judg- 
ment rendered  against  them  as  by  default,  under  section  513,  R.  S. 
1881.  Tf<ppey.  Carr,  S71 

10.  Default  Over  Answer. — Docket  Ent)^. — Presnumption. — It  is  error  to  enter 
a  judgment  by  default  against  a  party  whose  answer  is  on  file ;  but  if 
the  answer  is  not  in  the  record,  and  it  appears  that  it  could  not  be 
found  by  the  clerk  when  the  transcript  was  made,  it  will  be  pre- 
sumed that  it  was  not  on  file  when  the  default  was  taken,  notwith- 
standing an  order  book  entry  in  the  words,  "  Defendants  file  their 
answer."  Wall  v.  Galvinj  447 

11.  Jurisdiction. — Judge. — Attorney  Orally  Appointed. — A  judgment  ren- 
dered by  an  attorney  orally  appointed  judge  and  acting  by  consent  of 
parties,  without  having  taken  the  required  oath,  is  void  for  want  of 
lurisdiction.  Hcibster  v.  State,  4^4 

JUDICIAL   NOTICR 

See  Supreme  Court,  13. 

Vol.  80.— 40 
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JUDICIAL   SALE. 
See  Husband  and  Wife,  1,  2. 

JURISDICTION. 

See  Circuit  Courts,  3 ;  Corporations,  3 ;  Ditches  and  Drains;  Judg- 
ment, 11;  Principal  and  Surety,  2. 

J^etumptions. — If  it  nppear  affirmatively  that,  in  reference  to  the  proceed- 
ing which  is  brought  into  question,  the  tribunal  had  jurLsdiction  bj 
law  of  the  subject-matter,  and  had  lawfully  acquired  jurisdiction  of 
the  parties,  the  same  presumptions  will  be  indulged  in  favor  of  the 
proceedings  had  as  if  the  court  were  one  of  general  powers.  And  the 
verity  of  these  presumptions  can  not  be  questioned  collaterallr. 

Argo  V.  .SartMiwL  t^ 
JURY. 

See  Arbitration  and  Award,  3;  Contract,  13;  iNSTRucnoNs;  Nbq- 

LIGENCE,  6. 

JUSTICE  OF  THE  PEACR 
See  Practice,  3. 

LANDLORD  AND  TENANT. 
See  Real  Estate,  Action  to  Recover,  1 ,  2. 

1.  StcUutory  Lien  on  Crop  for  RenL — Under  the  provisions  of  section  17,  of 
the  act  of  May  20tii,  1852,  regarding  landlords,  tenants,  lessois  and 
lessees,  as  such  section  was  amended  by  an  act  approved  March  11th, 
1875  (2  R.  8. 1876,  p.  .342 ;  section  5224,  R.  S.  1881),  the  landloid  has  a 
lien  upon  the  crop  raised  on  the  leased  premises,  under  the  tenant^s 
contract  for  the  payment  as  rent  either  of  a  part  of  such  crop  or  of  a 
cash  rent.  Kennard  v.  f/orrfjf,  ^ 

2.  Same.. — Purchaser  of  f^orpfrom  Tenant. — Title. — Notice  of  Ixindhrfs  Lim 
— Com^vion. — The  purchaser  of  the  crop  from  the  tenant  is  bound  to 
take  notice  of  the  statutory  lien  of  the  landlord  thereon,  for  the  pay- 
ment of  the  rent  due  or  to  become  due  to  him  from  his  tenant,  .ind 
such  purchaser  can  not  acauire  any  better  title  to  such  crop  than  hl« 
vendor  had.  The  removal  and  sale  of  such  crop,  by  such  purchaser, 
will  amount  to  a  conversion  thereof,  and,  in  such  case,  the  purchaser 
will  be  liable  to  the  landlord  for  the  value  of  the  crop  so  con?erted, 
to  the  extent  of  the  rent  due  or  to  become  due  from  such  tenant    Ih. 

3.  Same. —  Suit  by  Alienee  of  lA'saor. — Parties. — Pleading. — Exhibits.— In  a 
suit  by  the  alienee  of  a  lessor  for  the  collection  of  rent,  or  the  enforce- 
ment of  the  landlord's  statu tf:)ry  lien  on  the  crop,  against  the  tenant 
or  the  purchaser  from  him  of  such  crop,  the  lessor  is  not  a  necessary 
party  to  the  action,  nor  is  it  necessary,  in  such  suit,  that  such  alienee 
should  file  with  or  make  part  of  his  complaint  either  his  deed  from 
the  lessor  or  his  assignment  of  the  lease  or  copies  thereof.  ^^• 

4.  Lease. — Statute  of  Frauds. — A  parol  lease  for  an  indefinite  time,  with 
possession  under  it,  is  a  tenancy  from  year  to  year,  and  the  contract 
IS  not  within  the  statute  of  frauds.  Swan  v.  Qark,  J-" 

6.  Payment  of  Rent. — Pi^esumption. — Where  one  claims  to  be  the  lessor,  an*! 
the  tenant  in  possession  acquiesces  in  the  claim  and  pays  rent,  the  pre- 
sumption is  that  the  relation  of  landlord  and  tenant  exists,  and  this 
presumption  will  prevail  unless  overcome  by  countervailing  evidence. 

Cresder  v.  WHliaw.  So'> 

6.  Same.— Title. — P'oof  of  Entry. — Where  the  relation  of  landlord  and 
tenant  exists,  the  landlord  is  not  re({uired  to  prove  his  title,  but  need 
only  show  that  tlic  defendant  entered  into  possession  as  tenant.      Z^- 

7.  Crops. — Rent. — Contract. — Delivery. — Notice. — Demand, — If  bv  the  terms 
of  a  lease  the  tenant  is  required  to  divide  the  crops,  and  deliver  to  the 
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landlord  a  share  thereof  at  a  certain  time  and  place,  and  does  not  do 
so  (the  landlord  not  attending),  but  keeps  the  property  undivided  in 
bulk,  and  then,  on  reasonable  notice  and  demand,  fails  so  to  divide 
and  deliver  at  the  place  where  the  property  is,  he  is  liable  for  the  value 
of  such  share,  though  after  that  he  may  offer  to  divide  and  deliver. 

Roiish  V.  Emericky  551 

LEASE. 

See  Landlord  and  Tenant,  3,  4,  7. 

LEVY. 
See  JuDOMEzn*,  1,  5 ;  Principal  and  Surety  ;  Sheriff,  2,  3. 

LEX  SITUS. 
See  Conveyance,  1,  2. 

LICENSE. 
See  Watercourse,  4. 

LIEN. 

See  Decedents'  Estates,  3  to  5;  Judgment,  6 ;  Landlord  and  Tenant, 

1  to  3 ;  Mortgaoe,  2. 

LIQUOR  LAW. 

Gift  cr  SaU  (^  Intoxicaiing  Liquor. — Evidence. — Where  the  information 
charges  that  the  defendant  unlawfully  gave  intoxicating  liquor,  after 
notice,  to  one  in  the  habit  of  being  intoxicated,  the  defendant's  con- 
viction upon  such  charge  will  not  be  sustained  by  evidence  tending  to 
piove  the  taU  of  such  liquor,  or  from  which  such  wit  might  be  in- 
ferred. Harvey  v.  StaUf  W 

LOST  PAPER. 

See  Summons,  1. 

MANDAMUS. 

See  Bridges  ;  Taxes,  3. 

OffioerB, — Mandate  never  issues  to  control  or  direct  the  exercise  of  a  discre- 
tion vested  by  law  in  public  officers ;  but  where  an  imperative  duty  is 
enjoined  by  law  upon  an  inferior  tribunal,  mandamus  will  lie  to  com- 
pel its  performance.  JSuUey  ex  reL,  v.  Danaree,  619 

MANDATE. 

See  Bailment. 

MARRIAGE. 
See  Evidence,  7. 

MARRIED  WOMAN. 
See  Husband  and  Wife;  Mortgage,  3,  4;  Verdict,  2. 

1.  Disability  to  Conlrael. — Settlement. — Receipt. — Husband  and  Wife. — Under 
the  laws  prior  to  1881,  a  married  woman  was  under  a  general  disa- 
bility to  make  personal  contracts.  If  indebted,  she  could  not,  with- 
out the  consent  of  her  husband,  bind  herself  by  a  settlement,  accord 
and  satisfaction,  account  stated,  or  by  a  receipt  based  on  such  adjust- 
ment. Neither  could  she,  without  sdch  consent,  set  aside  a  settlement 
made  before  marriage,  and  so  revive  against  herself  obligations  which 
had  been  extinguished  in  such  settlement.  Smith  v.  Smithy  S67 

2.  Same. — Promisfiory  Note. — A  married  woman  desiring  to  sell  her  real 
estate  for  $1,000,  and  her  husband  refusing  to  join  in  conveying  at  a 
price  less  than  $1,500,  she  thereupon  agreed  with  the  purchaser  that 
the  conveyance  should  be  made  and  he  should  sive  his  notes  and 
mortgage  upon  that  basis,  and  that  she  would  give  him  a  credit  on  the 
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notes  for  the  difiereDce.    She  did  accordingly,  afterward,  without  her 

husband's  consent,  give  a  receipt  for  a  sum  to  be  credited  on  the  notes. 

Held  J  in  an  action  by  the  administrator  of  the  wife  upon  .the  note,  that  the 

receipt  was  a  nullity.  lb, 

3.  Mistake  in  Description  <^  Land. — Information  of  Quitclaim  Deed,— A  mis- 
take in  the  description  of  land,  in  the  quitclaim  deed  of  a  married 
woman,  may  be  corrected  and  such  deed  reformed  by  the  judgment  of 
the  proper  court,  either  during  or  after  the  coverture. 

Ihmny.Toittey,g88 

4.  Alienation  of  Real  Estate. — J^irtitum. — Husband  and  Wife^ — Although  a 
woman  can  not,  during  the  existence  of  a  second  or  subsequent  mt^ 
riage,  alienate  real  estate  acquired  and  held  by  her  in  virtue  of  a 
previous  marriage,  yet,  if  the  real  estate,  so  acquired  and  held  by  her, 
is  an  undivided  share  or  interest  in  the  lands  of  her  previous  husband, 
she  is  entitled  to  have  such  share  or  interest  set  off  to  her  in  severalty, 
and,  to  that  end,  she  may  bring  and  maintain  an  action  of  partition 
against  the  owner  or  owners  oi  the  residue  of  said  lands. 

Christy  Y.  Smitk  57S 
MASTER  AND  SERVANT. 

See  Neglioekce,  9  to  12 ;  Real  Estate,  Action  to  Recover,  1, 2. 

MILLS. 
See  Watercourse. 

MILLS  AND  MACHINERY. 
See  Neglioence,  9. 

MILL  DAM. 
See  Watercourse. 

MINOR. 
See  Infant. 

MISREPRESENTATION. 
See  Fraud,  1,  3. 

MISTAKE. 

See  Chattel  Mortgage,  3;  Married  Woman,  3;  Mortgage,  5  to  S; 

Real  Estate,  Action  to  Recover,  5. 

MORTGAGE. 

See  Chattel  Mortgage;   Real  Estate,  Action  to  Becoveb,  5,  7; 

Subrogation,  2 ;  Verdict,  2. 

1.  Repairs  by  Mortgagee  after  Sale. — A  mortgagee  in  possession  after  sale 
on  foreclosure  is  not  entitled  to  compensation  for  repairs  and  improve- 
ments. Marsfudl  v.  Stevarij  189 

2.  Lien. — Complaint. — Foreclosure. — Judgment. — A  complaint,  which  seeks 
to  enforce  a  lien  and  to  recover  a  personal  judgment,  is  sufficient  if 
it  states  facts  which  entitle  the  party  to  a  personal  judgment,  though 
the  facts  stated  do  not  authorize  the  enforcement  of  the  lien. 

Ehchbredt  v.  Angermam^i^^ 

3.  Married  Wmnan. — A  mortgage  executed  by  a  married  woman  and  her 
husband  may  be  reformed  ami  foreclosed  against  her.  /b. 

4.  Same.— New  Tr  I  fd.— Practice. — Husband  and  Wife. — A  motion  for  a  nev 
trial,  in  an  action  to  foreclose  such  a  mortgage,  because  the  finding  is 
wrong,  raises  no  question  as  to  the  power  of  a  married  woman  iikI 
her  husband  during  a  second  marriage,  to  mortgage  an  interest  in 
land  held  by  virtue  of  a  previous  marriage,  when  the  mortgage  cm- 
braces  an  interest  in  such  land  not  held  by  virtue  of  such  marria^ 

h 
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6.  Asaumption  of  Payment. — Deed. — Mistake. —  Correction, —  Contract. —  Re- 
9ci88ion, — A.  mortgaged  lands  to  B.,  and  then  sold  the  lands  to  C,  who 
agreed  to  pay  the  mortgage ;  but  the  conveyance,  which  recited  C/s 
agreement,  by  mistake,  did  not  describe  the  property.  Subsequently, 
A.  and  C.  rescinded  the  contract  (C.  never  having  been  in  possession) 
before  B.  had  notified  C.  that  he  accepted  him  for  the  debt. 
Held,  that  B.  could  not  recover  a  personal  judgment  against  C.  for  the 
mortgage  debt,  nor  could  he  compel  a  correction  of  the  deed. 

Talburt  v.  Berkshire,  etc.,  Co.,  4^4 

6.  Befarmation. — Mistake. — Description, — Complaint. — A  complaint  to  re- 
form a  mortage  as  to  a  mistake  in  describing  the  land  and  to  fore- 
close it  against  the  mortgagor  and  C,  a  junior  vendee,  was  in  the 
usual  form,  with  averments  as  to  the  mistaKe,  describing  the  land  in- 
tended by  metes  and  bounds,  containing  twenty-seven  acres;  that  this 
was  the  only  land  owned  by  the  mortgagor  in  the  section  named  in 
the  mortgage ;  that  this  was  the  land  wiiich  the  parties  agreed  and 
intended  to  describe,  but  the  same  was  omitted  by  mistake  ot  the  scriv- 
ener, and  that  C.  had  notice  and  bought  subject  to  the  mortgage. 

Held,  that  the  complaint  was  sufficient  on  demurrer. 

Oraxen  v.  BtUterfield^  SOS 

7.  Same. —  Vet^dict. — Inten'ogatoriea. — In  such  case,  the  general  denial  being 
pleaded,  the  jury  found  a  general  verdict  for  the  plaintiff,  and,  in 
answer  to  interrogatories,  that  there  was  no  mistake ;  that  the  mort- 
gage was  written  according  to  instructions;  that  the  mortgagee  only 
owned  twenty-six  acres  in  the  section  mentioned  in  the  mortgage,  but 
that  the  mortgagor  intended  and  directed  that  the  mortgage  include 
the  twenty-six  acres,  and  C.  had  notice  that  the  twenty-six  acres  were 
embraced  in  the  mortgage. 

Heid,  that  C.  was  not  entitled  to  judgment,  notwithstanding  the  general 
verdict.  76. 

8.  Same. — Evidence. — In  such  action,  the  evidence  showed  that  the  de- 
scription in  a  mortgage  was  written  accordinff  to  directions,  thus : 
"27  acres,  fractional  section  15,  town  8  south,  oT  range  11  west,"  and 
that  all  parties  were  satisfied  with  it  when  executed  ,  that  the  mort- 
gagor owned  26  acres  in  the  section,  but  not  27  acres. 

HeM,  that  there  was  a  failure  of  proof  of  such  a  mistake  as  will  warrant 

a  reformation  of  the  mortgage. 
Held,  also,  that  a  verdict  having  been  found  for  the  plaintifiT,  it  was  error 

to  refuse  a  new  trial. 
Held,  also,  that  the  description  was  void  for  uncertainty,  and  not  merely 

defective  Iv. 

MUNICIPAL  CORPORATION. 

See  City  ;  Town. 

MURDER. 
See  Criminal  Law,  1,  18  to  27. 

NAME. 
See  County  Commissioners,  1 ;  Supreme  Court,  27. 

NEGLIGENCE. 
See  Bailment,  2 ;  Watercourse. 

1.  Railroad. — Pleading. — A  complaint  against  a  railroad  company  for  per- 
sonal injury  caused  by  tlie  negligence  of  the  defendant's  servants, 
averring  that  the  plaintifl  "  was  without  fault  or  negligence,"  suffi- 
ciently shows  that  the  negligence  of  the  plaintiff  did  not  contribute  to 
the  injury,  unless  it  otherwise  appear  by  the  complaint. 

The  Louisville,  etc.,  R.  W.  Co.  v.  Head,  117 

2.  Sam/e, — Street. — When  a  public  street  crosses  a  railroad  track,  a  foot 
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passenger  has  a  right  to  cross  the  railroad  anywhere  in  the  street,  and 
to  cross  otherwise  tiian  by  a  footpath  made  for  convenience  is  not  neg- 
]i£;ence,  though  thereby  his  foot  becomes  so  fastened  between  the  rail 
of  the  track  and  a  guard  rail  that  he  can  not  et>cape  an  approaching 
train,  and  in  consequence  is  injured.  lb. 

3.  Pleading. —  Railrwid  Company. —  Contrihuioiy  Negtigentx.  —  A  complaint 
against  a  railroad  company  for  personal  injury  to  a  passenger,  which 
does  not  aver  generally  that  the  plaintiff  was  without  fault,  and  al- 
leges the  facts  to  be  that  at  the  station  the  train  slackened  speed  so 
that  the  plaintifl'  could  have  alighted  without  damage  If  there  had 
been  a  platform ;  that  it  was  dark,  windy  and  raining,  and  the  plaintifif 
had  never  been  at  the  station ;  that  the  conductor  Informed  him  of 
arrival  at  the  place  and  oi'dered  him  to  alight,  and,  relying  entirely 
on  this  order,  he  stepped  off  as  directed,  and  by  reason  of  there*  being 
no  platform,  as  he  sup(>osed  there  was,  he  fell  under  the  cars  and  was 
injured,  is  bad  on  demurrer,  because  it  does  not  show  that  the  plaintiff 
was  free  from  contributory  negligence. 

'   Cincinrtaiij  eic.f  R.  R.  Co.  v.  Peierz,  16S 

4.  Heading. — (Jontributory  Negligence. — Question  of  Fact. — Pi'enumption. — The 
averment  in  a  complaint  for  negligently  causing  injury,  that  the 
plaintiff  was  without  fault,  is  technical,  and  admits  of  any  legitimate 
evidence  to  prove  it.  It  makes  4he  complaint  goo<l  in  this  respect 
against  an  inference  of  contributory  negligence,  unless  the  inference 
arises  as  a  necessary  legal  conclusion  from  the  facts  stated.  So  long 
as  the  facts  stated  do  not  require  a  contrary  inference,  the  averment 
entitles  the  plaintiH^  to  have  the  question  submitted  to  the  jury  as  a 
question  of  tact  whether  there  was  such  negligence.  When  negligenee 
is  the  issue,  it  is  for  the  court,  by  proper  instruction,  to  define  negli- 
gence with  reference  to  the  facts  of  the  case,  and  for  the  jury  to  Sad 
whether  there  was  negligence.      Piilsburghy  etc.,  R.  W.  Co.  v.  Wright,  ISS 

5.  Contnbutoi-y  Fault. — Qaeslion  of  Fact. — Whether,  upon  a  given  state  of 
facts,  there  was  negligence  of  one  party  causing  injury  to  anotlier,  and 
whether  there  was  fault  on  the  side  of  the  injured  party,  which  con- 
tributed to  the  injury,  are  questions  of  fact,  to  l>e  left  under  proper 
instructions  to  the  jury.  Pittsburgh^  etc.,  R.  W.  Co.  v.  Wright,  iS6 

6.  Same.— Instruction. — Jury.— -In  an  action  for  a  negligent  injury,  an  in- 
struction is  erroneous  which  recites  a  series  of  facts,  not  covering  all 
the  circumstances  of  the  case,  and  directs  a  verdict,  one  way  or  the 
other,  jiccording  to  the  evidence  upon  those  facts,  and  does  not  le&ve 
it  to  the  jury  to  find  whether  there  was  negligence  of  the  defendant, 
which  caused  the  injury,  and  whether  the  plaintiff  was  free  from  con- 
tributory fault.  Ih. 

7.  Same. — Railroad  and  Highway  Cronssings. — It  can  not  be  said,  judicially; 
that  one  about  to  drive  across  a  railroad  track,  at  a  point  where  the 
line  of  the  railroad  could  not  be  seen  before  reaching  the  crosBing, 
should  go  on  foot  to  look  for  approaching  trains  before  driving  upon 
the  crossing  with  a  team.  Ih, 

8.  Pleading.— Contributory  Fantl.—A  complaint  alleging  that  a  «lefecli¥e 
boiler,  while  the  plaintiff  was  in  the  discharge  of  his  duty  near  it^  in 
the  employ  of  the  defendants  as  a  common  laborer,  without  any  fault 
of  the  plaintiff,  and  only  by  reason  of  its  defectiveness  and  inaeca- 
rity,  exploded  and  injured  the  plaintiff,  sufficiently  shows  that  plain- 
tiff was  free  from  contributory  negligence,  in  an  action  to  recover  for 
injuries  sustained  by  such  explosion.  Miichdt  v.  RMnmm,  SSI 

9.  Same.— Master  and  Servant.— Felhw-Senunt.— General  SuperxKiendenL— 
Prineipaland  Ag*^nt.—MilU  and  Machinery.— li  the  master  be  not  pres- 
ent, and  conducts  a  business  by  a  superintendent,  who  employs  and 
discharges  the  laborers  and  employees,  such  superintendent  is  not  a 
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fellow-servant,  but  represents  the  master.  The  owner  of  mills  and 
machinery,  which  men  are  employed  to  operate,  owes  duties  to  the 
employees  which  he  can  not  escape  by  absenting  himself  and  commit- 
ting the  entire  charge  to  an  agent.  Such  agent,  in  respect  to  the  duty 
of  providing  safe  machinery,  represents  the  master.  26, 

10.  Injury  to  Employee  by  Negligence  of  Co- Employee. — Liability  of  Employer. — 
An  employer  is  not  liable  to  one  of  his  servants  for  the  negligence  of 
a  fellow-servant  engaged  in  the  same  general  undertaking,  unless  the 
employer  has  been  guilty  of  negligence  in  the  selection  of  an  incom- 
petent servant,  by  reason  of  whose  unfitness  the  injury  has  occurred. 

Boyce  v.  Fitzpalricky  6^6 

11.  Same. —  Heading, —  General  Allegation. — In  general,  it  is  sufficient  to 
allege  in  a  complaint  that  the  injury  was  produced  by  the  negligence 
of  the  defendant  in  a  specified  act  or  omission,  without  stating  the 
particulars  of  the  negligence.  Ib^ 

12.  Same. — Employee's  Right  to  Assume  Ordiminj  (Jure  and  ISecaution  on  Part  of 
Employer. — While  a  servant  assumes  the  risk,  more  or  less  hazardous, 
of  the  service  in  which  he  engages,  he  has  a  right  to  assume  that  all 
reasonable  attention  will  be  given  by  his  employer  to  his  safety,  so 
that  he  will  not  be  carelessly  and  needlessly  exposed  to  risks  which 
might  be  avoided  by  ordinary  care  and  precaution  on  the  part  of  his 
employer,  and  where,  in  the  absence  of  such  care  and  precaution,  an 
employee  is  injured,  the  employer  is  liable,  although  the  negligence  of 
a  feHow-servant  contributed  to  the  injury  complained  of.  lb, 

NEW   TRIAL. 

See  Arbitration  and  Award,  6;  Assignment  op  Error;  Bastardy, 2; 
Contract,  10;  Criminal  Law,  6;  Evidence,  8;  Mortgage,  4; 
Practice,  16,  20;  Supreme  Court,  10,  23,  33,  34. 

1.  Motion. — Evidence. — A  motion  for  a  new  trial,  assigning  as  a  reason  the 
exclusion  of  evidence,  is  sufficient  if  it  designate  with  reasonable 
certainty  the  evidence  excluded,  and  it  should  not  ordinarily  give  at 
length  the  questions  asked  or  the  evidence  excluded.     Crowder  v.jReedj  1 

2.  uissignmenta  of  Error. — Supreme  Court. — Where  the  granting  of  a  change 
of  venue  has  not  been  specified  as  a  cause  for  a  new  trial,  and  is  not 
assigned  as  error,  it  can  not  be  questioned  in  the  Supreme  Court. 

Culdirell  V.  Boardy  elc.^  99 

S.    Diligence. —  Witnetsa. — Practice. — Evidence. — To  warrant  the  granting  of 

a  new  trial  on  account  of  newly  discovered  evidence,  it  must  be  shown 

that  the  evidence  could  not  have  been  obtained  by  reasonable  diligence 

before  the  trial,  and  that  the  evidence  is  not  for  impeachment  only. 

Wall  V.  StaUy  ex  rel.,  U6 
4.    Cauae    For    Ptuetice. —  Witness. — A    motion    for  a   new  trial,  on   the 
ground  that  one  witness  was  not  allowed  to  answer  a  particular  ques- 
tion, is  not  supported  by  a  showing  in  the  record  that  another  witness 
was  not  allowed  to  answer  another  question. 

Pittsburgh, etc.,  R  W.  Co.  Y.Wnghl,  182 

h5.  Evidence. — P-aeiice. — Though  it  seem  to  the  Supreme  Court,  with  the 
record  only  before  it,  that  a  new  trial  should  nave  been  granted  on 
the  evidence,  yet  it  will  not  reverse  the  judgment  if  there  be  evidence 
fairly  tending  to  support  the  verdict.  Knight  v.  Lee^  201 

45.  A  new  trial  should  not  be  allowed  on  account  of  the  party*s  absence 
from  the  trial  on  account  of  an  accident,  where  the  record  shows  that 
the  same  party  has  been  repeatedly  successful  in  obtaining  delay, 
and  at  the  pending  term  obtained  a  continuance  on  account  of  the 
same  accident,  no  reason  being  shown  why  the  necessary  consultation 
and  preparation  could  not  have  been  had  in  season  for  the  trial,  or  why 
application  was  not  made  to  i>ostpone  the  trial.    Elmore  v.  JifcG'ory,  544^ 


632  INDEX. 

7.  I\uetice, — Motion  for  New  Trial. — Under  section  354  of  the  civil  code 
of  1852)  the  motion  for  a  new  trial  must  be  made  at  the  term  the  ver- 
dict or  decision  (finding)  is  rendered,  except  for  cause  discovered  after 
such  term.  Ckriaty  v.  ^mtk,  57S 

NEXT   P^RIEND. 

See  Supreme  Court,  9. 

NON   EST   FACTUM. 
See  Promissory  Note,  7. 

NOTICE. 

See  Landlord  and  Tenant,  2,  7 ;  Practice,  8;  Promissory  Note,  5  J 
Railroad,!;  Real  Estate,  Action  to  Recover,  7;  Receiver; 
Supreme  Court,  13,  29. 

OFFICIAL  BOND. 

See  Constable. 

OFFICE  AND   OFFICER 

See  Bridges,  1,  3:  Constable;  County  Commissionebs ;  IfASDAVUs-, 

Taxes,  3,  6. 

OPINION. 
See  Witness,  2. 

OWNERSHIP. 

See  Contract,  14  to  16. 

QUESTION  OF  FACT. 
See  Chattel  Mortgage,  1 ;  Contract,  13 ;  Negligence,  4  to  6. 

PARTIES. 

See  County  Commissioners,  3 ;  Demurrer,  3 ;  Landlord  and  Tknast, 
3;  Pleading,  14;  Practice,  15;  Principal  and  Surety,  2;  St- 
FREME  Court,  32 ;  Taxes,  4. 

PARTNERSHIP. 

See  Account. 

PARTITION. 

See  Husband  and  Wipe,  1 ;  Married  Woman,  4. 

1.  Heading. — Title. — Chattel  Mortgage. — An  answer  to  a  complaint  for  par- 
tition of  real  estate,  alleging  that  the  plaintiff  claims  title  throujh  s 
sheriff's  sale  on  a  decree  foreclosing  a  chattel  mortgage  executed  by 
the  defendant,  who,  at  the  execution  of  the  mortgage,  had  no  title, 
but  afterward  purchased  and  received  a  conveyance  from  a  third  pei^ 
son,  is  bad  on  demurrer.  Marshall  v.  Stewart,  l^ 

%  Same. — Judgment. — Collateral  Attack.— Sheriff* s  Sale. — A  judgment,  nn- 
der  which  the  plaintiff  in  partition  acquired  his  title  at  sheriff *s  sale, 
can  not  be  questioned  for  mere  error,  by  answer,  in  the  suit  for  parti- 
tion. Jb. 

3.  Same. —  Evidence. —  The  record  of  a  judgment  of  foreclosure,  under 
which  the  plaintiff  in  partition  claims  title  by  virtue  of  asheriH  < 
sale,  is  proper  evidence  for  the  plaintiff,  and  if,  by  such  judgment,  it 
has  been  adjudged  that  the  property  was  real  estate,  it  is  conclosive 
on  that  question.  lb. 

PATENT  RIGHT. 

See  Fraud,  1. 

PLEADING. 
See  Chattel  Mortgage,  2;  Constable,  2;  Contract,  8,  10;  Cokvit- 
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▲HCE,  3;  Corporation,  1,  3;  Criminal  Law,  1,  4,  8, 12,  28  to  30; 
Decedents'  Estates,  2,  4,  6 ;  Demurrer  ;  Fraud,  1 ;  Fraudulent 
Conveyance,  1 ;  Guardian  and  Ward,  2;  Husband  and  Wife,  3; 
Insurance  ;  Judgment,  1 ;  Landlord  and  Tenant,  3 ;  Mortgage, 
2,  6;  Negligence,  1, 3, 4, 8, 11 ;  Partition,  1 ;  Practice,  1, 5, 10, 14, 
15,  17 ;  Principal  and  Surety,  1 ;  Promissory  Note,  1  to  3,  6,  9 ; 
Real  Estate,  Action  to  Kecover,  6 ;  Receiver  ;  School  Law,  2, 
3;  Sheriff,  3;  Statute  op  Limitations;  Subrogation,  2;  Su- 
preme Court,  1,  31 ;  Watercourse,  2. 

1.  Counter- Qaim. — Answer. — The  character  of  a  pleading  is  not  deter- 
mined by  the  name  given  to  it,  or  the  relief  prayed,  but  by  its  aver- 
ments ;  hence  what  purports  to  be  a  counter-claim,  praying  relief, 
which  is  not  good  as  a  counter-claim,  but  alleges  facts  sufficient  to  bar 
the  action,  is  good  on  demurrer,  as  an  answer.  Croicder  v.  Reedj  1 

2.  Promissory  Note. — Consideration. — Harmless  Eiror. — Practice. — In  a  suit 
on  a  promissory  note,  where  the  answer  contains  a  paragraph  alleging 
failure  of  consideration,  other  paragraphs  alleging  facts  showing  lail- 
ure  of  consideration  are  useless,  and  it  is  not  available  error  to  sustain 
demurrers  to  them,  or  to  overrule  demurrers  to  replies  to  them. 

Caldwell  V.  JBoardj  ete.,  99 

3.  Venfieation. — Demurrer. — A  demurrer  will  not  reach  the  want  of  veri- 
fication of  a  pleading.  Decker  v.  Gilbert^  107 

4.  Answer. — An  answer  to  a  complaint  in  two  paragraphs,  which  is  not 
sufficient  as  to  both,  is  bad  on  demurrer.  MarsnaH  v.  Stewart^  189 

5.  Ad  Damnum. — Judgment. — Wliere  a  complaint  is  in  several  paragraphs, 
each  demanding  judgment  for  a  specific  sum,  a  judgment  not  in  ex- 
cess of  the  aggregate  of  these  sums  is  not  greater  than  the  sum  de- 
manded by  the  complaint.  Watson  v.  Sto/e,  ex  reLf  212 

6.  Arrest  of  Judgment. — Practice. — If  a  complaint  shows  the  necessary 
facts  infercntially,  though  not  by  direct  averment,  it  is  sufficient,  on 
motion  in  arrest  of  judgment,  made  on  the  ground  of  failure  to  con- 
tain sufficient  facts  to  constitute  a  cause  of  action. 

.EransviUe,  etc.,  R.  E.  Co.  v.  Willis^  S25 

7.  Answer. — Reply. — A  reply  which  responds  to  a  part  only  of  the  answer 
to  which  it  is  pleaded  is  bad  on  demurrer. 

American  Ins.  Co.  v.  Leonard,  272 

8.  Partial  Answer  to  Whole  dymplaint — An  answer  directed  to  the  entire 
complaint,  but  only  answering  a  part,  is  bad  on  demurrer. 

Harmony  School  Tp.  v.  Mon'is,  276 

9.  Answer. — Each  paragraph  of  answer  must  state  facts  sufficient  to  con- 
stitute a  defence  to  the  entire  complaint,  or  to  so  much  thereof  as  it 
purports  to  answer,  or  it  will  be  held  bad  on  demurrer,  for  the  want 
of  tacts.  Douch  V.  Bliss,  316 

10.  Complaint. — A  complaint  need  not  anticipate  and  negative  defences. 

Williamson  v.  Yingling,  879 

11.  Promisscyry  Note.— Copy  of  Endorsement.— In  an  action  against  the  en- 
dorser of  "a  promissory  note,  the  copy  of  the  endorsement  filed  must^ 
under  the  code,  be  identified  by  reference  thereto,  in  the  complaint. 

Davisson  v.  Wilson,  391 

12.  Practice. — Amendment— Demurrer. — If  a  complaint  be  amended  and 
filed  without  authority,  the  irregularity  is  not  reached  by  demurrer, 
but  a  motion  to  reject  it  is  the  proper  remedy,  and,  under  "  leave  to 
amend  the  complaint  herein,"  a  plaintiff'  may  change  the  existing 
paragraphs  and  add  new  ones.  State,  ex  rei,  v.  Brown,  4^5 

13.  £jAi67te.— Where  several  paragraphs  of  a  pleading  refer  to  the  same 
written  instrument  as  the  foundation  of  each,  one  copy  of  it  is  suffi- 
cient for  all.  ^^ 
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14.  I^irtiea. — When  one  is  made  defendant  because  of  his  refosal  to  join 
as  plaintiff  in  an  action,  it  is  enough  to  allege  in  the  complaint  such 
refusal,  without  stating  the  reason  thereof.  WaU  ▼.  Gahin,  W 

15.  Erhibits  Filed  With  I^eadings, — Where  a  bond  sued  on  is  described  in 
the  complaint  as  "  Exhibit  A"  but  the  copy  in  the  transcript  is  not 
»o  marked,  it  is  immaterial.  It  is  sufficient  if  an  exhibit  is  nled  with 
a  pleading  and  so  referred  to  as  to  be  identified.  lb, 

IC.  Anxtrer. — Demurrer. — A  demurrer'to  an  answer  searches  the  record  and 
reaches  the  complaint,  whether  it  was  objected  to  or  not. 

DorreU  v.  Hcutnah,  4^ 

17.  Same. — A  bad  answer  is  good  enough  for  a  bad  complaint. 

lb,;  JElna  Ins.  Cb.  v.  Black,  51S 

18.  Dtcedeni^s  Estate. — Defences. — Harndcas  Error, — In  actions  against  an 
estate,  all  defences  except  set-off  may  be  proved  without  plea,  and  the 
defend iint  has  the  benefit  of  them,  though  he  attempts  to  plead  them 
specially ;  and  where  such  a  defence  is  specially  plead,  the  defendant 
is  not  injured  by  overruling  a  demurrer  to  an  insuthcient  reply  to  such 
plea.  •  *       Knippenberg  v.  Aiorrif,  SJfO 

19.  Reply, — A  bad  reply  in  sufficient  for  a  bad  answer.  Ih. 

120.  Practice, — ExhibiL — The  reference  to  an  exhibit,  which  is  filed  with  a 
pleading,  need  only  be  such  as  to  identify  it.  Straughan  v.  FairchiHSM 

POSSESSION. 
See  Ck)NTRACT,  14  to  16 ;  Keal  Estate,  Action  to  Bbcoveb. 

POWER  OF  ATTORNEY. 

See  Supreme  Court,  28. 

PRACTICE. 

See  Arbitration  and  Award,  2  to  6;  Assignment  of  Erbob;  Bail- 
ment, 3,  4;  Bill  of  Exceptions;  Change  of  Venue;  Contract, 
10 ;  Criminal  Law,  2,  4  to  9 ;  Decedents'  Estates,  6 ;  Demukreb; 
Demurrer  to  Evidence  ;  Evidence,  8 ;  Instruction  ;  Interrog- 
atories; Judgment,  7  to  10:  Mortgage,  4;  New  Trial;  Plea]>- 
ing,  2  to  4, 6, 12 ;  Slander,  2 ;  Special  Finding  ;  Supreme  Court; 
Verdict;  Venire  de  Novo;  Witness. 

1.  Pleading. — Mere  uncertainty  in  an  answer  can  not  be  reached  by  de- 
murrer, if  enough  be  stated,  though  indefinitely,  to  constitute  a  de- 
fence.    The  remedy  is  by  motion  to  make  certain.      Crowder  ▼.  Reedf  2 

2.  Immaterial  Evidence, — Where  a  (piestion  t*eems,  in  view  of  the  eTidenee 
already  in,  to  call  for  immaterial  evidence,  and  no  statement  of  its 
purpose  is  made,  there  is  no  error  in  refusing  it. 

Mcllmin  y.  State,  ex  rd^  69 

3.  Appeal  to  Supreme  Court. — Amount  in  Controversy. — Under  the  proTisioos 
of  section  550  of  the  civil  code  of  1852,  as  amended  by  the  act  of 
March  14th,  1877  (Acts  1877,  Spec.  vSess.,  p.  59),  in  actions  originating 
before  a  justice  of  the  peace,  where  the  amount  in  controTersy,  exclu- 
sive of  interest  and  costs,  did  not  exceed  the  sura  of  :|50,  no  appeal 
would  lie  to  the  Supreme  Court.  Klebar  v.  Toum  of  Corydan,  9i/ 

4.  Same.— Review  of  Judgment, — Where  an  appeal  lies  from  the  judgment 
rendered  to  the  Supreme  Court,  the  party  aggrieved  by  the  judgment 
may  either  prosecute  an  appeal  therefrom,  or  he  may  file  his  com- 
plaint for  the  review  thereof;  but  he  can  not  ()urBue  both  remedies, 
for  the  rule  is  that  by  his  pursuit  of  one  he  waives  his  right  to  the 
other  remedy.  Where  no  appeal  lies  from  the  original  judgment,  an 
appeal  will  not  lie  to  the  Supreme  Court  from  a  judgment  rendered 
in  an  action  brought  for  the  review  of  such  original  judgment,         16. 
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5.  Fteading. — Answer, — JReply. — When  a  paragraph  of  answer  is  useless, 
admitting  no  proof  not  otherwise  admissible,  there  can  be  no  availa- 
ble error  in  overruling  a  demurrer  to  any  reply  to  it,  or  in  refusing  to 
strike  it  out,  or  in  refusing  to  require  it  to  be  made  more  definite. 

Manhattan  Ins.  Co.  v.  Doll,  IIS 

€.  Bill  of  Exceptions. — Motions  to  strike  out  pleadings  and  to  make  them 
definite,  as  well  as  the  action  of  the  court  thereon,  can  appear  of 
record  only  by  bill  of  exceptions  or  special  order  of  the  court.        lb. 

7.  Harmless  Error. — If  the  court  erroneously  refuse  to  strike  out  a  plead- 
ing, or  a  part  thereof,  the  error  is  harmless.  Smith  v.  Martin,  260 

5.  Refusal  of  Party  to  be  Examined. — Striking  Out  Pleadings. — Notice. — It  is 
not  error  to  refuse  to  strike  out  a  party's  pleadings  because  he  refused 
to  be  examined  unless  notice  was  given  to  other  adverse  parties  of  the 
time  and  place  of  such  examination.  Smith  v.  Smith,  JG7 

9.  Demun'er. — A  single  demurrer  to  an  answer  in  several  paragraphs, 
which  is  addressed  to  the  paragraphs  "separately,"  is  sufficient  to 
raise  the  question  of  the  sufficiency  of  each.       Mitchell  v.  Stinson,  3iS4 

10.  Pleading. — Certainty. — The  want  of  certainty  in  a  pleading  is  reached 
not  by  demurrer,  but  by  motion.  76. 

11.  Evidence. — Objection. — Bill  of  Exceptions. — Objections  to  evidence  must 
be  specifically  pointed  out  in  the  trial  court  and  exhibited  in  a  bill  of 
exceptions  on  a  pineal.  Cresder  v.  Williams,  S66 

12.  Cumvlatice  Evidence. — Ilaimless  Error. — Where  a  fact  is  fully  established 
by  uncontradicted  evidence,  some  of  which  may  not  be  competent,  the 
error  in  admitting  the  incompetent  evidence  is  harmless.  If  there 
were  any  conflict  in  the  evidence,  it  would  probably  be  otherwise.    lb. 

13.  Evidence. — That  the  rejection  of  evidence  may  be  made  available 
error,  there  should  be  a  statement  of  what  it  will  be,  unless  the  ques- 
tion propounded  indicates  its  character  and  materiality.  On  crosB- 
examinution  the  rule  is  different.  Batten  v.  Slate,  S94 

14.  Argumentatitr  Denial. — Demurrer. — No  error  is  committal  in  sustaininff 
a  demurrer  to  an  argumentutive  denial  in  reply,  when  the  general 
denial  remains  on  file.  Arnold  v.  Smith,  4^7 

15.  Joint  Plaintiffs. — Joint  Contract. — Release. — Rejilevin  Bond. — AmendmenL 
Meading. — In  an  action  by  joint  obligees  against  joint  obligors  upon 
a  replevin  bond,  where  one  of  the  plaintiffs  filed  a  writing  signed  by 
himself,  purporting  to  release  one  of  the  defendants,  and  moved  to 
dismiss  tne  action,  it  is  not  error  to  refuse  to  entertain  such  motion, 
and  to  permit  him  to  dismiss  the  action  as  to  himself,  and  the  other 
plaintirT  to  file  an  amended  complaint  making  him  a  defendant.  The 
aefendants,  to  have  availed  themselves  of  such  release  as  a  release  of 
them  all,  should  have  pleaded  it.  Wall  v.  Galvin,  447 

16.  Agreed  Statement  of  Evidence. — Motion  for  New  Trial. — When  a  case  has 
been  determined  upon  an  agreed  statement  of  facts,  used  as  evidence, 
a  motion  for  a  new  trial  is  necessary  in  order  to  bring  up  the  question 
whether  the  decision  was  contrary  to  the  law  and  the  evidence. 

Slessman  v.  Crozier,  4^ 

17.  Motion  to  Make  Sj)ecific. — W^hen  the  allegation  of  a  pleading  is  deemed 
indefinite  and  uncertain,  the  remedy  is  by  motion  to  make  more  spe- 
cific, and  not  by  demurrer.  Boyoe  v.  Fitzpatriek,  5S6 

18.  Trial  by  Refa-ee. — Finding. — Exception. — Supreme  Court. — Where  a  cause 
is  tried  by  referee  under  the  statute  (R.  S.  1881,  sections  556  and  557), 
and,  pursuant  to  requirement,  the  referee  states  the  facts  found  ana 
his  conclusions  of  law  separately,  exceptions  to  the  conclusions  of  law 
may  be  filed  with  the  referee,  and  by  him  reported  to  the  court,  which 
makes  them  a  part  of  the  record  without  a  bill  of  exceptions;  and  in 
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that  case  if  the  conrt  sustain  the  exceptions,  no  exception  by  the  party 
complaining  of  the  ruling  is  necessary  to  save  the  question  for  the 
Supreme  Court.  Iloush  v.  Emeriek,  551 

19.  «Same. — Conclusions  (d  Law. — Judgment. — Wliere,  after  sustaining  excep- 
tions to  the  conclusions  of  law  of  a  referee,  the  court  renders  judgment 
upon  the  facts  found,  without  objection  or  exception,  no  question  can 
be  made  thereon  in  the  Supreme  Court.  /&. 

20.  Same. — New  TiiaL — If  the  finding  of  facts  by  a  referee  be  not  ques- 
tioned, but  exceptions  to  his  conclusions  of  law  be  sustained  by  the 
court,  there  is  no  reason  for  a  new  trial,  but  the  court  should  then 
render  judgment  in  favor  of  the  party  entitled  to  it  upon  such  facts. 

lb. 
PRESUMPTION. 

See  Common  Law;  Contract,  6;  Exemption,  4;  Highway,  2;  Husbaki> 
AND  Wife,  5;  Insurance,  7;  Instructions,  3, 14, 16;  Judgment,  10; 
Jurisdiction  ;  Landlord  and  Tenant,  5 ;  Negligence,  4;  Bupremk 
Court,  12, 19,  37. 

PRINCIPAL  AND  AGENT. 

See  Attorney,  2, 3;  Contract,  14  to  16;  Conveyance,  4;  Corporations 
3;  Evidence,  2,  4;  Negligence,  9;  Verdict,  2. 

1.  Balifieation, — A  ratification  is  only  effectual  when  the  act  is  done  by  a 
person  professedly  acting  as  the  agent  of  the  party  sought  to  be 
charged  as  principal.  Crnwder  v.  Heed,  1 

2.  Same. — histnuAion. — Pnrmmory  Note. — An  instruction  that  if  one  trans- 
act business  for  the  benefit  of  another  and  the  principal  accepts  the 
fruits  of  the  agency,  he  thereby  ratifies  and  is  bound  by  the  acts  nf 
the  agent  in  transacting  the  business;  and  that  if  I.  P.,  acting  with- 
out authority,  but  as  the  friend  of  boUi  parties,  or  of  either  party, 
procured  for  the  plaintiffs  the  notes  and  mortgage  sued  on,  and  tliey 
accepted  them,  they  thereby  ratified  all  that  he  did  in  obtaining  the 
notes  and  mortgage,  and  if  he  obtained  them  upon  an  agreement  that 
the  defendant's  son  was  not  to  be  prosecuted,  then  they  are  void,  is 
erroneous.  Ik, 

PRINCIPAL  AND  SURETY. 

See  Constable,  1,  2;  Dkcedents'  Estates,  5;  Guardian  and  Waili>,  1  to 

4;  Practice,  15;  Replevin  Bail. 

1.  Judgment  and  Execution. — Duties  and  Liabilities  of  Sheriff. — Compfaint. — 
Where  one  of  two  or  more  judgment  defendants  sues  the  sheriff  for 
neglect  of  duty,  in  failing  to  levy  an  execution,  issued  on  such  judg- 
ment, on  the  property  of  the  principal  defendant  therein,  claiming 
that  he  is  a  surely  therein,  he  must  allege  in  his  complaint  that  the 
question  of  his  suretyship  in  the  judgment  had  been  determined  in 
his  favor,  in  a  proceiMHn<»  for  that  purpose,  and  an  order  made  by  the 
proper  court,  that  the  sheriff  should  first  levy  upon  and  exhaust  the 
property  of  the  principal,  before  a  levy  should  be  made  upon  the 
property  of  the  surety,  and  that  a  memorandum  of  such  order  wa* 
endorsed  by  the  clerk  on  the  execution.  For  the  want  of  these  alle- 
gations, such  complaint  is  bad  on  demurrer,  for  insufficient  facts. 

Dofieh  V.  Bii^  SI^ 

2.  Same.  —  Judgment  by  Default.  ^  Jurisdiction.  —  Void  Order.  —  Parties, — 
Where  a  judgment  by  default  is  rendered  against  two  or  more  defend- 
ants upon  a  cause  of  action,  which  does  not  show  that  the  relation  of 
principal  and  surety  exists  between  them,  and  the  question  of  surety- 
ship is  not  tried  and  determined,  an  order  of  the  court,  that  the  prop- 
erty of  one  of  the  defendants  be  first  levied  upon  and  sold,  is  void  fur 
any  purpose  for  want  of  jurisdiction  either  of  the  subject-matter  or 
of  the  parties.  lb. 
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PRIVILEGED  COMMUNICATIONS. 
See  Slander,  1. 

PROCESS. 

See  Summons. 

PROMISE. 
See  Contract,  2. 

PROMISSORY  NOTE. 
See  Decedents'  Estates,  6;  Evidence,  8;   Insurance,  4;  Interest; 

Married  Woman,  2;  Pleading,  2,  11. 

1.  lUegcU  Qmsideration, — Answer. — To  a  suit  upon  a  note  and  mortgage, 
an  answer  or  counter-claim  that  the  consideration  was  an  agreement 
that  a  son  of  the  mortgagor  should  not  be  prosecuted  for  embezzling 
the  money  of  an  express  company,  of  which  he  was  accused,  is  good 
on  demurrer.  Orowder  v.  JReed,  1 

2.  Same, — It  is  not  necessary  for  a  defendant,  who  answers  that  a  note 
was  given  to  secure  the  suppression  of  a  prosecution  for  a  crime,  to 
allege  what  means  were  used  to  effect  the  illegal  purpose.  /6. 

Z.  Same. — Pleading. — An  answer,  alleging  that  a  promissory  note  was  ex- 
ecuted in  consideration  of  an  agreement  to  suppress  a  prosecution  for 
a  felony,  is  sufficient  without  averring  that  the  accused  had  actually 
committed  the  crime  charged.  lo. 

4.  Alteration. — Accommodation  Endorser. — A  material  alteration  of  a  nego- 
tiable note,  endorsed  by  an  accommodation  endorser^  made  after  such 

•  -endorsement  and  without  his  consent,  discharges  him,  though  the 
holder  took  it,  ignorant  of  the  alteration.  Ileri  v.  OehleVf  SS 

5.  Same. — Payable  at  Bank. — Notice. — Interest. — When  a  note,  payable  at  a 
particular  bank,  is  endorsed  by  an  accommodation  endorser  for  the 
purpose  of  being  discounted  at  that  bank,  having  in  it  the  words  "in- 
terest on  this  note  has  been  paid  to  maturity,"  and  is  changed  without 
the  endorser's  consent,  by  drawing  a  pen  through  these  words,  any 
other  person  discounting  it  takes  it  with  notice  of  dishonor,  and  can 
not  hold  the  endorser.  lb. 

^.  Failure  af  Consideralion. — Action  by  Endorsee. — Pleading. — Answer. — An 
answer,  alleging  that  a  negotiable  note,  sued  on  by  an  endorsee,  was 

fjiven  for  personal  property  specified,  which  the  payee  agreed  to  de- 
iver  to  the  maker,  and  never  did  deliver,  and  that  the  note  was  not 
negotiated  until  after  maturity,  shows  a  failure  of  consideration,  and 
is  good  on  demurrer.  Mitchell  v.  Stinson,  324 

7.  Signature. — Non  est  Factum.— Evidence.— Suit  against  Christina  M.  Hager- 
horst,  the  defendant,  upon  a  note  signed  "  C.  M.  Hagerhorst."  The 
execution  of  the  note  being  put  in  issue,  and  a  finding  had  thereon 
for  the  defendant,  a  new  trial  was  refused.  The  evidence  showed  that 
a  son  of  the  defendant  had  conducted  a  grocery  store  from  1801  until 
1877,  in  the  name  of  the  defendant,  and  during  a  part  of  the  time  in 
the  name  of  C.  M.  Plugerhorst  &  Co.  In  187(5  the  defendant  gave  a  power 
of  attorney  to  her  son  to  execute  promissory  notes  in  her  name,  in  the 
course  of  his  business,  which  was  revoked  after  the  note  was  given. 
The  note  was  also  in  evidence. 
Heldy  that  a  new  trial  should  have  been  granted.       Noel  v.  Ha(/erhorstj  4^0 

^.  Purchaser  for  Valite.  —  Collaicra  I  Secnrity.—Prt-ejiMing  Deht.—The  endorsee 
of  commercial  paper,  who  receives  it  as  collateral  security  fo»*  a  pre- 
existing debt,  is  a  purchaser  for  value.  Straugkan  v.  Fairchild,  'iOS 

9.  Same. — Pleading. — Foreign  Law. — Exhibits. — A  complaint  upon  a  prom- 
issory noto  shows  a  cause  of  action,  notwithstanding  a  statute  of  an- 
other State,  which  is  pleaded  for  the  purpose  of  giving  the  note  a 
mercantile  character,  be  not  well  pleaded.  /6. 
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PUBLIC   POLICY. 
See  Contract,  4, 14 ;  Principal  and  Agent,  2 ;  Promissory  Note,  1  to3L 

RAILROAD. 
Sec  Negligence,  1  to  3,  7. 

1.  Tax. — Foreign  Corporoiion, — Notioe. — Injunction. — Oounty  Ccmmitsumen. — 
That  the  property  and  franchises  of  a  railroad  company  are  owned  by 
a  foreign  corporation,  that  there  was  a  prior  existing  lery  on  the 
township  to  aid  the  same  road,  or  that  proper  notices  oi  election  con- 
cerning the  levy  of  the  tax  were  not  given,  are  matters  which  mnst 
have  been  decided  by  the  board  of  commissioners  before  granting  the 
prater  of  the  petition,  and  that  decision  could  only  be  reviewed  upon 
a  direct  appeal,  and  can  not  be  questioned  by  a  suit  to  enjoin  the  col- 
lection of  the  tax.  Reynolds  v.  Fans,  14 

2.  Same. — Town. — Township. — For  the  purpose  of  a  tax  in  aid  of  a  railroad, 
an  incorporated  town  within  a  township  is  part  of  the  township.     /6. 

3.  Same. —  Woi-k^Done  by  Company. — CoUUderal  Attack. — That  the  railroad 
company  had  not  done  work  in  the  township  equal  to  the  amount  of 
the  tax,  was  a  matter  necessary  to  be  decided  oy  the  board  of  com- 
missioners before  ordering  the  collection  of  the  tax,  and,  that  order 
having  been  granted,  the  question  is  settled  as  against  a  collateral 
attack.  76. 

4.  Assessment  cf  Damages. — Instnietion. — Two  railroads,  side  by  side,  al- 
ready crossed  the  appellee's  farm,  between  his  house  and  bam,  within 
one  hundred  feet  of  each.  The  appellant  appropriated  for  its  main 
line  a  strip  seventy-five  feet  wide  along  the  east  line  of  the  farm, 
about  seven  hundred  feet  from  the  house,  and  for  a  switch,  to  make 
connection  with  one  of  the  other  roads,  a  strip  from  the  main  line 
seven  hundred  feet  south  of  the  other  roads  and  curving  thence 
northwesterly  and  reaching  the  other  roads  between  the  house  and 
bam.  The  west  line  of  the  farm  is  two  and  one-half  miles  east  of  the 
court-house  in  Indianapolis.  There  was  a  hamlet  of  four  or  five 
houses  abutting  the  farm  on  the  east.  Upon  the  trial  of  an  action  for 
the  appropriation  of  such  land,  an  instruction  that  the  condition  of 
the  other  roads  could  "  only  be  considered  in  estimating  the  value  of 
the  ingress  and  egress,  upon  the  east  of  the  farm  '*to  and  from  the 
residue  not  appropriated  by  the"  defendant,  was  calculated  to  mislead 
the  jury,  and  should  have  been  refused.      Union,  etc.,  Co.  v.  Moore^  4^5^ 

6.  Same, — Evidence. —  Witness. — A  witness  for  the  appellee  having  testified 
in  chief  that  the  farm  was  worth  $600  per  acre,  and  on  cross-examina- 
tion that  it  could  not  have  been  sold  for  more  than  $200  per  acre,  but 
that  he  knew  of  no  sales  in  that  neighborhood  at  the  latter  price,  on  re- 
examination was  allowed  to  testify  over  exception,  that  he  knew  of  do 
land  that  could  have  been  bought  in  that  neighborhood  for  less  than 
$500.     Heldf  that  this  was  error.  lb. 

6.  iSame.— Evidence,  that  since  the  appellant's  road  was  built  the  place  of 
its  junction  with  other  roads,  as  well  as  at  the  junction  of  the  switch 
with  them,  is  almost  constantly  obstructed  by  locomotives,  cars  and 
smoke,  upon  it  and  the  other  roads,  was  held  admissible.  fh. 

7.  Same. —  Value. -In  proving  the  value  of  land,  it  is  proper  to  ask  a 
witness  if  he  knows  its  value — and  the  inquiry  need  not  in  terms  ask 
as  to  **  the  market  cash  value."  Value  in  that  connection  means  cash 
value.  Ih. 

8.  Same. — Cross- Eiamination. — A  witness  for  the  appellant  having  testified 
to  the  value  of  the  land,  and  the  damage  to  it,  and  the  demand  for 
land  in  the  locality,  may  properly  be  asked,  on  cross-examination,  to 
state  how  rapid  has  been  the  increase  in  the  price  of  land  around  the 
dty,  about  the  same  distance  from  it, during  tne  last  fifteen  yeara.   IK 
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9.  Same, — A  witness  for  the  appellant  haying  stated,  on  cross-ezamina- 
tion,  that  he  had  within  two  years  sold  a  piece  of  land,  four  and  a 
half  miles  from  the  city,  for  |300  per  acre,  it  was  proper,  on  re-exam- 
ination, to  ask  if  he  had  not  sold  an  adjoining  tract,  equally  as  good, 
for  $125  per  icre.  lb. 

RAILROAD  STOCK. 
See  County  Commissioneks,  2. 

RATIFICATION. 
See  Attorney,  2,  3 ;  PRiNciPAii  and  Agent. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

1.  Master  and  Servanl. — Bishop  and  Pnest. — Tenant. — Under  the  rules  and 
customs  of  the  Roman  Catholic  Church,  a  priest  in  charge  of  a  con- 
gregation, holding  his  place  at  the  will  of  the  bishop  of  the  diocese, 
and  occupying  the  church  property,  including  dwelling-house,  only  a& 
an  incident  of  his  employment  as  priest,  is  not  a  tenant.  His  posses- 
sion is  more  like  that  of  a  servant.  Chaiard  v.  O'Donovauy  20 

2.  Same. — Landlord  and  TenaiU, — Right  to  Possession, — When  the  occupa- 
tion of  a  house  by  a  servant  is  connected  with  the  service,  or  is  re* 
quired  by  the  employer  for  the  necessary  or  better  performance  of  the 
service,  the  occupation  is  as  servant,  not  as  tenant,  and  the  possession 
is  that  of  the  master,  and  upon  a  termination  of  the  service,  the  right 
to  occupy  ceases.  lb. 

3.  Ejectment. — Damages. — In  an  action  for  the    recovery  of  real  estate, 
^       without  actual  proof  of  the  possession  of  the  defendant,  or  the  receipt 

of  rents  by  him,  the plalntiil' can  only  recover  nominal  damages;  but, 
where  the  necessary  proof  is  given,  the  recovery  should  be  Tor  dam- 
ages uncil  the  rendition  of  judgment.  Dobbins  v.  Baker,  52 

4.  Same. — Refits. — Evidence. — Excessive  Damages. — In  such  case,  where  the 
only  evidence  upon  the  subject  is  that  the  defendant  received  ^100  as 
rent  of  the  premises,  and  had  no  further  connection  with  the  posses- 
sion, an  assessment  of  damages  in  the  sum  of  $500  is  excessive.      lb, 

5.  Title.—  Mistake. — Adverse  Possession. — Foreclosure  Sale. — Evidence.—  In  an 
action  for  the  recovery  of  real  estate,  the  evidence  showed  that  the 
plaintiff  derived  title  by  purchase  from  the  purchaser  at  a  foreclosure 
sale  of  the  property  mortgaged  by  the  ancestor  of  the  defendant;  that 
the  defendant  had  been  a  party  to  the  suit  to  foreclose  the  mortgage, 
and  had  made  default.  The  evidence  for  the  defendant — who  claimed 
as  purchaser  from  his  father,  and  that  he  had  made  valuable  improve- 
ments on  the  lot,  and  that  it  had  been  included  in  the  mortgage  by 
mistake,  and  that  the  plaintiff,  in  the  foreclosure  suit,  had  notice  of 
his  adverse  possession — failed  to  show  such  mistake,  or  notice  of  ad- 
verse possession,  or  any  excuse  for  failure  to  set  up  his  claim  of  title 
in  the  foreclosure  suit. 

Held,  that  a  finding  for  the  defendant  was  not  sustained  by  the  evidence. 

Burkhard  v.  Schneidevy  14O 

6.  Counter- Claim. — Title. — In  an  action  to  recover  possession  of  real  prop- 
erty, a  counter-claim  which  avers  that  the  defendant  is  the  owner  in 
fee  simple,  is  in  possession,  and  that  the  plaintiff's  claim  creates  a 
cloud  upon  the  defendant\s  title,  is  suflScient,  though  the  sources  of 
the  defendant's  title  are  not  fully  set  out.  Arnold  v.  Smith,  4^7 

7.  Same. —  Vendor  and  Purchaser. — Notice. — Mortgagee. — A  suit  commenced 
by  B.  against  C.  and  D.,  to  recover  real  property,  is  no  notice  of  B.'s 
claim  to  a  mortgagee  of  E.,  who,  during  the  pendencv  of  the  suit,  had 
the  legal  title,  and  after  E.  is  made  a  party  the  pen(!ency  of  the  suit 
is  no  notice  to  a  purchaser  of  the  property  who  thereafter  buys,  claim- 
ing title  through  such  mortgage.  A  purchaser  with  notice  from  a 
purchaser  without  notice  takes  the  property  divested  of  any  claim.  lb. 
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8.  Exempeion. — ExeeiUion. — Eeplevin. — Complaini. — A  complaint  to  recover 
personal  property,  levied  on  under  an  execution  on  a  judgment  for 
the  possession  of  real  estate  and  for  money  recovered  for  the  use  and 
occupation  thereof,  claiming  such  property  as  exempt  from  execution, 
is  Insufficient  on  demurrer.  JJorreU  v,  Hcainah,  4^ 

9.  Use  and  Occupation, — Rent^ — Tort. — An  action  to  recover  real  property 
and  compensation  for  the  use  and  occupation  of  the  premises,  under 
sections  1050,  1058  and  1059,  JEL  S.  1881,  sounds  in  tort  Ik, 

REASONABLE  DOUBT. 
See  CBiMy^AL  Law,  23,  24. 

RECEIPT. 
See  JuDOBTENT,  3,  5 ;  Married  Woman,  1,  2. 

RECEIVER. 

O/mplaint  for. — Notice  of  Application, — Under  the  provisions  of  the  act  of 
March  12th,  1875,  in  relation  to  the  appointment  of  receivers,  etc.,  2B.Sl 
1876,  p.  115,  note  1,  a  receiver  could  not  be  appointed  by  any  court, 
in  any  case,  until  the  adverse  party  had  appeared  and  answered  the 
complaint  therefor,  or  had  reasonable  notice  of  the  pendency  of  the 
action  and  of  the  application  for  the  appointment  of  such  receiver. 

May  V.  QreenhiU,  124 
RECORD. 

See  Bill  of  Exceptions;  Constable,  5;  Evidence,  5;  Instbuctiov,  2, 

8;  Supreme  Court,  5,  6,  21,  24,  28,  37. 

RECOUPMENT. 
See  Interest. 

REDEMPTION. 
See  Subrogation,  2. 

REFORMATION  OF  CONTRACTS. 

See  Mortgage,  5  to  8. 

REFEREE. 
See  Practice,  18  to  20. 

RELEASE. 
See  Practice,  15. 

RENTS. 

See  Bailment,  2;  Landlord  and  Tenant,  1  to  3,  5,  7;  Real  Ebtats, 

Action  to  Recover,  3,  4,  9. 

REPAIRS  AND  IMPROVEMENTS. 

See  Husband  and  Wife,  3 ;  Mortgage,  1 ;  Real  Estate,  AcnoN  lo 

Recover,  5. 

REPLEVIN. 
See  Real  Estate,  Action  to  Recover,  8. 

REPLEVIN  BAIL. 

h  Judgment.— Execution.— Principal  and  Surety. — Where  upon  a  judgment 
against  several,  all  of  whom  appear  as  principals,  a  partv  becomes  re- 
plevin bail,  at  the  request  of  some  of  the  judgment  defend  ants,  with- 
out notice  that  one,  not  making  the  request,  is  in  fact  surety  for  the 
others,  he  may,  if  compelled  to  pay  the  judgment,  have  execution 
against  oil  the  judgment  defendants,  under  section  1214,  R.  8.  1881, 
and  the  one  who  is  in  fact  surety  is  equally  liable  thereto  with  the 
others.  Beisaner  v.  DesKo-^  S07 
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2.  ^jort  0/  JudgmeTit, —  Execution. —  Injunction. —  Under  the  provisiong  of 
section  421  of  the  civil  code  of  1852  (section  691,  R  S.  1881),  a  lecog- 
nizance  of  bail  for  the  stay  of  execution  on  the  one-half  of  a  judg- 
ment was  unanthorized  and  inoperative,  and  an  execution  issued  on 
such  recognizance  was  illegal  and  void,  and  the  service  thereof  was 
properly  enjoined.  VincenTita  X<ifi  Bank  v.  Cockrum^  355 

3.  Judgment, — Execution, — A  written  undertaking,  entered  upon  the  back 
of  an  execution  to  pay  one-half  of  the  judgment  upon  which  the  ex- 
ecution issued,  is  invalid  as  a  recognizance  of  replevin  bail,  and  does 
not  authorize  an  execution  to  issue  upon  such  undertaking. 

Vineennea  2^atH  Bank  v.  Margrove,  364 

REPLEVIN    BOND. 
See  Pbactice,  15. 

RES  AD  JUDICATA. 
See  Decedents'  Estates,  1 ;  Guabdian  and  Wabd,  5. 

RES  GESTAE.  -• 

See  Evidence,  4. 

RESCISSION. 
See  Contract,  3;  Conveyance,  3;  Mortqagb,  5. 

REVIEW  OF   JUDGMENT. 
See  GuA&DiAN  and  Ward,  2 ;  Practice,  4. 

RULE  OF  COURT. 
See  Supreme  Court,  27,  38. 

SALE. 

8eeCoNTBAcr,4,14tol6;  Evidence,  5;  Husband  and  Wife,  1,2;  Judo* 
KENT,  1,  3, 5 ;  Liquor  Law  ;  Mortoaqb,  1 ;  Partition  ;  Reai«  Eb- 
•   TATE,  Action  to  Recover,  5. 

SCHOOL  LAW. 

1.  Bond, — School  Trustee, — Damages, — In  a  suit  on  the  bond  of  a  school 
trustee,  the  statute  (R.  S.  1881,  sec.  4441)  authorizes  ten  per  cent  to 
be  added  to  the  amount  of  the  recovery,  and  the  court,  in  rendering 
judgment  upon  the  verdict,  should  add  ten  per  cent  to  the  amount 
found  by  the  jury.  Wataon  v.  Stale^  ex  rel,,  21S 

2.  Teaehei\ — Township  Trustee, — Contract. — ComplainL — In  an  action  against 
a  township  to  recover  for  services  rendered  as  a  teacher,  it  is  not  neces- 
sary to  allege  in  the  complaint  that  the  trustee  has  sufficient  funds 
belonging  to  the  school  revenue  for  tuition,  with  which  to  pay  the 
claim.  Harmony  School  Tp.  v.  Moore,  t/S 

S.  Same. — Answer,— An  affirmative  answer  in  such  case,  that  a  former 
trustee  who  had  employed  the  plaintiff,  had  caused  schools  to  be 
taught  in  the  district  for  two  months  longer  during  two  years  than  in 
the  ci|;;ht  other  districts  in  the  township,  and  that  the  trustee  had  con- 
tinued the  schools  in  such  district  after  he  knew  there  were  no  funds 
with  which  to  pay  the  expenses,  is  insufficient  on  demurrer.  /6. 

4.  Length  of  School  Terms, — The  statute  only  requires  the  schools  in  the 
townships  to  be  taught  an  equal  length  of  time,  as  nearly  as  the  same 
can  be  done.  /6. 

A.  Want  of  Funds  no  Defence. — The  fact  that  a  trustee  has  no  funds  with 
which  to  pay  a  teacher  after  he  has  taught  a  part  of  the  time  for 
which  he  was  employed,  is  no  excuse  for  reiusing  to  allow  him  to  com- 
plete his  term,  nor  does  it  constitute  any  defence  to  his  claim  for  ser- 
Tices.  lb* 

Vol.  80.— 41 
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SHERIFF. 
See  JuDOMEiffTi  1,  5 ;  Partition  ;  Principal  and  Surety  ;  ScnrMONS^  2: 

1.  Sheriff, — Boarding  Prisoners. —  AUowarue. —  Time, —  Statute  Construed. — 
Under  the  fee  and  salary  act  of  March  12th,  1875, 1  R.  S.  1876,  p. 
467,  a  sheriff  is  not  entitled  to  charge  for  hoarding  a  prisoner  in  his 
custody,  for  a  full  day,  when  he,  in  fact,  furnished  the  prisoner  board 
for  part  of  a  day  only.  Pressley  v.  Board,  eie^  45 

2.  Sheriff^s  Bond. — Damages. — In  a  suit  upon  a  sheriff's  bond,  for  failure 
to  levy,  and  failure  to  return  an  execution  within  the  time  required 
by  law,  the  recovery  is  limited  to  nominal  damages  unless  facts  are 
averred  in  the  complaint  showing  actual  damages. 

State,  ez  rd.,  ▼.  Dixon,  150 

3.  treading.  —  Execution.  —  Levy.  —  Verdict.  —  Evidence.  —  Supreme  Court. — 
When  it  is  merely  alleged  in  one  paragraph  of  complaint  as  the  foun- 
dation for  recovery,  in  a  suit  on  a  sheriff's  bond,  that  the  sheriff  failed 
to  return  an  execution  for  $1,110  in  time,  and  in  another,  that  he 
failed  to  l^y  the  execution,  one  of  the  defendants  thereto  having 
sufficient  property  out  of  which  it  might  have  been  satisfied,  the  re- 
covery can  only  be  nominal,  under  R.  S.  1881,  sections  784, 786  and 
787;  but,  under  a  paragraph  alleging  special  injuries  resulting  from 
the  failure  to  levy,  sell  and  return,  actual  damages  may  \ye  recovered, 
and  under  the  last  paragraph,  if  the  evidence  show  two  hundred  dol- 
lars worth  of  personal  property  and  real  estate  of  uncertain  value 
which  might  have  been  levied  on  but  was  not,  and  fail  to  show  thai 
any  of  it  has  been  so  squandered  or  lost  as  to  defeat  the  lien,  a  vei^ 
diet  for  $24.57  will  not  be  disturbed  by  the  Supreme  Court,  because  it 
is  too  small.  *  IK 

« 

4.  Amount  of  Reeorery. — Owte. — In  a  suit  on  a  sheriff's  bond,  where  the 
recovery  is  less  than  $50,  not  having  been  reduced  by  set-off  or  coun- 
ter-claim, the  defendants  should  have  judgment  for  costs.  lb. 

5.  Testimony  of  Sheriff. — Execution. — After  a  sheriff's  return  has  been 
amended  and  given  in  evidence,  admitting  his  testimony  to  the  saiae 
facts  is  not  error.  Walkei-  v.  ShelhyvUk,  etc,  T.  P.  Co,,  4^^ 

SHERIFF'S    SALE. 

See  Contract,  4;  HrsBAND  and  Wife,  1,  2-;  Judgment,  1,3,5;  Par- 
tition. 

SIGNATURE. 
See  Evidence,  9 ;  Promissory  Note,  7. 

SLANDER. 

1.  Privileged  Communications. — Statements,  made  on  application  by  one 
not  a  member  of  the  church  to  a  committeeman  ol  a  church  who  is 
investigating  rumors  against  a  member,  are  not  privileged  ander  the 
statute,  R.  S.  1881,  section  497.  Knight  ▼.  Lee^  ^l 

2.  Witness. — Eridence. — Harmless  Error. — Evidence  for  the  plaintiff,  in  an 
action  for  slander,  having  been  given,  that,  at  a  certain  time  and 
place,  the  defendant  said  of  the  plaintiff,  **Shc  is  nothing  but  a 
whore,"  the  defendant  asked  a  witness  who  was  present, "  Did  the  de- 
fendant speak  these  words,  *  She  is  nothing  but  a  whore?' "  also,  **  What 
was  said  about  the  plaintiff  being  a  whore?"  These  questions  were 
excluded  as  leading,  and  the  court  then  asked,  "  Was  anything  saM 
about  the  character  of  the  plaintiff  for  chastity  and  virtue,  and  if  so 
state  what  was  said?"  To  which  the  witness  answered  that  he  did 
not  recollect  of  anything  being  said  about  her  character. 

Hdd,  that  the  excluded  questions  were  not  leading,  and  should  liaTe  been 
allowed ;  but  that  the  error  was  cured  by  the  subsequent  question  and 
answer.  lb. 
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3.  Same. — Evidence. — It  appeared  for  the  defence  that  the  plaintiff's  visits 
to  his  house  after  he  became  a  widower  were  so  frequent  as  to  cause 
criticism,  and,  to  rebut  this,  it  was  not  error  for  the  court,  over  the 
defendant's  objection,  to  permit  proof  of  a  request  by  his  deceased 
wife,  just  before  her  death,  the  defendant  not  being  present,  that  the 
plaintiff  should  fix  her  clothing  and  dress  her  after  death.  lb. 

4.  Same. — Damages. — Damages  in  the  sum  of  $1,000  for  words  chaigine 
whoredom  upon  a  female  can  not  be  regarded  as  so  excessive  as  to  call 
for  a  new  trial.  /6. 

SOLDIERS'  BOUNTIES. 

See  Constitutional  Law. 

SPECIAL  FINDING. 

See  Attorney,  1 ;  Verdict,  1. 

IVae^tce. — When  the  court  finds  the  facts  specially  with  its  conclusions  of 
law  thereon  under  the  statute  (K.  S.  1881,  section  551),  a  fact  in  issue, 
concerning  which  there  is  no  finding,  is  deemed  nqt  proven. 

Talburt  v.  Berkshirey  etc.j  Co.,  4^4 

STATUTE  CONSTRUED. 

Change  op  Venue;  Circuit  Courts,  1;  Criminal  Law,  10,  28  to  30; 

Interest;  Sheriff,  1. 

STATUTE  OF  FRAUDS. 
See  Contbagt,  4;  Landlord  and  Tenant,  4;  Vendor  and  Purchaser,  1. 

STATUTE  OF  LIMITATIONS. 
See  Decedents'  Estates,  2. 

1.  Pleading. — Ejcceptions.^WheTe  a  statute  of  limitations  contains  excep- 
tions, it  must  be  pleaded  to  be  made  available,  unless  the  complaint 
or  cross  complaint  shows  on  its  face  that  the  plaintiff  or  cross  com- 
plaint is  barred,  notwithstanding  the  exceptions.     Dimn  v.  TbuMy,  SS8 

2.  ChupUng  DisabUiiies. — One  disability  can  not  be  coupled  with  another 
so  as  to  prevent  the  statute  of  limitations  from  barring  the  action. 

Knippenberg  v.  Morris,  640 

■3.  Same. — Decedent^  Estates. —  Every  claim  against  an  estate  must  be 
brought  within  seven  and  a  half  years  after  it  accrues,  unless  the 
claimant  is  under  some  disability.  Ih. 

4.  Same. — Account. — Pleading. — In  an  action  upon  an  account  against  a 
decedent's  estate,  an  answer,  that  the  cause  of  action  did  not  accrue 
within  six  years,  is  bad,  as  such  action  may  be  brought  at  any  time 
within  eighteen  months  after  the  decedent's  death,  if  not  barred  at 
that  time.  lb. 

STREET. 

See  Neolioence,  2. 

SUBMISSION. 

See  Supreme  Court,  2. 

SUBROGATION. 

1.  Subrogation  takes  place  where  one  pays  a  debt  which  another  was 
justly  liable  to  pay,  and  tlic  payment  is  made  to  discharge  the  prop- 
erty of  the  person  paying,  from  an  incumbrance.    Lowrey  v.  Byers,  44^ 

2.  Redemption. — Pleading. — The  plaintiff  and  T.  purchased  lands,  each 
to  pay  one-half  the  purchase-money,  and  give  a  mortgage  for  un- 
paid instalments.  Plaintiff  paid  his  half,  but  the  mort^^agewas  fore- 
closed for  the  last  instalment  which  T.  should  have  paid.  The  land 
was  sold  therefor  by  the  sheriff  and  redeemed  by  the  defendant,  who 
held  a  junior  judgment  lien  against  T.    Defendant  then  obtained  a 
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decree  against  the  whole  land  to  make  his  redemption  monev,  and 
then  the  plaintiff,  to  redeem,  paid  the  necessary  sum  into  the  clerk's 
office. 
Hddf  that  the  foregoing  facts  constituted  a  good  complaint  by  the  plaintiff 
against  the  deiendant  and  T.  to  be  subrogated  to  the  rights  of  the  de- 
fendant, lb. 

SUMMONS. 
'    See  Corporation,  2,3. 

1.  Evidence. — Loet  Ihper. — Parol  evidence  is  admissible  to  prove  the  con- 
tents of  a  summons  which  is  lost.  Johnson  v.  jSiote,  ex  rei,  StO 

2.  Proce», — Amendment  ^  JRetem. — EMenee. — The  return  of  process  may 
be  amended  by  the  sheriff  so  as  to  state  the  facts,  and  the  amended 
return  is  competent  evidence  of  its  contents. 

WaSkfT  V.  SkelbyviUey  eUL,  T.  P.  Ok,  45t 

8.  Service. — Betum, — Extrinsic  Facts. — Where  the  return  of  process  appear» 
regular  on  its  face,  the  insufficiency  of  the  service  can  only  be  raised 
by  an  answer  stating  extrinsic  facts.  .^hia  Ins.  Co.  v.  Blacky  51S 

SUPREME  CX)URT. 
See  Arbitration  and  Award,  6 ;  Bill  of  Exceptions;  Criminal  Law^ 
4,5,7,8;   Evidence,  8;  Highway;  Infant;   Instructions,  8,  13, 
14;  New  Trlal,  2;  Practice,  3,  4, 12, 13,  18,19;  Sheriff,  a 

1.  Answer. — Demurrer. — Where  an  answer  is  in  several  paragraphs,  some 
of  which  are  good,  the  judgment  of  the  Supreme  Court  upon  others, 
supposed  to  be  bad,  can  not  be  obtained  unless  they  are  demurred  lo 
below.  Orowder  v.  Roedf  J 

2.  Submission. — After  submission  of  a  cause  it  is  too  late  to  object  thai 
the  co-parties  of  the  appellant  in  the  court  below  have  not  joined  iiL 
the  assignment  of  error  or  been  notified  under  the  statute. 

Dobbins  v.  Baker,  St 

3.  Practice. — BUI  of  Exceptions. — No  question  can  be  made  in  the  Supreme 
Court  as  to  the  ruling  of  the  lower  court  on  motions  t(v amend  plead- 
ings or  for  continuance  made  on  a^davits,  where  the  affidavits  are  not 
in  the  record  by  bill  of  exceptions.  Svxm  v.  CXark,  57 

4.  Exceptions. — Emdence. — The  admission  of  evidence  can  not  be  ques- 
tioned in  the  Supreme  Court  unless  exception  was  taken  to  the  ruling.  J6. 

6.  InAructxons, — Beeord. — ^The  Supreme  Court  will  not  say  there  was  error 
in  refusing  to  ^ive  correct  instructions  to  the  jury,  unless  the  record 
shows  affirmatively  that  they  were  not  embraced  in  the  instructions 
which  were  given.  McUvain  v.  StaiCy  ez  reL,  ^ 

6.  Evidence. — Beeord. — No  question  can  be  made  in  the  Supreme  Court 
upon  the  refusal  of  a  motion  to  strike  out  evidence,  unless  the  record 
show  the  reasons  assigned  below  for  the  motion.  /6u 

7.  Same. — Admission  </  Evidence. — The  admission  of  evidence  over  objec- 
tion is  not  available  error,  unless  the  record  show  the  ground  given 
below  in  support  of  the  objection,  and  no  other  reason  will  be  exam- 
ined by  the  Supreme  Court.  /6. 

■S.  Failure  of  Evidence. — As  a  rule,  the  Supreme  Court  will  not  disturb  the 
verdict  of  a  jury  or  the  finding  of  a  trial  court,  upon  the  mere  weight 
of  the  evidence ;  but  where  there  is  no  evidence  in  the  record  tending 
to  sustain  the  verdict  or  finding,  upon  the  real  question  in  issue,  the 
judgment  below  must  be  reversed  and  the  cause  remanded  for  a  new 
trial.  Kiich  y.  SeJtoeneU,  74 

9.  BiU  of  Exceptions. — Dimnisso/. — Next  Friend. — No  question  can  be  made 
in  the  Supreme  Court  upon  the  refusal  to  dismiss  because  of  the  insol- 
vency of  a  next  friend,  unless  the  matter  is  shown  by  bill  of  cxceoh 
tions.  Louisville^  etc^  B,  W.  Co.  v.  Head,  1/T 
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10.  Nem  TriaL — Evidence. — The  Supreme  Court  will  not  order  a  new  trial 
because  a  mere  preponderance  of  the  evidence  is  against  the  verdict. 

Ih. 

11.  Weight  of  Evidence, — Burden  of  Proof, — The  Supreme  Court  will  not  re- 
view the  finding  upon  a  question  of  fact,  if  supported  by  circumstan- 
tial evidence,  though  it  be  against  the  direct  testimony  of  a  number 
of  witnesses,  especially  if  the  burden  of  proof  was  on  the  appellant. 

Johnson  v.  BurM^  130 

12.  Preemption, — Trial  Court. — Finding, — When  a  case  has  been  tried  be- 
fore the  court  without  a  jury,  it  may  be  presumed  that  its  finding 
was  not  based  on  a  view  of  the  law  inconsistent  with  its  rulings  on 
demurrer  in  the  case.  Parker  v.  Medsker,  155 

13.  Law  of  Foreign  State, — Judicial  Notice, — The  Supreme  Court  will  not 
take  judicial  notice  of  the  laws  of  a  sister  State,  but  they  must  be 
proved  as  other  facts.  Bobarde  v.  Maricy,  185 

14.  Admiasion  of  Emdence, — Harmless  Error, — The  admission  of  immaterial 
evidence,  under  circumstances  which  can  do  no  harm,  as  when  the 
fact  upon  which  it  bears  is  otherwise  conclusively  proved,  is  not 
available  error.  Marshall  v.  Siewari,  189 

16.  Assignment  of  Error, — Practice, — A  joint  assignment  of  error  by  two  or 
more  appellants  can  not  be  sustained  unless  it  is  well  assigned  by  all. 

Eiehbredt  v.  Angermanf  208 

16.  Evidence, — Harmless  Error, — Where  evidence  is  improperly  admitted, 
the  exclusion  of  which  would  not  have  changed  the  result,  the  error 
is  harmless.  Jennings  v.  Howard,  £14 

17.  I\xtclice. — Motion  to  Strike  Out. — The  overruling  of  a  motion  to  strike 
out  part  of  a  pleading  is  not  available  as  error,  on  an  appeal  to  the 
Supreme  Court,  even  though  erroneous;  for,  at  most,  it  only  leaves 
surplusage  in  the  pleading,  and  surplusage  does  not  vitiate  that  which 
is  good.  Morris  v.  Stem,  iS7 

18.  Evidence. — Where,  on  appeal,  the  bill  of  exceptions,  as  set  out  in  the 
record,  shows  upon  its  lace  that  it  does  not  contain  all  the  evidence 
given  in  the  cause,  the  Supreme  Court  will  not  reverse  the  judgment 
upon  any  question  depending  for  its  proper  decision  upon  the  suffi- 
ciency of  tlie  evidence.  lb, 

19.  Trial  Court, — Presumptions. — The  Supreme  Court  will  indulge  all  rea- 
sonable presumptions,  in  favor  of  the  rulings  of  the  trial  court,  until 
intervening  error  is  clearly  shown  by  the  record.  lb. 

20.  Instructions. — No  question  upon  the  refusal  to  give  instructions  can  be 
made  in  the  Supreme  Court  unless  all  the  instructions  given  are  in 
the  record.  Smith  v.  Martin,  260 

21.  Beeord. — Unless  the  record  shows  an  exception  reserved  to  the  ruling 
of  the  trial  court  upon  a  demurrer  to  tne  complaint,  no  question 
thereon  is  presented  in  the  Supreme  Court.    State,  at rel.,  v.  Mustard,  S80 

22«  Practice, — Motion  to  Strike  Qui. — BUI  of  Exceptions, — Where  a  motion  to 
strike  out  a  pleading,  or  a  part  thereof,  is  sustained  by  the  court,  such 
pleading  or  part  thereof  is  no  part  of  the  record  thereafter,  unless  it 
be  made  sucn  by  bill  of  exceptions  or  order  of  the  court;  and,  if  this 
be  not  done,  the  ruling  of  the  court,  though  erroneous  and  assigned  as 
error,  presents  no  question  for  the  decision  of  the  Supreme  Court. 

Dunn  V.  Tousey,  288 

Practice. — New  TriaL — Excessive  Damages. — No  question  is  presented  to 
the  Supreme  Court  in  relation  to  the  amount  of  the  judgment,  when 
it  appears  that  the  complaining  party  has  not  assigned  as  cause  for  a 
new  trial,  in  his  motion  therefor,  either  excessive  damages  or  error  in 
the  assessment  of  the  amount  of  recovery.  Douch  v.  Bliss,  316 
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24.  TranacripL^Reeord. — ^A  certified  copy  of  a  note,  attested  bj  the  elerit 
of  the  lower  court  and  filed  in  the  Supreme  Court,  not  in  answer  to  a 
certiorari,  is  no  part  of  the  record  therein.  Mitchell  ▼.  Slinton,  SS4 

25.  Weiahi  of  Evidetux. — The  Supreme  Court  will  not  disturb  a  yezdict  or 
finding  on  the  mere  weight  or  preponderance  of  the  evidence. 

Hatman  v.  Wilmm,  S6S 

26.  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a  judgmeut 
upon  the  weight  of  the  evidence,  when  the  evidence  tends  to  support 
the  finding.  Arnold  v.  Smith,  4^7;  Hobbina  v.  SummerSf  57i< 

27.  Assignment  of  Errors. — Names  of  Parties. — Bute  cf  Court — Unless  the  as- 
signment of  errors  contain  the  full  names  of  all  the  parties,  according 
to  rule  No.  1  of  the  Supreme  Court,  the  appeal  will  oe  dismissed. 

Tbdd  V.  Wood,  4i9 

28.  Evidence. — Power  of  Attorney. — Record. — Practice. — Beading  the  record 
of  a  power  of  attorney  in  evidence,  over  objections  made  without 
specifying  any  specific  cause  for  objection,  is  not  available  error. 

Noel  v.  Hagerhortt,  4S0 

29.  Appeal. — Notice. —  Waiver. — Dismisaal. — The  riffht  to  have  an  appeal 
dismissed  for  want  of  notice  to  parties  to  the  judgment,  who  hare 
not  appealed,  is  waived  by  a  submission  of  the  cause  by  agreement 

Talburt  v.  Berkshire,  etc^  Co.,  4U 

30.  Bill  (4  Exceptions. — Evidence. — Where  the  question  can  be  determined 
without  the  entire  evidence,  it  is  not  necessary  that  the  bill  of  excep- 
tions should  contain  all  the  evidence  in  the  case.    Shorb  v.  Kinzie,  600 

31.  Complaint. — If  any  paragraph  of  a  complaint  be  good,  the  complaint 
will  successfully  resist  an  attack  made  for  the  first  time  in  the  Su- 
preme Court.  Elmore  v.  JUcOhiry,  S44 

32.  Same. — Amendment. — Parties.— DeeedenU^  Estates. — Where  an  adminis- 
trator brings  a  suit,  and  then  resigns,  and  the  record  shows  that  his 
successor  afterwards  appears  and  )>rosecutes  the  suit  to  judgment,  a 
failure  to  amend  the  complaint,  by  inserting  the  name  of  the  succes* 
sor,  is  not  material ;  the  Supreme  Court  will  regard  the  amendment 
as  made.  lb. 

33.  Same.^Praetiee.—New  Trial— Eifidenec—D^atdL^When  a  trial  was 
had  after  the  defendant  had  pleaded,  and  had  then  suffered  defaalt, 
he  should  seek  relief,  not  by  a  motion  to  set  aside  the  default,  but  by 
motion  for  a  new  trial,  and  if  this  motion  depends  on  affidavits,  and 
some  of  the  questions  thu.s  presented  require  for  their  correct  decision 
an  examination  of  the  evidence,  such  questions  will  not  be  considered 
by  the  Supreme  Court  when  all  the  evidence  is  not  in  the  record.   /6. 

34.  I\aetiee. — Assignment.qf  Error. — New  Trial. — The  statutory  causes  for  a 
new  trial  are  not  properly  assignable  as  errors,  and,  if  so  assigned, 
they  will  present  no  question  fur  the  decision  of  the  Supreme  (xHirt 

Cole  V.  Kidd^  SSS 

35.  Same. — Bill  of  Exceptions. — Evidence. — Reversal  </  JudgmenL — When  it 
appears  that  the  bill  of  exceptions  does  not  contain  all  the  eridenoe 
given  in  the  cause,  the  Supreme  Court  will  not  reverse  the  judgment 
upon  any  question  depenaing  for  its  proper  decision  upon  the  saffi- 
ciency  oi  the  evidence.  lb. 

36.  Same. — Evidence. — Objection  to  Question. — Exception, — Where  an  objec- 
tion is  sustained  to  a  question  propounded  to  a  witness,  a  mere  ex- 
ception to  the  ruling  of  the  conrt  will  present  no  available  error, 
unless  it  is  shown  that  the  complaining  party  informed  the  court  at 
the  time  what  fact  or  facts  he  expected  to  prove  by  the  answer  to  the 
question.    Then,  if  the  offered  evidence  is  excluded,  and  an  exception 

>roperly  saved,  the  decision,  if  erroneous,  may  constitute  an  avmila- 
)le  error.  I^ 
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87.  Same. — Beoord  Mutt  Shaw  Error, — PresumptUm, — Until  error  is  shown 
by  the  record,  the  Supreme  Court  will  indulge  every  reasonable  pre- 
sumption in  favor  of  the  rulings  of  the  trial  court.  76. 

38.  RuU  of  Court. — Alar^nal  Notes. — Assiffnmejil  of  Error. — Where  no  error 
is  assigned,  or  marginal  notes  are  not  made  upon  the  transcript  as  re- 
quired by  Rule  19  of  the  Supreme  Court,  tke  appeal  will  be  dismissed. 

Patterson  v.  Denni»y  602 
TAXES. 

See  Railroad,  1  to  3. 

1.  Special  Assessments. — Omitted  Property. — Under  the  assessment  law  of 
December  21st,  1872,  and  its  subsequent  amendments,  the  general 
duty  of  listing  and  assessing  property,  for  the  purposes  of  taxation, 
was  conferred  upon  the  township  assessor ;  but  provisions  were  made 
in  several  sections  of  the  law,  for  the  special  assessment  of  omitted 
property,  either  by  the  treasurer  or  auditor  oT  the  county,  or  by  the 
proper  township  assessor.  Stockman  v.  RMinSy  195 

2.  Same. — Under  that  law  and  its  amendments,  however,  no^special  assess- 
ment of  omitted  property  was  authorized  to  be  made  for  past  years, 
but  only  for  the  current  year ;  and  such  special  assessments,  when 
made  for  the  current  year,  were  absolutely  barred  if  not  returned  to 
the  county  treasurer  on  or  before  the  1st  day  of  March,  in  the  succeed- 
ing year,  unless  such  return  had  been  prevented  by  injunction  or 
oraer  of  court.  lb. 

3.  Mandate. — Coujiiy  Auditor. — County  Clerk. — Decedentt^  Estates. — A  county 
auditor,  for  the  purpose  of  procuring  a  mandate  upon  the  clerk  to 
compel  him  to  permit  an  inspe(^tion  and  copy  of  the  inventory  of  a 
decedent's  estate,  stated  in  his  application  that  he  had  been  informed 
that  the  property  of  the  decedent  for  1880  and  previous  years  had 
been  erroneously  reported  and  assessed,  and  that  he  believed  that  the 
inventory  containea  material  facts  by  which  he  could  make  the  neces- 
sary correction  of  the  tax  duplicate. 

JBddf  that  the  application  was  insufficient,  under  the  law  as  it  existed  at 
the  time — January  27th,  1881.  Statey  ex  ret.,  v.  Alvord,  330 

4.  Guardian  and  Wai'd. — Parliex. — The  ward  of  a  guardian  is  not  a  proper 
party  to  an  action  brought  by  the  treasurer  oi  a  coOnty  against  such 
guaniian  to  recover  unpaid  taxes  of  the  ward. 

Statey  ex  rel.y  v.  Howardy  4^6 

5.  Same. — County  Treasurer. — Assessment  of  Tares. — A  county  treasurer  has 
no  authority,  under  section  94  of  the  act  of  December  21st,  1872,  1  R. 
S.  1876,  p.  72,  for  the  assessment  of  taxes,  to  assess  taxes  upon  prop- 
erty  omitted  from  any  assessment  except  for  the  current  year.         lb. 

TEACHER. 
See  School  Law,  2  to  5. 

TENANCY. 
See  Lakdlobd  and  Tenant,  4 ;  Real  Estate,  Action  to  Reooveb,  1,  2. 

TENDER. 

See  Contract,  3. 

TIME. 
See  Sheriff,  1. 

TITLE. 

See  Contract,  14  to  16;   Landlord  and  Tenant,  2,  6;   Pabtttion; 

Real  Estate,  Action  to  Recover,  6,  6. 

TITLE  BOND. 
See  Vendor  and  Purchaser,  2. 
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TORT. 
See  Real  Estate,  Action  to  Recover,  9. 

TOWN. 
See  Railboad,  2. 
Impounding  Animals.—'Tow^s  in  this  State  have  no  power  to  provide  bj 
ordinunce  for  the  impounding  and  selling  of  animals  found  at  lam 
in  their  streets  or  other  public  places.  Slesman  r,  Cro^,487 

TOWNSHIP. 
See  Railroad,  2. 

TOWNSHIP  TRUSTEE. 
See  School  Law. 

TRESPASa 
See  Criminal  Law,  28. 

TRIAL. 

See  Aebitratiok  and  Award,  3 ;  Criminal  Law,  2, 34;  Hiohwat,  1; 

Practice,  18. 

TRUST. 
See  Contract,  4,  6. 

TURNPIKE  COMPANY. 
See  Evidence,  6. 

UMPIRAGR 
See  Arbitration  and  Awarik 

USE  AND  OCCUPATION. 
See  Real  Estate,  Action  to  Recover,  9. 

VALUEa 
See  Fraud,  3 ;  Insurance,  7 ;  Railroad,  4  to  9 ;  WmnsBB^  2. 

VENDOR  AND  PURCHASER. 

See  Contract,  3 ;  Conveyance,  2  to  4 ;  Real  Estate,  AcnoN  to  R«* 

cover,  5, 7 ;  Subrogation,  2 ;  Verdict,  2. 

1.  SUthtte  of  Frauds. — Deed,— Delivery. — £«erMD.— When  a  correspondence 
in  writing  occurs  as  to  the  purchase  and  sale  of  real  estate,  not  de- 
scribed therein,  and  terms  are  agreed  upon,  in  pursuance  of  which  the 
vendor  places  a  proper  deed  in  the  hands  of  a  third  person,  to  be  de- 
livered upon  payment  of  the  price,  the  case  is  within  the  statute  of 
frauds,  and  at  any  time  before  payment,  the  vendor  may  destroy  the 
4leed,  and  another  purchaser,  without  notice  of  such  facts,  can  not  be 
compelled  to  accept  the  purchase-money  and  convey  the  pfoperty. 

Freeland  v.  Ckamiejfy  1S2 

2.  Title  Bond. — Hwband  and  Wife.— Deed, —  Demand,— Heirs. —  Upon  a 
bond  executed  bv  a  husband  and  wife,  conditioned  for  a  convey ance 
of  land  to  a  purchaser  only  upon  the  death  of  both  husband  and  wife, 
the  purchaser  can  not  obtain  a  conveyance  by  suit  against  the  heirs 
and  wife,  upon  the  death  of  the  husband,  the  wife  l^ing  sUU  alive, 
even  though  the  latter  consent  to  it.    A  demand  is  also  necessary. 

Heed  V.  Hodges,  SO4 

VENIRE  DE  NOVO. 

See  Interrogatories,  7. 

A  venire  de  novo  is  not  the  proper  method  to  raise  the  question  of  the  suffi- 
ciency of  an  answer  to  an  interrogatory.  Hartman  v.  ftakerty,  472 
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VENUK 
See  Change  of  Venub. 

VERDICT. 

See  Attoiinet,  1 ;  Criminal  Law,  5,  9;  Intebrooatobies;  Mortgage 

7,  8 ;  Sheriff,  3.  . 

1.  Special  Findings, — A  judgment  may  be  rendered  on  facts  specially 
found,  notwithstanding  the  general  Terdict,  only  when  such  facts  are 
consistent  with  each  other  and  are  so  inconsistent  with  the  general 
verdict  as  to  be  irreconcilable  by  any  legitimate  evidence. 

Carver  v.  Xeedy,  SSS 

2.  Huaband  and  Wife. — Agency. — Complaint  by  a  married  woman  to  re- 
cover $500  which  she  paid  as  part  purchase-money  for  42  acres  of  land, 
to  be  conveyed  to  her  unencumbered,  but  which,  with  other  lands,  her 
vendor  conveyed  to  one  C,  who  mortgaged  the  whole  to  the  defendant 
for  purchase-money,  and  then,  without  the  plaintiff's  consent,  caused  C. 
to  convey  the  42  acres  to  the  plaintiff's  husband,  and  then  foreclosed 
the  mortgage  and  bought  in  the  land.  General  verdict  for  plaintiff 
for  $500,  and  answers  of  the  lury  to  interrogatories  to  the  effect,  1st, 
that  plaintiff's  husband  was  ner  agent  for  10  years  last  past ;  2d,  that 
this  agency  was  general,  to  take  and  use  her  property  in  his  own 
name ;  3d,  that  that  agency  was  revoked ;  4th,  that  there  was  no 
proof  that  C,  who  conveyed  to  the  husband,  was  insolvent ;  5th,  that 
the  husband  while  acting  as  agent,  took  a  deed  from  C. 

Heldf  that  these  findings  were  not  inconsistent  with  the  general  verdict, 
and  that  judgment  should  have  been  rendered  on  the  Tatter.  lb. 

WAIVER. 
See  Conveyance,  4;  Criminal  Law,  11 ;  Supreme  Court,  29. 

WATERCOURSE. 

1.  Obgtructing  Flaw  of  Water. — Negligence. — A  complaint  for  obstructioff 
the  flow  of  water  from  a  mill,  etc.,  is  not  a  suit  for  negligence,  and 
the  doctrine  of  contributory  negligence  has  no  application  to  it. 

Williamson  v.  Yinglingy  S79 

2.  Same. — Mill-Dam. —  License. —  Revoeation. —  Reply. —  When,  to  a  com- 
plaint for  causing  backwater  to  the  plaintiff's  mill  by  erecting  a  dam 
on  the  stream  below,  the  defendant  pleaded  a  license  and  the  expendi- 
ture of  money  on  the  faith  thereof,  a  reply  by  plaintiff  of  a  revoca- 
tion of  the  license  before  the  expenditure  was  made  is  sufficient     lb. 

3.  Same. — MUl-Oumers. — Where  a  party,  owning  two  mills  and  sities  on  the 
same  stream,  the  dam  of  the  lower  one  injuriously  obstructing  the 
flow  of  water  from  the  one  above,  conveys  the  one  above  absolutely 
and  without  limitations,  it  is  doubtful  whether  he  retains  the  right  to 
continue  the  existing  obstruction — and  it  is  certain  that  he  can  not 
increase  it.  lb. 

4.  Same. —  Witness. — Experts. — Backwater. — A  witness,  not  an  expert,  may 
testify,  if  he  knows  the  fact,  that  backwater  made  by  the  aefendant 
diminishes  the  power  of  the  plaintiff's  water  wheel.  lb, 

WEIGHT  OF  EVIDENCE. 
See  Supreme  Court,  11,  25,  26. 

WITNESS. 

See  Criminal  Law,  2,  18  to  21 ;  Evidence,  8,  9 ;  Judgment.  9 ;  New 
Trial,  3,  4;  Railroad,  5  to  9;  Slander,  1,2;  Supreme  Court,  36; 
Watercourse,  4. 

1.  hnjpeachmenL — Oros»'Examinali(m. — It  is  not  error  to  refuse  to  permit  a 
witness  to  be  questioned,  on  cross-examination,  as  to  a  statement  made 
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by  a  witness  inconsistent  with  his  evidence  in  chief,  unless  the  time 
and  place  of  the  statement  be  given.  Mellvain  v.  J^aUj  a  rd^^GS 

8.  Evidence, — Opinion. —  Vo/ve. — One  who  knows  the  very  property  in  con- 
troversj  is  competent  to  testify  to  an  opinion  of  its  value;  so,  also,  is 
one  who  is  conversant  with  current  prices  of  such  property  generallj, 
but  who  never  saw  the  property  in  controversy,  upon  a  hypothetical 
description  of  it  embodied  in  questions  to  him. 

Shnith  V.  Indianapolis,  eUu,ILR  Co,,  £53 

8.  OrosS'Examinaiion. — Evidenee. — HamUeas  Etror.— It  is  error  to  allow  a 
party  to  call  a  witness  to  contradict  an  irrelevant  statement  of  his 
adversary's  witness,  drawn  out  on  cross-examination;  but,  if  the  mat- 
ter be  so  entirely  irrelevant  that  it  can  not  influence  the  result,  the 
error  will  not  be  available.  TaUmrt  v.  BerkMre,  etc,  Co,,  4S4 

4.  Same, — Witness, — Discretion, — The  court  having  notified  the  parties, 
before  any  evidence  was  offered,  that  no  more  than  eleven  witnesses, 
on  certain  questions,  would  be  permitted,  and  then  enforced  the  order, 
it  was  held  to  be  within  the  discretion  ol  the  court,  and  not  error  un- 
less  an  abuse  of  discretion  appeared.  l/ttum,  dc.  Co,  v.  Moore,  4^ 
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